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Nore: The attention of those interested in following currently the cease and 
desist orders of the Commission is invited to the advantages offered by the Federal 
Register, which is published daily by the Division of the Federal Register, National 
Archives, and sets forth, among other things, current orders and regulations of the 
different Government establishments, which have general applicability and legal effect. 
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FEL OUR rene bas es oS Sd Soko sone ee eee ale 
Petition for review filed in Circuit Court of Appeals for the First 
Circuit on June 26, 1945. Petition dismissed November, 16, 1945. 
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Abbreviations: S. C.=U. S. Supreme Court fC. C. A. =Circuit Court of Appeals;'8. C. of D, C.=Su: 
preme Court of the District of Columbia (changed on June 25, 1936, to District Court of the U. S. for 
the District of Columbia, and identified by abbreviation D. C. of D. C.);C. A. of (or for) D.C. =U. 8. 
Court of Appeals for the District of Columbia (prior to June 7, 1934, Court of Appeals of the District of 
Columbia); D. C.= District Court. Hyphenated numbers refer to volume and page of the F. T. C. 
Reports, the number preceding the hyphen denoting the volume, the numbers following, the page 
Citations, such as 1S. & D—, 2S. & D.—, or3 8. & D.—, refer respectively to the volume and page 
of the three volumes of Commission publications entitled ‘‘Statutes and Decisions—Federal Trade 
Commission, 1914-1929,” ‘‘Statutes,”’ etc., ‘‘1930-1938,” and “Statutes,” etc., “1939-1943,” in which 
are published Commission court decisions for said periods. 


Ace Alto Supply, Co;,..he,et al__--- ---- oo (C. C. A.) 32-1891; 3S. & D. 375. 

PAColpaeastonie: Bross, ING 22. sca oa Gea (C. C. A.) 87-818; 3S. & D. 612. 
138 F. (2d) 824. 

NC ADCE RE Dia LO Oyen e ee ee ee eee (C..C. A.) “Memoranda,” 20-739. 

mde pialey, Mig. Co. et al... one oe (C. C. A.) 36-1126; 3S. & D. 556; 


135 F. (2d) 453; 144 F. (2d) 221; 324 U.S. (S. Ct.) 40-906; 39-677. 
746; 65 S. Ct. 971. 
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118 F. (2d) 669. 

Mivone bumbpemCO-. Cig Ql. 2-220. sean es (C. C. A.) 16-657, 28. & D. 158; 
56 F. (2d) 774; 64 F. (2d) 618; 291 U. 8. 67; 17-669; 2S. & D. 221; (8. C.) 

(54S. Ct. 315). 18-669; 2S. & D. 247. 

AlleneDaWrisiey. (ovnetial. Sak = sey ee (C. C. A.) 31-1815; 3S. & D. 250. 
113 F. (2d) 437. 
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Alma’s Home Made Candies (Mrs. Alma Lough- (C. C. A.) 38-919. 


ran, et al.) 
143 F. (2d) 431. 


TUM CO WOLAMeHMCR 22-222 ---5-52—---~- (C. C. A.) 5-529, 1S. & D. 215; 
284 Fed. 401; 299 Fed. 361. 7-618; 18. & D. 260. 
Amber-lta (Ward J, Miller)... -.---------------- (C. C. A.) 21-1223; 28. & D. 329. 
Noho mtinds 0k, Cle tl so gee oe ote ah ei ae (C, C. A.) 22-1149; 2S. & D. 347; 
84 F. (2d) 910; 94 F. (2d) 802. 26-1501; 2S. & D. 439; 31-1828; 
38S. & D. 261. 
American Army and Navy Stores, Inc. ---------- ane a D. C.) 238-1392; 2S. & 


1Interlinear citations are to the reports of the National Reporter System and to official United States 
Supreme Court Reports in those cases in which the proceeding, or proceedings as the case may be, have 
been there reported. Such cases do not include the decisions of the Supreme Court of the District Of 
Columbia, nor, in all cases, some of the other proceedings set forth in the above table, and described or 
reported in the Commission’s Decisions and the Commission pupae entitled ‘Statutes and Devi- 
sions—1914-1929,” ‘‘Statutes and Decisions—1930-1938,” ache bine and Decisions—1939-1943, 

i i a ere involved, for their respective periods. 
ca en ea. also include Clayton Act cases bearing on those sections of said Act ad 
ministered by the Commission during the aforesaid period, but in which Commission was not a party. 
As above noted, they are respectively referred to as 18. & D.—, 2 8. & thie) and 3 8. & D.—. For 
“Memorandum of Court Action on Miscellaneous Interlocutory Motions” during the period covered 
by the second compilation, namely 1930-1938, see said conelnees at page 485 et seq. 

2For interlocutory order of lower court, see “Memoranda,’’ 28-1966 or 2S. & D. 487. 
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591. 
INTMETICAT AOU fis OC Opes eae ae Sen ers ere e ae (C. C. A.) 18-607; 2S. & D. 68. 


88 F. (2d) 547. 
American Steel and Wire Co., of N. J., The; et al. (C. C. A.) 34-1862; 3S. & D. 491. 
American Television Institute, Inc., U.S. v--_--- (D. C.) 36-1175; 3S. & D. 735. 
Americ¢any LobeccolGo! 52s oa. cas sean so een (D. C.) 5-558; 18. & D. 239; (8. 
283 Fed. 999; 264 U. S. 298 (44 S. Ct. 336); CC.) 7-599;1S. & D. 341; (C. C, 
9 F. (2d) 570; 274 U.S. 548 (478. Ct. 663). A.) 9-653;1S. & D. 433; (8S. C.) 
11-668; 1S. & D. 615. 
America’s Medicine, etc. (Harry S. Benham)-.- -- (D. C.) 29-1629; 3S. & D. 642. 
Anchor Hocking Glass Corp., Lancaster, Ohio, (C. C. A.) 34-1789; 358. & D. 426. 
et al. 
124 F. (2d) 187. 
Antisepto Products Co., ete. (Edward L. Jenkins (D. C.) 29-1637; 3S. & D. 649. 
et al.). 


(NERS Weibel per 0) Settee ele Soe oS (C. C. A.) 40-921. 
149 F, (2d) 424. 

ATdelle dnc Helene ta ae oe ee eet eS (C. C. A.) 28-1894; 3S. & D. 59. 
101 F. (2d) 718. 

Arkansas Wholesale Grocers Ass’n__------------ (C. C. A.) 11-646; 1S. & D. 593. 
18 F. (2d) 866. 

Armand. Gols, line wiettalase Sao Ae (C. C. A.) 21-1202; 2S. & D. 310; 
78 F. (2d) 707; 84 F. (2d) 978. 22-1155; 28. & D. 352. 

IATMOUTAGHI©O seer eto se. Sane ee eee (C. C. A.) “Memoranda,” 20-745. 

Army and) Nay, Trading Coz. ---:--:---.2=.-- (C. A. of D. C.) 24-1601; 2S. & 
88 F. (2d) 776. Z D. 374. 

Arnold Stonew@o.tsere- eee seo see eee (C. C. A.) 15-606; 28. & D. 123. 
49 F, (2d) 1017. 

Aronberg, Earl (Positive Products Co., ete.)_.__- (D. C.) 29-1634; 3 S. & D. 528; 
132 F. (2d) 165. (C. C, A.) 35-979; 38. & D. 647. 

Aron, Morris, et al. (Globe Printing Co. ) eee (D. C.) 36-1130; 3S. & D. 560. 
50 F. Supp., 289. 

Arrow-Hart & Hegeman Electric Co____-_-.-_.- (C. C. A.) 17-658; 683; 2S. & D. 
63 F. (2d) 108; 65 F. (2d) 336; 291 U.S. 587 211, 283; (S. C.) 

(548. Ct. 5382) 18-691; 28. & D. 267, , 

Axtlogmn COLD AR ie ae mente eee oe yee tee ere (C. C. A.) 18-680; 2S. & D. 256. 

69 F. (2d) 36. 


Artloom Corp. v. National Better Business Bureau (D. C. )footnote, 15-597. 
et al. 
48 F. (2d) 897. 


3Interlocutory order. See also 158. & D. 721. 
4¥For interlocutory order, see ‘‘Memoranda,”’ 28-1965 or 2 S. & D. 485. 
5For interlocutory matter, see “Memoranda,” 28-1968 or 2S. & D. 489. 
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299 Fed. 468. 
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D720. 
6For interlocutory order, see “Memoranda,” 20-744 or 1 8. & i 
1For order of Circuit Court of Appeals on mandate, see ‘‘Memoranda,” 20-741 or 1 S. & D. 189, 


XXVI1 FEDERAL TRADE COMMISSION DECISIONS 


Blackstone Studios, Inc., et al__---------------- (C. C. A.) 35-978, 3S. & D. 527. 

Block, Sol., et al. (Rittenhouse Candy Co.)___--- (C. C. A.) 26-1497; 25. & D. 436. 

Blumenthal, Sidney, et al. (Rittenhouse Candy (C. C. A.) 26-1497; 2S. & D. 436. 
Co.) 


Bobssotellers@andy Comes. ee aera (C. C. A.) 22-1138; 28. & D. 338; 
82 F. (2d) 647. 34-1842; 358. & D. 473. 
Bockenstette etral amie 7-8 = 3 4o ey eee ae (C. C. A.) 36-1106; 38. & D. 539. 
134 F. (2d) 369. 
Bonita:Coz., Bhe ietialis Se ais Pee pe ees oe (C. C. A.) 22-1149; 25. & D. 347; 
84 F. (2d) 910. 31-1834; 38. & D. 267. 
Boulevard CanthysComeeetes sae eee ra a are (C. C. A.) 35-955; 3S. & D. 507. 
Bourjois) nemetial saa endo F SURE (C. C. A.) 27-1706; 28. & D. 475... 
Boyers:Candy* beer a9 4 £5.23 OMe 32h 2 es (C. C. A.) 84-1857; 3S. & D. 487. 
128 F. (2d) 261. 
Brachh&Sons yids een ea tee 5 eee (C. C. A.) 29-1577; 38. & D. 133, 
BradleyA dames. RS l SY ek. ep ee (C. C. A.) 12-739; 1S. & D. 700. 
31 F. (2d) 569. 
Branchin Josep bi Gr eesesee SE eM | ime apes oe ee ope: (C. C. A.) 38-857. 
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Oppenheim, Collins & Co., Inc., U. 8. v_.------- (D. C.) 33-1833; 3S. & D. 729. 
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FEDERAL TRADE COMMISSION DECISIONS 


FINDINGS AND ORDERS, JANUARY 1, 1945, TO JUNE 30, 1945 


In THE MarTrer or 


G. C. COUNCIL TRADING AS DANVILLE ENGRAVING 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5045. Complaint, Sept. 10, 1943—Decision, Jan. 16, 1945 


Where an individual engaged in the manufacture and in the competitive interstate sale 
and distribution under the trade name “‘Decotones” of photoengraving plates, 
made on the standard halftone screen, and properly described as halftones; through 
statements in circulars distributed among prospective purchasers located through- 
out the United States, directly or by implication— 

(a) Represented that his photoengraving plates were etched to double the depth of 
standard plates, or twice as deep as those sold by his competitors, and for that 
reason produced a sharper, clearer, and more distinct impression than did his 
competitors’ ; ° 

The facts being that his plates were not, as thus represented, etched to double the re- 
spective depths prescribed by the ‘‘scale of standard depths for halftone plates,” 
which was in general use in the photoengraving industry and represented the etch- 
ing depth which it was desirable to obtain, but—aside from serious doubt as to 
whether it is possible to etch to double depth without doing harm to the plate— 
fell far short of being etched to such depth; further etching, after sufficient depth 
has been obtained, serves no purpose and is likely to injure rather than improve 
the plate; and etching of a plate to double depth, therefore, will not result in a 
sharper, clearer, or more distinct impression; 

(b) Represented that the wet plate process employed by him in making halftones re- 
quired more skill, patience, and experience, and produced better negatives than the 
film or dry plate process used by his competitors; 

The facts being that the film process was the more modern and was apparently sup- 
planting the other, which, however, was still in use to some extent in the industry, 
some concerns using both processes; and the wet plate process does not require more 
skill, patience or experience than the other, or produce better negatives; 

(c) Represented that the cost of the plates produced by his competitors was higher than 
the cost of his plates because of the tax imposed on film, and that such increased 

* cost is passed on to the consumer through higher prices, through such statements 
in said circular as ‘‘The new tax law now adds a TEN PER CENT TAX to the 
cost of DRY PLATES because such plates are prepared from the commercial film. 
Naturally, the engraver is NOT going to absorb this tax—You can judge for your- 
self who is going to pay for this extra cost—But if you order DECOTONES (Pro- 
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cessed the WET PLATE way) you'll not only get a BETTER job—but will find 
that our prices have NOT advanced because this type of process is NOT taxed”; 

The facts being that the principal item of cost in the making of photoengraving plates 
is labor; and the tax on the film used in the film process has not appreciably af- 
fected the cost of plates to engravers, who have absorbed the small additional cost 
and have not passed it on to the consumer through higher prices; and 

(d) Represented that halftones produced by his competitors were composed of square 
dots, whereas the wet plate process employed by him produced round or “island” 
dots on the halftone screen, resulting in a sharper, clearer, and more satisfactory 
finished plate; 

The facts being the shape of the dots in a halftone depends upon the manipulation of the 
camera and the etching operation, and these are the same, irrespective of the 
process used; halftones frequently contain both square and round dots, and there 
is no advantage in one over the other, and the differences between the two photo- 
graphs in his advertising circular were due not to any difference in the shape of the 
dots composing the photographs, but solely to the fact that the better photograph 
was made from a good negative, while the poorer photograph was made from an 
inferior negative; 

With tendency and capacity to mislead and deceive a substantial portion of the pur- 
chasing public with respect to his products and to disparage the products of his 
competitors, and to induce such public to purchase substantial quantities of his 
products as a result, whereby substantial trade was diverted unfairly to him from 
his competitors: 

Held, That such acts and practices, under the circumstances set forth, were all to the 
prejudice of the public and his competitors, and constituted unfair methods of 
competition in commerce and unfair and deceptive acts and practices therein. 


Before Mr. J. Earl Coz, trial examiner. 
Mr. Merle P. Lyon and Mr. Clark Nichols for the Commission. 
Allen, Dalbey & Foreman, of Danville, Ill., for respondent. 


CoMpPLAINT 


Pursuant to the provisions of the Federal Grade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that G. C. Council, an individual, trad- 
ing as Danville Engraving Company, hereinafter referred to as the re- 
spondent, has violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

ParaGcrapH 1. Respondent, G. C. Council, is an individual, trading 
under the name and style of Danville Engraving Company, with his prin- 
al eee and place of business located at 220 North Logan Avenue, Dan- 
ville, Ill. 

Respondent is now, and for several years last past has been, engaged in 
the making of photo-engraving plates and in the sale and distribution 
thereof by mail direct to the purchasers thereof located in various States 
of the United States. Respondent causes said photo-engraving plates, 
when sold, to be transported from his place of business in the State of 
Illinois to purchasers thereof located in other States of the United States 
and in the District of Columbia. Respondent maintains, and at all times 
mentioned herein has maintained, a course of trade in said plates in com- 
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merce among and between the various States of the United States and in 
the District of Columbia. 

ae ies 2. Respondent, during the times mentioned herein, has been and 
is NOW in substantial competition with other individuals and with firms, 
partnerships and corporations engaged in the manufacture and sale of 
photo-engraving plates in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 3. Respondent’s photo-engravings are made on zinc, alloy or cop- 
per plates on the standard half-tone screen and are properly described as 
half-tones, although they are sold under the trade name “Decotones.” 
Solicitation for the sale thereof has been principally by means of adver- 
tisements in trade journals and magazines and by means of circulars dis- 
seminated to prospective customers through the United States mails. 

Among the representations made by respondent in said advertisements 
and circulars are the following: 


DECOTONES produce a sharper, a clearer and more distinct impression because 
they are etched to double depth and are produced from the old tried and true WET 
PLATE process. 

Now, there’s a big difference between the WET PLATE process and the DRY 
PLATE (prepared from commercial film). 

You see, some photo engravers prefer to use the prepared film process because it is 
easier, even though it is also more expensive and does NOT produce the BEST negative. 

The WET PLATE process requires more skill; patience; and years of experience— 

But this extra effort is truly worthwhile for YOU, the customer, as it gives you a 
printing plate that will produce a true, clear impression. 

The new tax law now adds a TEN PERCENT TAX to the cost of DRY PLATE 
because such plates are prepared from the commercial film. 

Naturally, the engraver is NOT going to absorb this tax— 

You can judge for yourself who is going to pay for the extra cost— 

But if you order DECOTONES (processed the WET PLATE way) you'll not only 
get a BETTER job—but will find that our prices have NOT advanced because this 
type of process is NOT taxed. 


On an inside page of one of respondent’s advertising circulars appears 
a girl’s photograph with the following words beneath it: 


A REGULAR HALFTONE 


First, notice this regular halftone proof. 

A 60 line screen is used, which is first composed of square dots. And while its physical 
make-up consists of shadow dots, middle tone and highlight dots, all remain more or less 
a SQUARE dot with the lines or sides of the dots running at a 45 degree angle..... 

See for yourself with your own eyes what can be expected from anordinary half-tone, 


On the opposite page appears a girl’s photograph, apparently identical 
with the following words beneath it, 


DECOTONES 


Now, study this picture. 
Compare it with the one on the opposite page. Pics 
This is an actual sample of our high quality DECOTONE process which is etched 


deeper (double depth); dots are of a round formation (THE ISLAND DOT). 
See this contrast—darker portions are darker; light portions are lighter; details are 


sharper and more distinct— 
Surely, you can see the difference in the two illustrations— 
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And if you will compare the pictures thoroughly, we’re confident this comparison will 
prove to you more than mere words or claims, the difference—and show you exactly 
why YOU, too will always want to use our high quality Decotones. 


Par. 4. By means of the foregoing representations and others of similar 
import and effect, respondent has represented, directly and by implication 
and inference, that his photo-engraving plates are etched to double the 
depth of standard plates or twice as deep as those produced by his com- 
petitors, and for that reason produce a sharper, clearer and more distinct 
impression and are superior to plates produced by his competitors or by 
other processes; that the wet plate process of making halftones employed 
by respondent is a less expensive method and produces better negatives 
than the dry plate or film method employed by his competitors and the 
photo-engraving trade generally; that respondent’s Wet Plate process 
requires more skill, patience and experience than the processes used by his 
competitors; that the costs of the plates produced by respondent’s com- 
petitors are higher than his costs because of the ten percent tax on the cost 
of the dry plates or film used by his competitors and that this tax results 
in higher prices to the ultimate consumer for plates produced by his com- 
petitors compared to plates produced by respondent; and that half-tones 
produced by his competitors are composed of square dots whereas the 
Decotone process employed by respondent produces round or “‘island”’ 
dots on the half-tone screen, resulting in a sharper, clearer and more satis- 
factory finished plate. . 

Par. 5. In truth and in fact, respondent’s “‘Decotone”’ plates are not 
etched to twice the standard depths of plates produced by respondent’s 
_ competitors, and in fact it is impossible to etch a photo-engraving to double 
the standard scale depth, because in so doing the dots in the half-tone 
screen would be so worn and broken down that they would not make satis- 
factory impressions. ‘‘Decotones” do not produce a sharper, clearer or 
more distinct impression and are not superior to plates produced by re- 
spondent’s competitors or by other processes. There is no difference be- 
tween the results obtained by the wet plate process and those obtained by 
the film or dry plate process, and the film or dry plate process is neither 
easier, more expensive or productive of less satisfactory negatives than the 
wet plate process employed by respondent, and does not require less skill, 
patience and experience than the wet plate process. The film or dry plate 
method of producing half-tones has been widely adopted in the photo- 
engraving industry because of the greater speed and volume of output 
obtainable by its use, and resultant decrease in labor costs per unit of 
output. In the photo-engraving industry labor costs amount to about 
95 percent of the total cost of the finished product, and the greater speed 
of the film process makes that method of producing half-tones cheaper 
than the wet plate process employed by respondent. The ten percent tax 
on the materials used in the film process adds very little, if any, to the cost 
of the finished plates produced by respondent’s competitors, and the prices 
charged to the ultimate consumer by respondent’s competitors are not 
necessarily increased because of said tax. 

All half-tone screens are composed of square dots regardless of what 
photographic materials or processes may be applied, and respondent’s 
representation that the use of wet plate photography converts these square 
dots in the half-tone screen to round dots in the finished plate is unfounded 
in fact. The shape of the dots depends largely upon manipulation of the 
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camera, and round dots would be no more readily produced by the wet 
plate method than by the film method. Also, dots originally square may 
take on a rounded appearance due to the fact that the chemical solution 
used in a second or additional etching, often made to improve the tone val- 
ues, tends to round off the corners to some extent. Round dots are not in 
any way peculiar to the plates produced by respondent, and ordinarily 
make no better reproductions than do square dots. The differences be- 
tween the two photographs in respondent’s advertising circular are due, 
not to different materials or methods of photography, but to deliberate 
manipulations by the respondent to indicate a superiority in plates pro- 
duced by him as compared to those made by other processes. The defects 
apparent in the so-called “regular half-tone” result from an under- 
exposed and over-etched plate, and are not due to the employment of | 
methods or materials commonly used by respondent’s competitors. 

The aforesaid statements contained in respondent’s advertisements are 
not only false, misleading and deceptive to the purchasing public, but un- 
fairly defame and disparage the products of respondent’s competitors in 
that it is represented that respondent’s products are superior to those of 
respondent’s competitors, and require more skill, patience and experience 
to produce, and are less expensive, sharper, clearer and more satisfactory 
than the products of respondent’s competitors, when such is not the fact. 

Par. 6. The use by respondent of the false, misleading and disparaging 
‘statements, representations and advertisements as aforesaid has had, and 
now has, the capacity and tendency to, and does, mislead and deceive a 
substantial portion of the purchasing public into the erroneous and mis- 
taken belief that such false, misleading and disparaging statements, repre- 
sentations and advertisements are true, and induce a substantial portion 
of the purchasing public, because of such erroneous and mistaken beliefs, 
to purchase respondent’s photo-engraving products. As a result thereof, 
injury has been and is now being done by respondent to competition in 
commerce among and between the several States of the United States and 
in the District of Columbia. 

Par. 7. The aforesaid acts and practices of the respondent are all to the 
prejudice and injury of the public and of respondent’s competitors and 
constitute unfair methods of competition and unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission, on September 10, 1943, issued and subse- 
quently served its complaint in this proceeding upon the respondent, G. C. 
Council, individually, and trading as Danville Engraving Company, 
charging him with the use of unfair methods of competition and unfair and 
deceptive acts and practices in commerce in violation of the provisions of 
that act. After the filing of respondent’s answer, testimony and other evi- 
dence in support of and in opposition to the allegations of the complaint 
were introduced before a trial examiner of the Commission theretofore 
duly designated by it, and such testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the pro- 
ceeding regularly came on for final hearing before the Commission on the 
complaint, the answer thereto, testimony and other evidence, report of the 
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trial examiner upon the evidence and the exceptions to such report, and 
briefs in support of and in opposition to the complaint (oral argument not 
having been requested); and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGrapu 1. The respondent, G. C. Council, is an individual, trading 
under the name Danville Engraving Company, with his principal office and 
place of business located at 220 North Logan Avenue, Danville, Ill. Re- 
spondent is now and for a number of years last past has been engaged in 
the manufacture and sale of photoengraving plates. The plates are used 
by the printing trade in the reproduction of photographs, drawings and 
other copy. 

Par. 2. In the course and conduct of his business respondent causes his 
photoengraving plates, when sold, to be transported from his place of 
business in the State of Illinois to purchasers thereof located in the various 
other States of the United States and in the District of Columbia. Re- 
spondent maintains and has maintained a course of trade in his plates in 
commerce among and between the various States of the United States and 
in the District of Columbia. 

Par. 3. Respondent is and has been in substantial competition with 
other individuals and with firms and corporations engaged in the manu- 
facture of photoengraving plates and in the sale and distribution of such 
plates in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 4. Respondent’s photoengravings are made on the standard half- 
tone screen, and are properly described as halftones. In addition to such 
general designation, however, respondent uses the trade name ‘‘ Deco- 
tones” to describe his products, this name being a coined word made up as 
follows: ‘‘D” for Danville, the city in which respondent is located, ‘‘e”’ 
from the word engraving, ‘‘co” from company, and ‘“‘tone”’ for what re- 
spondent considers the tonal value of pictures made from his plates. 

Respondent advertises his products by means of advertisements inserted 
in trade journals, and also by means of circulars distributed among pro- 
spective purchasers through the United States mail. One of these circu- 
lars, of which some ten thousand copies were distributed among prospec- 
tive purchasers located throughout the United States, contained the fol- 
lowing representations: 


DECOTONES produce a sharper, a clearer and more distinct impression because 
they are etched to double depth and are produced from the old tried and true WET 
PLATE process. 

Now, there’s a big difference between the WET PLATE process and the DRY 
PLATE (prepared from commercial film). 

You see, some photo engravers prefer to use the prepared film process because it‘is 
easier, even though it is also more expensive and does NOT produce the BEST neg- 
ative. 

The WET PLATE process requires more skill; patience; and years of experience— 

But this extra effort is truly worthwhile for YOU, the customer, as it gives you a 
printing plate that will produce a true, clear impression. 


* * * 
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The new tax law now adds a TEN PERCENT TAX to the cost of DRY PLATES 
because such plates are prepared from the commercial film. 

Naturally, the engraver is NOT going to absorb this tax— 

You can judge for yourself who is going to pay for this extra cost— 

But if you order DECOTONES (processed the WET PLATE way) you'll not only 
get a BETTER job—but will find that our prices have NOT advanced because this 
type of process is NOT taxed— 

(Commission’s Exhibit No. 4) 


On one of the inside pages of the circular there appeared the photograph 
of a young woman, and under the photograph the following: 


A REGULAR HALFTONE 


First, notice this regular halftone proof. 

A 60 line screen is used, which is first composed of square dots. 

And while its physical make-up consists of shadow dots, middle tone and high-light 
dots, all remain more or less a SQUARE dot with the lines or sides of the dots running 
at a 45 degree angle 


* * * 


See for yourself with your own eyes what can be expected from an ordinary half-tone. 


On the opposite page there appeared another photograph of the same 
young woman, and beneath this photograph the following: 


DECOTONES 

Now, study this picture. 

Compare it with the one on the opposite page. 

This is an actual sample of our high quality DECOTONE process which is etched 
deeper (double depth); dots are of a round formation (THE ISLAND DOT). 

See this contrast—darker portions are darker; light portions are lighter; details are 
sharper and more distinct— 

Surely, you can see the difference in the two illustrations— 

And if you will compare both pictures thoroughly, we’re confident this comparison 
will prove to you more than mere words or claims, the difference—and show you ex- 
actly why YOU, too will always want to use our high quality DECOTONES— 


Par. 5. Through the use of these representations and others of similar 
import, respondent has represented, directly or by implication, that his 
photoengraving plates are etched to double the depth of standard plates, 
or twice as deep as those sold by his competitors, and that for that reason 
respondent’s plates produce a sharper, clearer, and more distinct impres- 
sion than do plates sold by his competitors; that the wet plate process em- 
ployed by respondent in making halftones requires more skill, patience, 
and experience than the film or dry plate process used by his competitors, 
and that the wet plate process produces better negatives than the film 
process; that the cost of plates produced by respondent’s competitors is 
higher than the cost of respondent’s plates because of the tax imposed on 
film, and that such increased cost is passed on to the consumer through 
higher prices; and that halftones produced by respondent’s competitors 
are composed of square dots, whereas the wet plate process employed by 
respondent produces round or “‘island” dots on the halftone screen, re- 
sulting in a sharper, clearer and more satisfactory finished plate. 
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Par. 6. Photoengraving plates are made from zinc, copper, or an alloy 
metal. They may be made by either of two processes, the “wet plate”’ 
process or the film (dry plate) process. The essential] difference between 
the two processes is that in the wet plate process the engraver begins with 
a piece of clear glass and applies to the glass the necessary sensitizing ele- 
ments, thus actually making the plate-negative upon which the picture or 
other material is photographed. In the film process, commercial film is 
used. The film is ready for use when received by the engraver, that is, it 
does not have to be sensitized. In either case the image produced on the 
negative (wet plate, if the wet plate process is employed, or film, if the film 
process is used) is transferred to the metal plate, after which the engraver, 
by the skilful application of certain acids, etches the plate until sufficient 
depth has been obtained to bring out the various tones and details of the 
original photograph or other copy. 

Of the two processes, the film process is the more modern and appears to 
be supplanting the wet plate process, although the latter is still being used 
to some extent in the industry. Some photoengraving concerns use both 
processes. 

Par. 7. There is in general use in the photoengraving industry a “‘Scale 
of Standard Depths for Halftone Plates.’”’ This scale represents the etch- 
ing depths which it is desirable to obtain. Respondent’s statenent that 
his plates are etched to “double depth” constitutes a representation that 
the plates are etched to double the respective depths prescribed by this 
scale. The evidence discloses that the plates fall far short of being etched 
to this depth. There is, in fact, serious doubt as to whether it is possible to 
etch to double depth without doing harm to the plate. After sufficient 
depth has been obtained, further etching serves no purpose and is likely to 
injure rather than improve the plate. The etching of a plate to double 
depth therefore will not result in a sharper, clearer, cr more distinct im- 
pression. 

The wet plate process does not require more skill, patience, or experience 
than the film process, nor will the wet plate process produce better nega- 
tives than the film process. The principal item of cost in the making of 
photoengraving plates is labor, and the tax on the film used in the film 
process has not appreciably affected the cost of plates to engravers using 
that process. Such small additional cost as the tax has occasioned has 
been absorbed by the engravers and has not been passed on to the con- 
sumer through higher prices. 

The shape of the dots in a halftone depends upon the manipulation of 
the camera and the etching operation, and these are the same, regardless of 
whether the wet plate or the film process is employed in makifig the nega- 
tive. The kind of process used does not affect the shape of the dots. Half- 
tones frequently contain both square dots and round dots, and there is no 
advantage in one over the other. Round dots do not produce a sharper, 
clearer, or more satisfactory plate. The differences between the two 
photographs in respondent’s advertising circular are due not to any differ- 
ence in the shape of the dots composing the photographs, but are due 
solely to the fact that the better photograph was made from a good nega- 
tive while the poorer photograph was made from an inferior negative. 

Par. 8. The Commission therefore finds that the representations made 
by respondent with respect to his products, as set forth in paragraphs 4 and 
5 thereof, are erroneous and misleading. 


Par. 9. The use by respondent of these erroneous and misleading 
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representations has the tendency and capacity to mislead and deceive a 
substantial portion of the purchasing public with respect to respondent’s 
products and to disparage the products of respondent’s competitors, and 
the tendency and capacity to induce such portion of the public to purchase 
substantial quantities of respondent's products as a result of the erroneous 
and mistaken belief so engendered. In consequence thereof, substantial 
trade has been diverted unfairly to respondent from his competitors. 


CONCLUSION 


The acts and practices of the respondents, as herein found, are all to the 
prejudice of the public and of respondent’s competitors, and constitute un- 
fair methods of competition in commerce and unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CBASE AND DESIST. 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of respondent, testimony 
and other evidence taken before a trial examiner of the Commission there- 
tofore duly designated by it, report of the trial examiner upon the evidence 
and the exceptions to such report, and briefs in support of and in opposi- 
tion to the complaint (oral argument not having been requested) ; and the 
Commission having made its findings as to the facts and its conclusion 
that the respondent has violated the provisions of the Federal Trade Com- 

ission Act. 
be t is ordered, That the respondent, G. C. Council, individually, and trad- 
ing as Danville Engraving Company, or trading under any other name, 
and his agents, representatives, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale, and 
distribution of respondent’s photoengraving plates in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from representing, directly or by implication: 

1. That respondent’s photoengraving plates are etched to “double 
depth,” or to any depth in excess of that to which said plates are in fact 
Seat the etching of a photoengraving plate to double depth results in 
a sharper, clearer, or more distinct impression. 

3. That the wet plate process of making photoengraving plates requires 
more skill, patience, or experience than the film or dry plate process, or 
that the wet plate process produces better negatives than the film process. 

4, That the imposition of. the tax on film used in the film process of 
making photoengraving plates has resulted in higher prices to consumers 
a eae use of the wet plate process in making photoengraving 
plates affects the shape of the dots in such plates, or that round dots pro- 
duce a sharper, clearer, or more satisfactory plate than square dots. 

Itis further ordered, That the respondent shall, within 60 days after serv- 
ice upon him of this order, file with the Commission a report in writing, 
setting forth in detail the manner and form in which he has complied with 


this order: 
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In THE MATTER OF. 


HEALTHAIDS, INC., THE JOURNAL OF LIVING 
PUBLISHING CORPORATION, AND VICTOR H. LINDLAHR 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4332. Complaint, Oct. 4, 1940—Decision, Jan. 18, 1945 


Where a corporation engaged in the manufacture and interstate sale and distribution of 
its medicinal preparation ‘‘Serutan’’; a second corporation engaged in the publica- 
tion, sale and distribution of a monthly magazine and of various booklets, pamph- 
lets, circulars and other written material directed to promoting the sale of Serutan; 
and an individual who (1) was editor of said ‘Journal of Living’ monthly maga- 
zine, as well as of various books, pamphlets, circulars and other written material 
distributed by said corporations, and was employed by said manufacturing cor- 
poration to deliver radio talks constituting the principal feature of a program de- 
voted to promoting sale of “‘Serutan,” broadcast by numerous stations in various 
parts of the United States; (2) was licensed to practice as an osteopath upon the 
completion of a course at a college of osteopathy, attended by him after securing 
the equivalent of a high school education, and had secured a degree as doctor of 
medicine from an admitted diploma mill; 

Acting in concert in advertising and promoting the sale of said ‘‘Serutan”’ to members 
of the public, under a general plan in accordance with which (a) said manufacturing 
corporation directly advertised said product and promoted said individual as “an 

-eminent diet authority,” ‘‘famous editor of the Journal of Living,” “the eminent 
nutritionist,’ and by other designations, and promoted the ‘Journal of Living”’ 
and various books and pamphlets of said individual; said individual in his radio 
talks, books, pamphlets, and circulars promoted ‘‘Serutan” and the ‘Journal of 
Living,” and the “Journal of Living” directly advertised ‘‘Serutan” and promoted 
said individual and his writings, which in turn promoted ‘‘Serutan,” and essence 
of which plan (6) was to promote the sale and distribution of said product, and to 
do so in as indirect and apparently disinterested a guise as possible; whereby they 
were able to sell to the public publications which were actually advertisements of 
“Serutan”’ disguised with titles such as ‘‘Hat Your Way to Beauty—The Famous 
Lindlahr Béauty Diet,” ‘Hat Stay Young—The Fountain of Youth,” ‘How to 
Gain Weight—The Famous Lindlahr 7-Day Weight Gaining Diet,” ‘““The Famous 
Lindlahr 7-Day Reducing Diet,” and. which pointed out how essential ‘‘Serutan”’ 
was to whatever the purpose of the booklet might be—beauty, health, longevity, 
weight reduction, weight gain, or other objective— 

Represented directly or by implication, through statements in advertisements in news- 
papers and periodicals, by radio continuities and by circulars, leaflets, pamphlets 
and other advertising literature that “Serutan” was of substantial therapeutic 
value in restoring and maintaining natural elimination, that it stimulated and 
strengthened the digestive and eliminative organs and muscles and promoted nor- 
mal and regular action on their part, constituted a cure or remedy for constipation, 
and possessed substantial therapeutic value in the treatment thereof; 

The facts being that it did not constitute a cure or remedy for constipation, symptom 
usually of some other trouble for which the proper treatment is the ascertainment 
and correction of its cause; therapeutic value thereof being limited to the tempo- 
rary relief afforded by its laxative action as a result of its bulk and irritant proper- 
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ties which tend to stimulate peristaltic action; statement that product had sub- 
stantial therapeutic value in restoring and maintaining natural elimination was un- 
warranted, the physiological process of elimination without the intervention of 
drugs being normal, but abnormal if caused by other than normal foods or normal 
physiological processes; and, except for the tendency to stimulate peristaltic ac- 
tion, ‘‘Serutan”’ would not strengthen the digestive or eliminative organs or mus- 
cles or promote normal or regular action thereby; 

‘With the tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such false and misleading repre- 
sentations were true whereby it was induced to purchase substantial quantities 
thereof: 

Held, That such acts ana practices, under the circumstances set forth, were all to the 
prejudice and injury of the public, and constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. Arthur F. Thomas, trial examiner. 

Mr. William L. Taggart for the Commission. 

Mr. Irving R. Rosenhaus, of Newark, N. J., and Mr. Louis H. Rowe, of 
New York City, for respondents, and Healthaids, Inc. was also represented - 
by Mr. W. Cameron Burton and Mr. George C. Vournas, of Washington, 
DC: 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that Healthaids, Inc., a corporation, The 
Journal of Living Publishing Corporation, a corporation, and Victor H. 
Lindlahr, an individual, hereinafter referred to as respondents, have vio- 
lated the provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondent, Healthaids, Inc., is a corporation, organ- 
ized under the laws of the State of New Jersey, with its principal office and 
place of business located at 404-14 Tonnelle Avenue, Jersey City, N. J. 
Said respondent is now, and for more than one year last past has been, 
engaged in the sale and distribution of a medicinal preparation known as 
“Serutan” which is intended for use in the treatment of certain ailments 
and conditions of the human body. 

Said respondent causes its product, when sold, to be transported from 
its place of business in the State of New Jersey to the purchasers thereof 
located in various other States of the United States and in the District of 
Columbia. Respondent maintains and at all times mentioned herein has 
maintained a course of trade in its product in commerce among and be- 
tween the various States of the United States and in the District of 
Se eee ee The Journal of Living Publishing Corporation, Is a corpora- 
tion, organized under the laws of the State of New York, with its principal 
office located at 1819 Broadway, New York, N. Y. Said respondent is en- 
gaged in the business of promoting the sale of the said medicinal prepara- 
tions hereinbefore referred to, and as a part of its operations said respond- 
ent issues and disseminates a publication known as The J ournal of Liv- 
ing” which is used for the purpose of advertising said preparation. 

Respondent, Victor H. Lindlahr, is an individual, with his principal 
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office located at 1819 Broadway, New York, N. Y. Said respondent is 
editor of the publication The Journal of Living hereinabove referred to and 
directs and controls the practices and methods of respondent The Journal 
of Living Publishing Corporation. Said respondent, Victor H. Lindlahr, 
also directs and controls the practices and methods of respondent, Health- 
aids, Inc., with respect to the advertising of its said preparation. 

The respondents have acted in conjunction and cooperation each with 
the other in carrying on the acts and practices bereinafter alleged. 

Par. 2. In the course and conduct of their aforesaid businesses, the re- 
spondents have disseminated and are now disseminating, and have caused 
and are now causing the dissemination of, false advertisements concerning 
their said product by the United States mails and by various other means 
in commerce, as commerce is defined in the Federal Trade Commission 
Act; and respondents have also disseminated and are now disseminating, 
and have caused and are now causing the dissemination of, false adver- 
tisements concerning their said product, by various means, for the purpose 
of inducing, and which are likely to induce, directly or indirectly, the pur- 
chase of their said product in commerce, as commerce is defined in the Fed- . 
eral Trade Commission Act. Among, and typical of, the false, misleading 
and deceptive statements and representations contained in said false ad- 
vertisements, disseminated and caused to be disseminated, as hereinabove 
set forth, by the United States mails, by advertisements in newspapers and 
periodicals, by radio continuities, and by circulars, leaflets, pamphlets and 
other advertising literature, are the following: 


NO MORE LAXATIVES 
SAY THOUSANDS OF GRATEFUL USERS! 


Don’t fool around with constipation ...don’t gamble with irritating physics and ° 
doubtful, ‘‘one-time”’ remedies. Thousands who were ready to give up hope have found 
blessed relief with Serutan, the new-type food auxiliary that contains no habit-forming 
drugs, no harsh roughage or irritants. Serutan helps Nature in Nature’s own way by 
stimulating normal, regular action. Can be used asa natural regulator. Free. 40 Page 
Book Real Truth about constipation. 


A NATURAL CORRECTIVE 
WITHOUT LAXATIVES! 


Why risk taking irritating ‘‘one-time” remedies that may do serious harm? Let 
Serutan help you, as it has helped thousands of others. Nota cathartic, but a new-type 
food auxiliary designed to re-establish natural elimination. Serutan contains no habit- 
forming drugs, no harsh roughage or irritants. Many doctors recommend it asa natural 
regulator for Pile, Ulcer and Colitis sufferers. Free. 40 Page Book Real Truth about 
constipation. 

These headlines in the news of health and nutrition have been brought to you by 
SERUTAN—acclaimed by thousands as the safe, sensible way of combatting food 
delay. SERUTAN should not be confused with harsh-acting drugs. It is a natural 
food auxiliary which works with Nature to help you restore regularity and internal 
cleanliness. It contains no habit-forming drugs—no harmful roughage or irritants— 
nothing which works violently on the delicate digestive system. Don’t take chances 
with your health! Let SERUTAN help you to the kind of internal cleanlinegg that is 
the basis for vigorous good health. Get the big economical container today—at any 
good drug, department or health food store, It’s sold with an absolute money-back 
guarantee. But be sure to ask for it by name—SERUTAN, spelled SERUTAN. 
And remember, when you spell it backward, it reads—Nature’s. 
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SERUTAN is not a mere ‘“‘one-time”’ help. It is designed to promote internal clean- 
liness by stimulating and strengthening the normal action of the digestive organs. 
SERUTAN has already shown thousands (many of whom had literally tried everything 
else without success) how to overcome food delay and enjoy the renewed good health 
that comes with internal cleanliness. 

AND NOW HERE’S A QUESTION—do you show as much consideration for 
yourself as you do for other people? Well—judging from the large number of folks 
who suffer serious digestive ailments, it would seem that far too many do not show 
enough consideration for themselves. That’s why a word of caution is in order, par- 
ticularly for those past the age of 35, who thoughtlessly and habitually use laxatives 
that may be too harsh for their systems. For after 35, the intestinal muscles are apt to 
be weaker and not as able to withstand the abuse of harsh drugs. What you may need 
for internal cleanliness is something to help strengthen those intestinal muscles and to 
help them maintain normal rhythm or peristaltic action. And that’s exactly what. 
SERUTAN is designed to do. SERUTAN contains no harsh drugs, no roughage, no 
irritants. So you see, it’s ideal for those whose digestive systems can no longer stand 
abuse. Why not get SERUTAN today at any good drug or health food store? In the 
meantime send for your free copy of the 4 page booklet, ‘‘THE TRUTH ABOUT 
INTERNAL CLEANLINESS.” Just put your name and address on a penny postcard 
and send it to SERUTAN spelled SER UTA N—SERUTAN, Station WAAT, 
Jersey City, N. J. And remember—when you read SERUTAN backwards—it spells— 
NATURE’S! ~ ; 


Par. 3. Through the use of the representations hereinabove set forth, 
and others of similar import not specifically set out herein, all of which 
purport to be descriptive of the therapeutic properties of respondents’ said 
preparation, respondents have represented and do now represent, directly 
or by implication, that their said preparation is of substantial therapeutic 
value in restoring and maintaining natural elimination; that it stimulates 
and strengthens the digestive and eliminative organs and muscles, and 
promotes normal and regular action on the part of such organs and mus- 
cles; that it constitutes a cure or remedy for constipation and possesses 
substantial therapeutic value in the treatment of constipation. 

Par. 4. The foregoing representations are grossly exaggerated, false 
and misleading. In truth and in fact, respondents’ preparation possesses 
no therapeutic value with respect to restoring or maintaining natural elim- 
ination. It is wholly incapable of stimulating or strengthening the di- 
gestive or eliminative organs or muscles, or of promoting normal or regular 
action on the part of such organs or muscles. Said preparation does not 
constitute a cure or remedy for constipation, nor does it possess any thera- 
peutic value in the treatment of constipation except insofar as its laxative 
properties may assist in the temporary evacuation of the intestinal tract. 
The active ingredient of respondents’ preparation consists of the mu- 
cilaginous portion of psyllium seed, and the presence of such ingredient 
serves to give said preparation the properties of a mild laxative. Aside 
from such properties, said preparation is wholly without therapeutic value. 

Par. 5. The use by the respondents of the foregoing f alse, deceptive and 
misleading representations with respect to their said product has the tend- 
ency and capacity to, and does, mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that such 
false and misleading representations are true, and as a result of such erro- 
neous and mistaken belief the purchasing public is induced to, and does, 
purchase substantial quantities of respondents’ product. 
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Par. 6. The aforesaid acts and practices of the respondents as herein 
alleged are all to the prejudice and injury of the public and constitute un- 
fair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on October 4, 1940, issued and subsequently 
served its complaint in this proceeding upon respondents, Healthaids, Inc., 
a corporation, The Journal of Living Publishing Corporation, a corpora- 
tion, and Victor H. Lindlahr, an individual, charging them with the use of 
unfair and deceptive acts and practices in commerce in violation of the 
provisions of said act. After the issuance of said complaint and the filing 
of respondents’ answer thereto, testimony and other evidence in support 
of and in opposition to the allegations of said complaint were introduced 
before an examiner of the Commission theretofore duly designated by it, 
and said testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came on 
for final hearing before the Commission on the said complaint, the answer 
thereto, testimony and other evidence, report of the trial examiner, briefs 
in support of and in opposition to the complaint, and the oral arguments 
of counsel; and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


PARAGRAPH 1. (a) Respondent, Healthaids, Inc., of New Jersey (the 
respondent referred to in the caption as Healthaids, Inc.) is a corporation, 
organized and existing under the laws of the State of New Jersey, with its 
principal office and place of business located at 404-14 Tonnele Avenue, 
Jersey City, N. J. 

(b) Respondent, the Journal of Living Publishing Corporation, is a cor- 
poration, organized and existing under the laws of the State of New York, 
with its principal office located at 1819 Broadway, New York, N. Y. 

(c) Respondent, Victor H. Lindlahr, is an individual, with his principal 
office located at 1819 Broadway, New York, N. Y. 

Par. 2. (a) Healthaids, Inc., of New Jersey, hereinafter frequently 
referred to as Healthaids, is engaged in the manufacture, sale, and distribu- 
tion of a medicinal preparation designated ‘‘Serutan.”’ Said respondent 
causes its product, when sold, to be transported from its place of business 
in New Jersey to purchasers thereof located in various other States of the - 
United States and in the District of Columbia. Respondent maintains a 
course of trade in said product in commerce among and between the vari- 
ous States of the United States and in the District of Columbia. 

(6) The Journal of Living Publishing Corporation is engaged in the pub- 
lication, sale, and distribution of a monthly magazine and of various book- 
lets, pamphlets, circulars, and other written material directed to promot- 
ing the sale of Serutan. Matthew Rosenhaus and Maurice Haas, re- 
spectively president and treasurer of Healthaids, are members of the board 
of directors of the Journal of Living Publishing Corporation, and the other 


HEALTHAIDS, INC., ET AL. 15 
10 ’ Findings 


members of said board of directors are Victor H. Lindlahr, Peter Lersch, 
and Ann White. 

_ (c) Respondent, Victor H. Lindlahr, is editor of the “Journal of Liv- 
ing” and author of various books, pamphlets, circulars, and other written 
material distributed by the Journal of Living Publishing Corporation and 
Healthaids and devoted to promoting the sale of Serutan. He is employed 
by Healthaids to deliver radio talks which constitute the principal feature 
of a radio program broadcast by numerous radio stations located in various 
parts of the United States, which programs are devoted to promoting the 
sale of Serutan. Until some time after the issuance of the complaint in this 
proceeding the publication known as the “Journal of Living”? was mailed 
to subscribers and others from the offices of Healthaids in Jersey City. The 
radio talks and writings of Lindlahr, which purport to set out his views on 
numerous subjects, are reviewed and revised before publication by a medi- 
cal director employed by Healthaids. Respondent, Lindlahr, secured the 
equivalent of a high school education at the Lewis Institute in Chicago and 
then attended the Chicago College of Osteopathy. Upon completion of 
his course at the latter institution, he was licensed in 1918 to practice as an 
osteopath in Illinois. In 1923 he secured a degree as Doctor of Medicine 
from the St. Louis College of Physicians and Surgeons, and though he ad- 
mitted that he knew this was a diploma mill and that he has never been 
licensed to practice as a doctor of medicine in any State of the United 
States, he testified that he considers himself entitled to use his M. D. degree 
for purposes of writing and that “‘it is as good as anybody else’s for the 
purpose of writing.” In the past Victor H. Lindlahr has promoted the sale 
of various other medicinal preparations. In his capacity as editor of the 
‘Journal of Living” and as a writer and radio lecturer, he currently pro- 
motes the sale of Serutan and receives compensation for his services from 
the Journal of Living Publishing Corporation and from Healthaids. 

(d) Through its radio programs, Healthaids directly advertises Serutan 
and promotes respondent. Lindlahr as “‘an eminent diet authority,” ‘“fa- 
mous editor of the Journal of Living,” ‘‘the eminent nutritionist,”’ and by 
other designations, and promotes the “Journal of Living” and various 
Lindlahr books and pamphlets. Lindlahr in his radio talks, books, pam- 
phlets, and circulars promotes Serutan and the ‘‘ Journal of Living.”’ "The 
“Journal of Living” directly advertises Serutan and promotes Lindlahr 
and his writings, which in turn promote Serutan. The essence of the entire 
arrangement is to promote the sale and distribution of Serutan, and to do 
so in as indirect and apparently disinterested guise as possible. Through 
these processes respondents are actually able to sell to the public publica- 
tions which are fundamentally advertisements of Serutan disguised with 
titles such as ‘Kat Your Way to Beauty—The Famous Lindlahr Beauty 
Diet,” “Kat Stay Young—The Fountain of Youth,” “How to Gain 
Weight—The Famous Lindlahr 7-Day Weight Gaining Diet,” ‘“The Fa- 
mous Lindlahr 7-Day Reducing Diet,’’ and others. These publications 
point out how essential Serutan is to whatever the purpose of the booklet 
may be—beauty, health, longevity, weight reduction, weight gain, or 
other objective. 

(e) The several respondents act in concert, cooperate with and assist 
one another in advertising and promoting the sale of Serutan to members 
of the public. f : 

Par. 3. Inthe course and conduct of the aforesaid business the respond- 
ents have disseminated and are now disseminating, and have caused and 
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are now causing the dissemination of, false advertisements concerning the 
product designated ‘‘Serutan” by the United States mails and by various 
other means in commerce, as ‘“‘commerce” is defined in the Federal Trade 
Commission Act; and respondents have also disseminated and are now 
disseminating, and have caused and are now causing the dissemination of, 
false advertisements concerning their said product by various means for 
the purpose of inducing, and which are likely to induce, directly or indi- 
rectly, the purchase of the said product in commerce, as “commerce” is 
defined in the Federal Trade Commission Act. Among and typical of the 
false, misleading, and deceptive statements and representations contained 
in said false advertisements disseminated and caused to be disseminated 
as hereinabove set forth by the United States mails, by advertisements in 
newspapers and periodicals, by radio continuities, and by circulars, leaflets, 
pamphlets, and other advertising literature are the following: 


NO MORE LAXATIVES 
SAY THOUSANDS OF GRATEFUL USERS! 


Don’t fool around with constipation... don’t gamble with irritating physics and 
doubtful, ‘‘one-time’’ remedies. Thousands who were ready to give up hope have found 
blessed relief with Serutan, the new-type food auxiliary that contains no habit-forming 
drugs, no harsh roughage or irritants. * * * Send for FREE 36-page booklet 
“Truth about Constipation.” (Comm. Ex. 3-D). ; 


bo * * * * * 


A NATURAL CORRECTIVE 
WITHOUT LAXATIVES! 


Why risk taking irritating ‘one time” remedies that may do serious harm? Let 
Serutan help you, as it has helped thousands of others. Nota cathartic, but a new-type 
food auxiliary designed to re-establish natural elimination. * * * Send for FREE 
36-page booklet ‘Truth About Constipation”? (Comm. Ex. 3-F). 


* * * * * * 


Here is REAL Relief 
from Constipation 


Thousands of grateful people say that SERUTAN has rid them of the laxative habit 
... that it has helped them win back healthful regularity (Comm. Ex. 29-J, p. 18). 


ok ea ke Ee 


Serutan has brought grateful relief to thousands over 35, because it is one product 
specifically designed to help tone up and strengthen weak, sluggish digestive rouscles, 
so that regularity may be maintained. So if you’re over 35 and would like to get real 
relief; and keep as regular as a clock—try SERUTAN! (Comm. Ex. 29-Z-8). 


* * * * * * 


For after 35, the digestive action which promotes regularity; is apt to be weaker, more 
sluggish. And today LAXATIVES which cannot help to improve THAT action may 
not be the TRUE answer to your problem. So try that effective product called 
SERUTAN—It’s ESPECIALLY designed for folks over 35—to TONE UP and 
Louie nediin the digestive action which encourages regularity (Comm. Ex. 


* * * KR * 
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In my radio broadcasts in other large cities, such as New York, Philadelphia, Boston, 
etc., I have brought to the attention of thousands of grateful people what I consider to 
be the best and most advanced product for combating that ‘scourge of humanity’’— 
constipation. And that product is Serutan. When you read Serutan backwards it 
spells Nature’s. And that is exactly what it is—Nature’s answer—Nature’s way to 
overcome constipation without the use of drugs (Comm. Ex. 26-A). 


* * * * * * 


So in order to get REAL relief from the miseries of common sluggishness, what you 
may need is something to help tone up the weakened action of those muscles that PRO- 
MOTE regularity. In other words... what you may need is SERUTAN, You see, 
SERUTAN is DIFFERENT. .. it’s not a pill... not salts... not oil or liquid. As 
Victor H. Lindlahr has told you, Serutan is a HYDRO-GEL.. .a mild concentrated 
combination of purely vegetable ingredients that help nature thoroughly yet gently 
(Comm. Ex. 7). 


* * * * *  * 


New Drugless Food Auxiliary 
Reestablishes Regularity! 


* * * Let the new food auxiliary, SERUTAN—help Nature re-establish internal 
cleanliness * * * SERUTAN is not a mere “one-time” help. It is designed to 
promote internal cleanliness by stimulating and strengthening the normal action of the 
digestive organs. SERUTAN has already shown thousands (many of whom had liter- 
ally tried everything else without success) how to overcome food delay and enjoy the 
renewed good health that comes with internal cleanliness (Comm. Ex. 29-E). 


ey chet eg a ie 


“The Truth About Internal Cleanliness”’ has enabled thousands to free themselves 
from the cathartic habit. It may be the answer to your problem too... Send for your 
FREE copy right now. Just write your name and address plainly on a penny postcard 
and mail it to SERUTAN (Comm. Ex. 7). : 


* * * * * 


What is needed is something to get at the cause of the trouble—something that will 
help strengthen the intestinal muscles and stimulate their natural, regular action. And 
that is exactly what SERUTAN is designed todo! * * * Thousands of grateful 
people say that SERUTAN has rid them of the laxative habit . . . that it has helped 
them win back youthful, healthful regularity, where everything else had failed (Comm. 


Ex. 22). 


Par. 4. Through the use of the representations quoted above, and many 
others of similar character purporting to describe the therapeutic proper- 
ties of Serutan, respondents have represented, and now represent, directly 
and by implication, that Serutan is of substantial therapeutic value in re- 
storing and maintaining natural elimination, that it stimulates and 
strengthens the digestive and eliminative organs and muscles and promotes 
normal and regular action on the part of such organs and muscles, that it 
constitutes a cure or remedy for constipation, and possesses substantial 
therapeutic value in the treatment of constipation. te 

Par. 5. The product “Serutan ” consists of equal parts of rice polishings 
and the epithelial tissue of psyllium seed. The rice polishings contain a 
small proportion of rice bran. The psyllium seed is that of the Plantago 
Ovata variety, and the portion intended to be used is the epithelial tissue, 
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but in fact small bits of the germ and endosperm of the seed are mixed with 
it. The epithelial tissue of the psyllium seed, when brought into contact 
with water, expands to 15 or 20 times its dry volume and forms a mucilag- 
inous, jelly-like mass, and is the type of product commonly referred to as a 
hydrogel. The rice polishings included in Serutan are intended by the 
manufacturer to serve the purpose of preventing the hydrogel from becom- 
ing a too closely adhesive mass when expanded through the absorption of 
liquid. Serutan is sold to the public in dry form, made into small pellets 
about two millimeters in diameter by 4 millimeters in length, and the dos- 
age recommended is approximately three teaspoonfuls per day. When 
taken as directed, Serutan acts as a mild irritant, bulk laxative and tends 
to bring about a temporary evacuation of the bowels. Its laxative action 
results from both its bulk and irritant properties. The bulk is provided 
primarily by the psyllium seed product which, after expanding through 
the absorption of liquid into a mucilaginous mass, retains the liquid ab- 
sorbed and passes through the intestines in that form. A small portion of 
the indigestible residues of Serutan is broken down into volatile fatty acids 
which irritate the intestinal walls. The crude fibers contained in the rice 
polishings also have a direct irritant effect upon the intestinal walls. The 
bulk and irritant properties of Serutan thus tend to stimulate peristaltic 
action and result in bowel movement. 

Par. 6. (a) Constipation is usually a symptom of some other trouble 
and the proper method of treatment is to ascertain the cause, if possible, - 
and correct it. Those cases of constipation where no organic lesion is 
detected are sometimes classified as functional, and may be due to various 
causes, including diet, poor habits, abuse of the digestive system, and some 
nervous conditions. Serutan does not constitute a cure or remedy for 
constipation, its therapeutic value being limited to the temporary relief 
afforded by its laxative action. Though a person suffering from constipa- 
tion may secure temporary relief from the use of Serutan or some other lax- 
ative, if the cause of his constipation is not corrected, he will revert to a 
state of constipation when he ceases to take the laxative. 

(6) Respondents’ representation that Serutan has substantial thera- 
peutic value in restoring and maintaining natural elimination is unwar- 
ranted. Normal elimination is a physiological process which takes place 
without the intervention of drugs, but if caused by anything other than 
normal foods or normal physiological processes is abnormal. Bowel move- 
ments induced through the taking of Serutan do not constitute natural or 
normal elimination. 

: (c) Respondents represent that Serutan stimulates and strengthens the 
digestive and eliminative organs and muscles. The digestive organs in- 
clude the stomach, liver, gall bladder, and pancreas. The only therapeutic 
property possessed by Serutan is that it is a mild, irritant, bulk laxative 
which tends to stimulate peristaltic action by the intestines. It will not 
strengthen the digestive or eliminative organs or muscles or promote nor- 
mal or regular action by them. Except for the tendency to stimulate 
peristaltic action by the intestines, it will not stimulate the digestive or 
eliminative organs or muscles. if 

(d) Serutan is not a cure or remedy for constipation and possesses no 
therapeutic value in the treatment of constipation, except that in its capac- 
uy be a laxative it may assist in the temporary evacuation of the intestinal 


Par. 7. Respondents produced a number of medical expert witnesses 
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who testified generally as to the product “‘Serutan,” and some of whom 
produced the results of studies made by them concerning Serutan. The 
Commission has given careful consideration to such testimony and other 
evidence. In the evaluation of the testimony of Dr. Harry Barowsky and 
his study entitled, ‘‘The Clinical and Roentgen Evaluation of the Effect 
of a Hemicellulose Product on Colonic Stasis in Gastro-intestinal Disease,”’ 
substantia] weight has been given to the testimony of Drs. L. J. Boyd and 
Thomas H. McGavack respecting the testimony of Dr. Barowsky and 
their inquiries concerning the studies testified to by Dr. Barowsky. Simi- 
larly, in considering and evaluating the testimony of Dr. Irwin W. Fried- 
berg and his study entitled, ‘The Hydrogel Treatment of Colonic Stasis,” 
consideration has been given to the stipulation concerning the testimony 
of Dr. Michael Schuman and the resolution adopted by the board of di- 
rectors of the Jewish Memorial Hospital concerning Dr. Friedberg’s work 
in connection with Serutan and the published reports thereof. 

Par. 8. The use by respondents of the false, deceptive, and misleading 
representations with respect to the product “‘Serutan,”’ in the manner 
hereinabove set forth, has the tendency and capacity to mislead and de- 
ceive a substantial portion of the purchasing public into the erroneous and 
mistaken belief that such false and misleading representations are true, 
and as a result of such erroneous and mistaken belief the purchasing public 
is induced to, and does, purchase substantial quantities of such product. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, are all 
to the prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASH AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answers of respondents, testi- 
mony and other evidence in support of and in opposition to the allegations 
of the complaint taken before an examiner of the Commission theretofore 
duly designated by it, report of the trial examiner, briefs in support of and 
in opposition to the complaint, and the oral arguments of counsel, and the 
Commission having made its findings as to the facts and its conclusion that 
said respondents have violated the provisions of the Federal Trade Com- 

ission Act. 

i. De plete That respondents, Healthaids, Inc., of New Jersey, a cor- 
poration, and Journal of Living Publishing Corporation, a corporation, 
their respective officers, representatives, agents, and employees, and 
Victor H. Lindlahr, an individual, his representatives, agents, and em- 
ployees, directly or through any corporate or other device, in connection 
with the offering for sale, sale, or distribution of Serutan, or any product 
of substantially similar composition or possessing similar properties, 
whether sold under the same name or any other name, do forthwith cease 
and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated, by means of the United 
States mails, or by any means in commerce, as “‘commerce”’ is defined in 
the Federal Trade Commission Act, any advertisement which represents 


directly or through inference that said product 
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(a) Is acure or remedy for constipation; will restore or maintain natural 
elimination; will promote normal or regular action by the digestive or elim- 
inative organs or muscles; or has any therapeutic value in the treatment 
of constipation in excess of the temporary relief afforded by its laxative 
action. 

(b) Will strengthen the digestive or eliminative organs or muscles. 

(c) Will stimulate the digestive or eliminative organs or muscles; but 
this shall not be construed to prohibit representations that said product 
tends to stimulate peristaltic action by the intestines. 

2. Disseminating or causing to be disseminated, by any means, any 
advertisement for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as ‘‘commerce”’ is de- 
fined in the Federal Trade Commission Act, of said product, which adver- 
ipa contains any of the representations prohibited in paragraph 1 
above. 

It ts further ordered, That respondents shall, within 60 days after the 
service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they have 
complied with this order. 
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In THE MATTER or 


-HAWKEYE SALES, INC. AND TIM LAKE 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4919. Complaint, Feb. 23, 19483—Decision, Jan. 18, 1946 


Where a corporation and its sales manager, engaged in the manufacture and interstate 
sale and distribution of their ‘‘Blu-V-Spray,” and “Jermite,”’ medicinal prepara- 
tions for poultry; through statements in advertisements or in letters, circulars, 
leaflets and by other means,— 

(a) Falsely represented that use of their said ‘‘Blu-V-Spray” assured germ-free poultry, 
of greater weight and higher quality; would eliminate the necessity or expediency 
of killing sick poultry or adopting other cautionary measures, and avoid the possi- 
bility of ruining an entire flock of poultry by reason of sickness; was a competent 
and effective treatment for colds and other respiratory troubles of poultry; and 
would save the ives of the poultry and insure poultry against hazards of severe 
weather conditions; 

(b) Falsely represented that use of their said “Jermite” improved the physical fitness 
of poultry to the extent that the maximum amount of feed would be consumed and 
the full benefit thereof obtained; that it acted as an appetizer and stimulator when 
used in poultry feed and would aid in the proper digestion thereof; and that the use 
thereof with 20 pounds of buttermilk would give the same feeding results as 35 or 
40 pounds of buttermilk without “Jermite”’; and 

(c) Falsely represented that the combined use of “Blu-V-Spray”’ and ‘“Jermite” in- 
sured substantial benefits worth hundreds of times the cost; 

With the capacity and tendency to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such false representations were 
true and thereby into the purchase of substantial quantities of their said prepara- 
tions: 

Held, That such acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public, and constituted unfair and deceptive acts and 


practices in commerce. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. R. P. Bellinger for the Commission. 


CoMPLAINT 


nt to the provisions of the Federal Trade Commission Act, and 
ite of the Se eluptity vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that Hawkeye Sales, Inc., a corporation, 
and Tim Lake, an individual, hereinafter referred to as respondents, bave 
violated the provisions of the said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as follows: 
PARAGRAPH 1. Respondent, Hawkeye Sales, Ine., is a corporation, or- 
ganized, existing and doing business under and by virtue of the laws of the 
State of Iowa with its office and principal place of business located at 
615 Tenth Street, Des Moines, Lowa. Respondent, Tim Lake, is an indi- 
vidual, and acts as sales manager of the corporate respondent above 
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named, with his business address the same as that of said corporate re- 
spondent and, as sales manager of said corporation, dominates and con- 
trols the sales policies thereof and is responsible for its advertising pro- 
gram, including especially the preparation, use and dissemination of the 
advertising representations and statements hereinafter referred to. 

Par. 2. Respondents are now, and for more than three years last past 
have been, engaged in manufacturing and in the sale and distribution in 
commerce between and among the various States of the United States and 
in the District of Columbia of a medicinal preparation designed for spray- 
ing poultry, designated as Blu-V-Spray, and a medicinal preparation de- 
signed as a feed supplement for poultry, designated as Jermite. 

Respondents cause said preparations, when sold, to be transported from 
their aforesaid place of business in the State of Iowa to purchasers thereof 
located in various other States of the United States and in the District of 
Columbia. 

Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said preparations in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of their aforesaid business respond- 
ents have disseminated and are now disseminating, and have caused and 
are now causing the dissemination of false advertisements concerning their 
said preparations designated as Blu-V-Spray and Jermite, by the United 
States mails and by various other means in commerce as commerce is de- 
fined in the Federal Trade Commission Act; and respondents have also 
disseminated and are now disseminating, and have caused and are now 
causing the dissemination of false advertisements concerning their said 
preparations by various means for the purpose of inducing and which are 
likely to induce, directly or indirectly, the purchase of their said prepara- 
tions in commerce as commerce is defined in the Federal Trade Commission 
Act. Among and typical of the false, misleading and deceptive statements 
and representations contained in said false advertisements disseminated 
and caused to be disseminated, as hereinabove set forth, by the United 
States mails and by advertisements in letters, circulars, leaflets and other 
media are the following: ‘ 

As to Blu-V-Spray— 


The small added expense of about 70th of 1% per poultry pound is regained many 
times in extra gain, higher quality and germ-free poultry. 

Why not order out Blu-V-Spray and stop those gapers or the possibility of having 
gapers in your station. 

Don’t be “penny wise” and “pound foolish” by killing off the sick birds and pos- 
sibly ruining the entire pack. 1g 

Blu-V-Spray * * * contains every essential ingredi . 

: gredient necessary t 

head colds and other respiratorial troubles. SRG ye 

This is the season when the weather changes over night. Why not prepare yourself 
by ordering our Blu-V-Spray today and use it regularly? Cold nights, warm days, any 
change in weather throws poultry off feed. Blu-V-Spray is not a miracle water Se will 
not perform the impossible, but it will sure prevent unnecessary death loss, I really be- 
lieve you can get better gains when the poultry is free from colds and other respiratorial 
troubles. 


As to Jermite— 


Like a human being, a chicken must be physically fit to look right and again Jermite 
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plays that important part of assisting the birds physically so that they can consume the 
maximum amount of feed and get the full benefit * * * 

* * * Without question you do need Jermite in the feed for that added appetizer, 
stimulator and helpful digestive action. 

The use of buttermilk in your poultry station, of course, is not affecting your health 
nor the poultry’s health but over-use is costing you extra money which is unnecessary | 
and I do not believe you can get any better results through the use of 35 or 40 pounds 
of buttermilk without the Jermite than 20 pounds of milk plus one envelope of Jermite. 


As to both Blu-V-Spray and Jermite— 


The actual cost of using Jermite and Blu-V-Spray continuously by one of the large 
poultry packers in all of their houses averaged one one-hundredth (1/100) of 1¢ per 
poultry pound packed. I don’t believe there is any insurance in the world written at 
that low cost and you must admit that Jermite and Blu-V-Spray together do produce 
substantial results which we know and have been proven by actual tests and are worth 
hundreds of times this cost. 


Par. 4. Through the use of the statements and representations herein- 
above set forth, and others similar thereto, not specifically set out herein, 
respondents represent and have represented that the use of the preparation 
Blu-V-Spray assures germ-free poultry of greater weight and higher qual- 
ity; that said preparation will prevent the infestation of fowl with gape- 
worms and is a competent and effective treatment therefor; that its use 
will eliminate the necessity or expediency of killing sick poultry or adopt- 
ing other cautionary measures and will avoid the possibility of ruining an 
entire flock of poultry by reason of sickness; that said preparation is a 
competent and effective treatment for colds and other respiratorial 
troubles in poultry; that its use will save the lives of poultry and consti- 
tutes an insurance of poultry against the hazards of severe weather condi- 
tions. That the use of the preparation Jermite improves the physical fit- 
ness of poultry to the extent that the maximum amount of feed will be 
consumed and the full benefit thereof obtained; that it acts as an appetizer 
and stimulator when used in poultry feed, will aid in the proper digestion 
of food and through the use of said product 20 pounds of buttermilk will 
give the same feeding results as 35 or 40 pounds when said product is not 
used, and substantial savings can thus be made in feeding costs. That the 
combined use of Blu-V-Spray and Jermite insures substantial beneficial 
results and are worth hundreds of times the cost. _ 

Par. 5. The aforesaid statements and representations are grossly exag- 
gerated, false and misleading. In truth and in fact the use of the prepara- 
tion Blu-V-Spray cannot assure germ-free poultry nor will its use assure 
poultry of greater weight or higher quality. Said preparation will not 
prevent infestation of fowl with gapeworms and is not a competent or 
effective treatment for gapeworms or the conditions caused thereby. Its 
use will not eliminate the necessity of killing sick poultry or the adoption 
of other cautionary measures in cases of sickness, and will not avoid the 
possibility of ruining an entire flock of poultry because of sickness. Said 
preparation is not a competent or effective treatment for colds and other 
respirational troubles in poultry. It is not an insurer of poultry against 
the hazards of severe weather conditions and cannot be depended upon to 
save the lives of poultry under such conditions. The use of the preparation 
Jermite will not substantially improve the physical fitness of poultry and 
will not improve the physical condition of poultry to the extent that the 
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minimum amount of food will be consumed and the full benefit obtained 
therefrom. Said product has not significant value as an appetizer, a stim- 
ulant or as an aid to proper digestion of food. The administration of 
Jermite in connection with 20 pounds of buttermilk will not give the same 
feeding results as 35 to 40 pounds of buttermilk when said product is not 
‘used and it cannot truthfully be stated that the use of said product will 
substantially reduce the amount of buttermilk necessary to produce the 
desired results nor result in substantial savings in feed costs. The com- 
bined use of Blu-V-Spray and Jermite cannot insure substantial beneficial 
results and it cannot truthfully be stated that any results obtained will be 
worth hundreds of times the cost or any number the times of the cost. 

Par. 6. The use by the respondents of the aforesaid false, deceptive and 
misleading statements and representations, disseminated as aforesaid, 
with respect to their said preparations, has had and now has the capacity 
and tendency to and does mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such false 
statements and representations are true, and because of such mistaken 
and erroneous belief, to purchase substantial quantities of respondents’ 
said preparations. 

Par. 7. The aforesaid acts and practices of respondents as herein al- 
leged are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on February 23, 1948, issued and subsequently 
served its complaint in this proceeding upon the respondents named in the 
caption hereof, charging them with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondents’ answer 
thereto, testimony and other evidence in support of the allegations of said 
complaint were introduced before an examiner of the Commission there- 
tofore duly designated by it, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commission on 
the said complaint and the answer thereto, testimony and other evidence, 
report of the trial examiner and exceptions thereto, and brief in support 
of the complaint (respondents not having filed brief and oral argument not 
having been requested) ; and the Commission having duly considered the 
matter and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGraPH 1. (a) Respondent, Hawkeye Sales, Inc., is a corporation, 
organized and existing under and by virtue of the laws of the State of Iowa, 
with its office and principal place of business located at 615 Tenth Street, 
Des Moines, Iowa. 

(6) Respondent, Tim Lake, is an individual, and acts as sales manager 
of Hawkeye Sales, Inc., with his business address at 615 Tenth Street, 
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Des Moines, Iowa. In his capacity as sales manager of the corporate 
respondent he dominates and controls the sales policies thereof and is re- 
sponsible for the preparation, use, and dissemination of the advertising 
representations hereinafter set forth. 

Par. 2. Respondents are now, and for more than three years last past 
have been, engaged in manufacturing and in the sale and distribution in 
commerce between and among various States of the United States of a 
medicinal preparation designed for spraying poultry designated as ‘‘Blu- 
V-Spray,” and also a medicinal preparation designated as ‘“Jermite” 
which is administered by mixing it in the feed or water given to poultry. 
Respondents cause said preparations, when sold, to be transported from 
their place of business in the State of Iowa to purchasers thereof at their 
points of location in various other States of the United States. Respond- 
ents maintain, and at all times mentioned herein have maintained, a course 
of trade in said preparations in commerce between and among various 
States of the United States. 

Par. 3. In the course and conduct of their aforesaid business respond- 
ents have disseminated and now disseminate, and have caused and are 
now causing the dissemination of, false advertisements concerning their 
said preparations designated as ‘“Blu-V-Spray” and ‘“‘Jermite,”’ by the 
United States mails and by various other means in commerce, as ‘‘com- 
merce”’ is defined in the Federal Trade Commission Act; and respondents 
have also disseminated and are now disseminating, and have caused and 
are now causing the dissemination of, false advertisements concerning 
their said preparations by various means for the purpose of inducing, and 
which are likely to induce, directly or indirectly, the purchase of their said 
preparations in commerce, as ‘‘commerce”’ is defined in the Federal Trade 
Commission Act. Among and typical of the false, misleading, and decep- 
tive statements and representations contained in said false advertise- 
ments, disseminated and caused to be disseminated as above set forth by 
letters, circulars, leaflets, and other means, are the following: 


Blu-V-Spray will penetrate into the membranes of the nasal passages and the respir- 
atorial tract destroying all disease germs that heretofore have caused head colds, gapes, 
and other respiratorial troubles. The new Blu-V-Spray also has a high germicidal value 
and will penetrate the most minute cracks and crevices of the batteries either wood or 
steel and destroy certain disease germs that are often found in the batteries. * *»* * 
It should eliminate gapes, head colds, and other respiratorial troubles in their entirety 
and when used in conjunction with Jermite, I am sure you will get the best results you 
have ever had (Comm. Ex. 5). 


iy 4 ig ae ack ae DE bate 


Last week’s storm caught a good many houses unprepared to cope with conditions 
that existed. Results were heavy losses through gapes and colds. The boys that were 
prepared and had BLU-V-SPRAY on hand reduced this hazard to a minimum. * * * 
Cold nights, warm days, any change in weather, throws poultry off feed. BLU-V-— 
SPRAY is not a miracle water and will not perform the impossible but it will sure pre- 
vent unnecessary death loss (Comm. Ex. 8). 


* * * * * * 


I don’t believe there is any insurance in the world written at that low a cost and you 
must admit that JERMITE and BLU-V-SPRAY together do produce substantial 
results which we know and have been proven by actual tests and are worth hundreds 
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of times this cost. * * * Trusting you will start today insuring your poultry at a 
cost of 1/100 of 1¢ per poultry pound by using JERMITE and BLU=V=S PR ANS ie 


(Comm. Ex. 10). 


2s Se WR age: eee 


The small added expense of about 1/20 of 1¢ per poultry pound is regained many 
times in extra gains, higher quality and germ-free poultry. Don’t be “PENN Y-WISE 
AND POUND-FOOLISH” by killing out the sick birds and possibly ruining your en- 
tire pack. Order Jermite and Blu-V-Spray today * ee (Comm, Ex. 1): 


ink HMRC ANE Baie pete 


I really believe that the present cost and set-up of the J ermite—Blu-V-Spray com- 
bination is so low that every house should use it, especially when you realize the extra 
gains, quality, and acceptable poultry this combination helps produce (Comm. Ex. 12). 


* 4 * * * * 


Like a human being, a chicken must be physically fit to look right and again Jermite 
plays that important part of assisting the birds physically so they can consume the max- 
imum amount of feed and get the full benefits which you know produces gain, bloom, 
and top grades. * * * Do you know that Blu-V-Spray costs as little as 10¢ per 
gallon and contains every essential ingredient necessary to cope with head colds and 
other respiratorial troubles (Comm. Hx. 15). 


* * * * * * 


The use of buttermilk in your poultry station, of course, is not affecting your health 
nor the poultry’s health but over use is costing you extra money which is unnecessary 
and I do not believe you can get any better results through the use of 35 or 40 pounds of 
buttermilk without the Jermite than 20 pounds of milk plus I envelope of Jermite. 
Your saving on the reduction of buttermilk would be from 10¢ to 40¢ per bag of feed fed 
(Comm. Ex. 17). 

Why not order out Blu-V-Spray and stop those gapers or the possibilities of having 
gapers in your station (Comm. Ex. 18). 


Cas fe ai ee ee DN 


You definitely should spray and without question you do need Jermite in the feed for 
that added appetizer, stimulator, and helpful digestive action (Comm. Ex. 21). 


Par. 4. Through the use of the statements and representations herein- 
above set forth, and others similar thereto not specifically set out herein, 
respondents represent and have represented that the use of the prepara- 
tion Blu-V-Spray assures germ-free poultry of greater weight and higher 
quality; that its use will eliminate the necessity or expediency of killing 
sick poultry or adopting other cautionary measures, and will avoid the pos- 
sibility of ruining an entire flock of poultry by reason of sickness; that said 
preparation is a competent and effective treatment for colds and other 
respiratory troubles of poultry; that its use will save the lives of the poul- 
try and insure poultry against hazards of severe weather conditions; that 
the use of the preparation Jermite improves the physical fitness of poultry 
to the extent that the maximum amount of feed will be consumed and the 
full benefit thereof obtained; that it acts as an appetizer and stimulator 
when used in poultry feed and will aid in the proper digestion of feed; that 
the use of said product with 20 pounds of buttermilk will give the same 
feeding results as 35 or 40 pounds of buttermilk when Jermite is not used 
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with it; and that the combined use of Blu-V-Spray and Jermite insures 
substantial beneficial results worth hundreds of times the cost. 

Par. 5. The aforesaid statements and representations are grossly exag- 
gerated, false, and misleading. In truth and in fact, the use of the prepara- 
tion Blu-V-Spray does not assure germ-free poultry, nor will its use assure 
poultry of greater weight or higher quality. Its use will not eliminate the 
necessity for killing sick poultry or the adoption of other precautionary 
measures in case of sickness, and will not avoid the possibility of ruining an 
entire flock of poultry because of sickness. Said preparation is not a com- 
petent or effective treatment for colds, gapes, or other respiratory troubles 
in poultry. It is not an insurer of poultry against the hazards of severe 
weather conditions and cannot be depended upon to save the lives of 
poultry under such conditions. The use of the preparation Jermite will 
not improve the physical fitness of poultry, and will not improve the phys- 
ical condition of poultry to the extent that the maximum amount of food 
will be consumed and the full benefit obtained therefrom. Said product 
has no significant value as an appetizer, a stimulant, or as an aid to the 
proper digestion of food. The administration of Jermite in connection 
with 20 pounds of buttermilk will not give the same feeding results as 35 to 
40 pounds of buttermilk when Jermite is not used, and the use of said 
product will not reduce the amount of buttermilk necessary to produce the 
desired results, nor will its use result in savings in feed costs. The com- 
bined use of Blu-V-Spray and Jermite does not insure substantial benefi- 
cial results, nor will the use of these preparations produce results worth 
hundreds of times the cost or any number of times the cost of such prepa- 
rations. 

Par. 6. The use by respondents of the aforesaid false, deceptive, and 
misleading statements and representations with respect to their said 
preparations, disseminated as aforesaid, has had, and now has, the capac- 
ity and tendency to mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that such false state- 
ments and representations are true and, because of such mistaken and 
erroneous belief, into the purchase of substantial quantities of respond- 
ents’ said preparations. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, are all 
to the prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of the 


Federal Trade Commission Act. 


ORDER TO CEASE AND DBSIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of respondents, testi- 
mony and other evidence taken before an examiner of the Commission 
theretofore duly designated by it, report of the trial examiner and excep- 
tions thereto, and brief in support of the complaint (respondents not hav- 
ng filed brief and oral argument not having been requested); and the 
Commission having made its findings as to the facts and its conclusion 
chat said respondents have violated the provisions of the Federal Trade 


Sommission Act. 
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It is ordered, That respondent, Hawkeye Sales, Inc., a corporation, its 
officers, representatives, agents, and employees, and respondent, Tim 
Lake, an individual, his representatives, agents, and employees, jointly or 
severally, directly or through any corporate or other device, in connection 
with the offering for sale, sale or distribution of Blu-V-Spray or Jermite, 
or any products of substantially similar composition or possessing sub- 
stantially similar properties whether sold under the same name or under 
any other name, do forthwith cease and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated, by means of the United 
States mails or by any means in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, any advertisement which represents, 
directly or through inference: 

(a) That the use of Blu-V-Spray will result in germ-free poultry or 
poultry of greater weight or higher quality. 

(b) That the use of Blu-V-Spray will make the killing of sick poultry or 
the adoption of other precautions unnecessary in cases of sickness or will 
prevent sickness ruining an entire flock. 

(c) That Blu-V-Spray is a competent or effective treatment for colds, 
gapes, or other respiratory troubles in poultry. 

(d) That the use of Blu-V-Spray will prevent sickness or loss of life of 
poultry due to weather conditions. 

(e) That the use of Jermite will substantially improve the physical con- 
dition of poultry or will enable poultry to consume the maximum amount 
of food and obtain full benefit therefrom. 

(f) That Jermite will materially improve or stimulate the appetite of 
poultry or aid poultry in the proper digestion of food. 

(g) That the addition of Jermite to buttermilk fed to poultry will ma- 
terially reduce the amount of buttermilk required or will thus result in 
any substantial saving in feed costs. 

(h) That the concurrent use of Blu-V-Spray and Jermite will produce 
substantial beneficial results, or results worth hundreds of times the cost 
or any number of times the cost. 

2. Disseminating or causing to be disseminated, by any means, any ad- 
vertisement for the purpose of inducing, or which is likely to induce, di- 
rectly or indirectly, the purchase in commerce, as ‘‘commerce”’ is defined 
in the Federal Trade Commission Act, of Blu-V-Spray or Jermite, which 
ae ei contains any of the representations prohibited in Paragraph 

ereof. 
_ Lt ts further ordered, That respondents shall, within 60 days after the serv- 
ice upon them of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which they have complied 
with this order. 
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DODGE, INCORPORATED 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5185. Complaint, June 24, 1944—Decision, Jan. 19, 1945 


Where a corporation engaged in the interstate sale and distribution of a New Testa- 
ment and a Catholic prayer book, designated as ‘“‘Shields of Faith” and “Armored 
Bibles’, with a steel plate over the front cover, intended principally for use by mem- 
bers of the armed forces, size of which, 234 inch by 44% inch, would permit their 
being carried in the breast pocket of a uniform; by means of circulars, advertise- 
ments in magazines and other advertising literature, directly and by implication— 

Represented that such “Shields of Faith” and ‘‘ Armored Bibles” were capable of de- 

; flecting bullets and that the steel covering afforded protection from wounds and 
might be the means of saving the lives of soldiers, through such typical statements 
as “SHIELDS OF FAITH ARMORED BIBLES Capable of deflecting bullets, 
shrapnel and bayonet Fits the uniform breast pocket”’ (accompanied by a picture 
of a book bearing the inscription ‘‘May the Lord Be With You’’), and ‘‘COV- 
ERED WITH HEAVY STEEL PLATE—SUNRAY FINISH”; 

The facts being said books were not capable of deflecting bullets except in such isolated 
instances as where the steel cover might be struck from an extreme angle, or the 
velocity of the projectile was substantially spent before striking the book; in latter 
event any similar book without a steel cover would accomplish the same result in 
most cases; and, rather than affording any substantial protection, the steel cover 
created an additional hazard in that the impact thereon of a bullet passing through 
would distort latter so as to cause a more serious and painful wound than would the 
case without it; 

With capacity and tendency to mislead and deceive a substantial number of the pur- 
chasing public, including millions concerned for relatives and friends in the armed 
services, into the erroneous belief that said representations and implications were 
true, whereby many purchased the same: 

Held, That such acts and practices were all to the prejudice and injury of the public, and 
constituted unfair and deceptive acts and practices in commerce. 


Before Mr. Andrew B. Duvall, trial examiner. 
Mr. William L. Pencke for the Commission. 
Lord, Bissell & Kadyk, of Chicago, Il., for respondent. 


CoMPLAINT 


nt to the provisions of the Federal Trade Commission Act and by 
oe ate the aang vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that Dodge, Inc., a corporation, herein- 
after referred to as respondent, has violated the provisions of said act, and 
it appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: ae 
ParaGcrapy 1. Dodge, Inc., is a corporation, organized, existing and 
doing business under and by virtue of the laws of the State of Illinois, with 
its principal office and place of business located at 706 N. Hudson Avenue, 
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in the city of Chicago and State of Ilinois. Respondent is now, and for 
more than one year last past has been, engaged in the sale and distribution 
of religious books, including the New Testament and a Catholic Prayer 
Book. Said books are approximately two and three-quarter inches by 
four and one-half inches in size, with the front cover bearing an additional 
cover of steel. Respondent sells said books to retailers situated in the 
various States of the United States causing them to be transported from 
its said place of business in the State of Llinois to purchasers thereof 
located in the various States of the United States other than the State of 
Illinois and in the District of Columbia. Respondent maintains, and at 
all times herein mentioned has maintained a course of trade in said books 
in commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of its business in commerce, as afore- 
said, and for the purpose of inducing its prospective retailer customers, as 
well as members of the purchasing public to purchase said books, respond- 
ent, by means of circulars, advertisements inserted in magazines having a 
national circulation, and other advertising literature, has made and is 
making false, deceptive and misleading statements and representations 
with respect to the amount of protection afforded by carrying one of its 
armored or steel-covered books, described by respondent as ‘‘Shields of 
Faith” and ‘Armored Bible” and sold and distributed in commerce as 
aforesaid, while serving with the armed forces. Among and typical of said 
statements and representations used and caused to be used by said re- 
spondent are the following: 


Shields of Faith Picture of book with 
the inscription 
Armored Bibles 
“May the Lord Be With You” 
Capable of deflecting bullets, 
Shrapnel.and bayonet Actual Size 


Fits the Uniform 
Breast Pocket 


COVERED WITH HEAVY STEEL PLATE—SUNRAY FINISH 


_ Par. 3. Through the use of the aforesaid statements and representa- 
tions and others of similar import,and meaning not herein set out, the 
respondent represents and implies that its so-called ‘‘Shields of Faith” or 
‘Armored Bibles” are capable of deflecting bullets, shrapnel and bayonet 
thrusts; that the steel covering on said books affords protection from 
wounds and may be the means of saving the lives of soldiers; that said 
books fit the breast pocket of the uniform and thereby protect the heart of 
the soldier. i 

Par. 4. In truth and in fact said representations, statements and im- 
plications made and disseminated by the respondent as aforesaid, are 
false, deceptive and misleading. While there may be isolated instances in 
which said steel cover may deflect a bullet striking the same from an ex- 
treme angle, respondent’s said steel-covered books will not physically pro- 
tect the person carrying one of them, nor are they capable of deflecting 
bullets, shrapnel or bayonets. Said armored books do not fit the pocket 


DODGE, INC. 31 
2 Findings 


of the uniform in the sense that they are approximately of the size of such 
pockets, but on the contrary, they are much smaller than the breast 
pocket of the uniform and neither protect nor fit over the heart of the 
wearer. 

The metal cover of respondent’s said “armored” books would neither 
stop nor deflect a bullet, regardless of whether such bullet is fired from an 
automatic pistol, revolver, rifle or machine gun, unless the bullet is a 
‘spent’ bullet by reason of having lost its velocity and, in such event, the 
book itself, without the metal cover, would be sufficient to prevent the 
bullet from entering the human body. Moreover, said metal cover, in- 
stead of being a protection, affords an additional hazard for the reason 
that a bullet passing through said cover will be distorted because of the 
impact on the metal and, upon entering the body, will cause a much more 
serious and painful wound.than if the metal cover had not been present. 
While it may be true that some pieces of shrapnel striking a man may be 
deflected by said metal cover, any book of approximately the same size and 
thickness of the books sold by respondent would give the same protection 
against such shrapnel. In the case of rifle bullets said cover would afford 
no protection whatever for the reason that the rifle bullets used in modern 
warfare would readily penetrate steel covers several times the thickness of 
respondent’s metal cover. With respect to the deflection of bayonet 
thrusts, respondent’s metal cover would not deflect a blow squarely struck 
upon it, but if a soldier were struck with a bayonet at an angle, said cover 
would merely deflect the blow in such a manner as to cause a more severe 
wound. 

Par. 5. There are presently in the United States millions of citizens 

who have relatives and friends in the armed services, many of whom are 
engaged in active combat, with resulting death and casualties in action. 
The concern and anxiety of those citizens whose friends and relatives are 
so engaged in active combat is very great and they will readily seize upon 
any opportunity or means whereby in any manner whatever the lives of 
such members of the armed forces may be protected or whereby the 
chances for injuries and wounds may be lessened. In making the state- 
ments and representations as hereinabove set forth, respondent thus 
abuses and betrays the anxiety and confidence of such citizens by urging 
them to buy said armored books. 
’ Par. 6. The use of the said exaggerated, misleading and deceptive state- 
ments and representations, as aforesaid, has had and now has the tendency 
and capacity to, and does mislead and deceive a substantial number of the 
purchasing public into the erroneous and mistaken belief that said repre- 
sentations and implications are true. As a result of such erroneous and 
mistaken beliefs, many members of the purchasing public have purchased 
a substantial number of respondent’s said metal-covered testaments. 

Par. 7. The aforesaid acts and practices of the respondent are all to the 
prejudice and injury of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Federal 


Trade Commission Act. 


Report, FINDINGS AS TO THE FAcTs, AND ORDER 


nt to the provisions of the Federal Trade Commission Act, the 
Redan Trade Commission on June 24, 1944, issued and subsequently 
served its complaint in this proceeding upon respondent, Dodge, Incor- 
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porated, a corporation, charging it with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said act. 
Thereafter, at a hearing before an examiner of the Commission theretofore 
duly designated by it, certain facts were stipulated into the record, certain 
exhibits admitted into evidence, and pursuant to agreement there made 
other facts were later stipulated into the record. A report by the trial 
examiner, the filing of briefs, and oral argument were waived. Thereafter, 
this proceeding regularly came on for final hearing before the Commission 
upon the complaint and the stipulated facts and other evidence; and the 
Commission, having duly considered the same and being now fully advised 
in the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn there- 
from. 


FINDINGS AS TO THE FACTS 


PaRAGRAPH 1. Respondent, Dodge, Incorporated, is a corporation, or- 
ganized, existing, and doing business under and by virtue of the laws of the 
State of Illinois, with its principal office and place of business located at 
706 North Hudson Avenue, Chicago, Ill. For approximately a year pre- 
ceding the issuance and until the service of the complaint herein the re- 
spondent was engaged in the sale and distribution of certain religious 
books; namely, a New Testament and a Catholic Prayer Book. These 
books were designated as ‘‘Shields of Faith” and ‘“‘Armored Bibles” and 
were approximately 234 inches by 41% inches in size, with a steel plate 
over the front cover of each. 

Par. 2. In the course and conduct of its aforesaid business, respondent 
caused said books, when sold, to be transported from its place of business 
in the State of Illinois to purchasers thereof at their various points of lo- 
cation in States other than the State of Illinois and in the District of Co- 
lumbia. Respondent thus maintained a course of trade in said products in 
commerce among and between various States of the United States and in 
the District of Columbia. 

Par. 3. As a means of promoting the sale of its said books to retail 
dealers and to members of the purchasing public, respondent, by means of 
circulars, advertisements inserted in magazines, and other advertising lit- 
erature, made deceptive and misleading statements and representations 
concerning the physical protection afforded by carrying one of its steel- 
covered New Testaments or Catholic Prayer Books. Said books were 
principally intended for use by members of the armed forces of the United 
States, and were of a size that would permit their being carried in the 
breast pocket of a uniform. Typical of the statements and representations 
used by said respondent is the following: 


SHIELDS OF FAITH 


ARMORED BIBLES (Picture of 
book bearing 
Capable of deflecting bullets, inscription, 
shrapnel and bayonet “May the Lord 


Be With You.’’) 
Fits the uniform 


breast pocket 
COVERED WITH HEAVY STEEL PLATE—SUNRAY FINISH 
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_ Par. 4. Through the use of the aforesaid statements and representa- 
tions, respondent represents, directly and by implication, that its so- 
called “Shields of Faith” and ‘‘Armored Bibles” are capable of deflecting 
bullets and that the steel covering affords protection from wounds and 
may be the means of saving the lives of soldiers. In truth and in fact, said 
representations, statements, and implications are false, deceptive, and mis- 
leading. The steel-covered religious books sold and distributed by 
respondent are not capable of deflecting bullets except in such isolated 
instances where the steel cover may be struck from an extreme angle or: 
the velocity of the projectile is substantially spent before striking the book, 
and in the latter event any similar book without a steel cover would ac- 
complish the same result in most cases. A Colt 45-caliber pistol using 
service type ammunition, even when fired from an angle of 45 degrees to 
the face of said books, will penetrate the steel cover, the book, and some 
three inches of wood in addition. The velocity of the bullet from the auto- 
matic pistol is approximately 800 feet per second, whereas many rifles and 
machine guns used in warfare have bullet velocities as high as 2,700 to ~ 
3,000 feet per second, and these projectiles would penetrate respondent’s 
steel-covered religious books far more readily and from a more acute angle 
than a lower-velocity pistol bullet. Rather than affording any substantial 
protection, the steel cover on respondent’s books creates an additional 
hazard for the reason that a bullet passing through the cover will be dis- 
torted by its impact on the metal and upon thereafter entering the body 
will cause a more serious and painful wound than if it struck the body 
before being flattened or distorted. 

Par. 5. There are in the United States millions of citizens who have 
relatives and friends in the armed services, many of whom are engaged in 
active combat, with resulting deaths and casualties in action. The con- 
cern and anxiety of those citizens whose friends and relatives are so en- 
gaged is very great and the use of the aforesaid exaggerated, misleading, 
and deceptive statements and representations by respondent has had the 
capacity and tendency to mislead and deceive a substantial number of the 
purchasing public into the erroneous and mistaken belief that said repre- 
sentations and implications are true, and as a result of such erroneous and 
mistaken beliefs many members of the purchasing public have purchased 
respondent’s metal-covered religious books. 


CONCLUSION 


The aforesaid acts and practices of the respondent are all to the preju- 
dice and injury of the public and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal Trade 
Commission Act. . 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, certain facts and other evidence 
stipulated into the record at a hearing before an examiner of the Commis- 
sion theretofore duly designated by it, and other facts later stipulated by 
counsel (report of the trial examiner, the filing of briefs, and oral argument 
having been waived), and the Commission having made its findings as to 
the facts and its conclusion that the respondent in this proceeding has 
violated the provisions of the Federal Trade Commission Act: 
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It is ordered, That respondent, Dodge, Incorporated, a corporation, its 
officers, representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale, and 
distribution of metal-covered books in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act, do forthwith cease and desist 
from representing, directly or by implication, that said books will stop or 
deflect bullets or similar projectiles or will otherwise afford any substantial 
protection from such projectiles. 

It ts further ordered, That respondent shall, within 60 days after service 
upon it of this order, file with the Commission a report in writing setting 
fori in detail the manner and form in which it has complied with this 
order. 
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In THE MATTER oF 


IMPERIAL CANDY COMPANY 


MODIFIED CEASE AND DESIST ORDER 


Docket 5046. Order, January 22, 1945 


Modified order in proceeding in question, in which original order issued on November 
29, 1944, 39 F. T. C. 459, requiring respondent, its officers, etc., in connection 
with the offering for sale, etc., of peanuts or other merchandise, to cease and desist 
from selling said peanuts, etc., through use of lottery schemes, punch boards, push 
cards, Whirling Derbies, etc., as in said order below set forth. 


Mr. J. W. Brookfield, Jr. for the Commission. 
Skeel, McKelvy, Henke, Evenson & Uhlmann, of Seattle, Wash., for re- 
spondent. 


MopiFrep ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the answer of the respondent, 
in which answer respondent admits all the material allegations of fact set 
forth in said complaint and states that it waives all intervening procedure 
and further hearing as to said facts, and the Commission having made its 
findings as to the facts and its conclusion that the respondent has violated 
the provisions of the Federal Trade Commission Act; 

It is ordered, That the respondent, Imperial Candy Company, a corpora- 
tion and its officers, representatives, agents and employees, directly or 
through any corporate or other device, in connection with the offering for 
sale, sale, and distribution of peanuts or any other merchandise in com- 
merce, as ‘‘commerce”’ is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Selling or distributing peanuts or any other merchandise so packed 
and assembled that sales of such peanuts or other merchandise to the pub- 
lic are to be made or, due to the manner in which such merchandise is 
packed and assembled at the time it is sold by respondent, may be made 
by means of a game of chance, gift enterprise or lottery scheme. 

2. Supplying to or placing in the hands of others punch boards, push or 
pull cards, Whirling Derbies, or other lottery devices, either with assort- 
ments of peanuts or other merchandise or separately, which said punch 
boards, push or pull cards, Whirling Derbies, or other lottery devices are 
to be used or may be used in selling or distributing such peanuts or other 
merchandise to the public. 

3. Selling or otherwise disposing of any merchandise by means of a 
game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which it has complied with 


this order. 
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In THE MATTER OF 


‘PHILLIP BARTELL TRADING AS THE EN-EX COMPANY 
AND THE EN-EX DISTRIBUTING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4766. Complaint, May 28, 1942—Decision, Jan. 23, 1945 


Where an individual engaged in the interstate sale and distribution of a medicinal 
preparation which he designated as “Hn-Ex”; through advertisements in news- 
papers and other advertising literature— 

(a) Represented that said ‘‘En-Ex” was a cure or remedy for psoriasis, which would 
rid the skin and scalp of blotches, lesions, eruptions and pimples resulting there- 
from; the facts being that no cure or remedy for psoriasis is known to the medical 
profession; the maximum benefit that might be obtained by the use of said 
‘““Bn-Ex”’ is that it might remove or assist in the removal of scales from psoriatic 
lesions, though lesions might later return at the same or other locations; and, while 
he stated in advertising material sent with purchases of his preparation that there 
is no known cure for psoriasis and that his preparation is not a cure for any skin 
disease, said statements reached members of the public only after they had re- 
sponded to advertisements such as those set out and had purchased his prepara- 
tion; 

(b) Falsely represented that said preparation was a cure or remedy and a competent 
and effective treatment for dandruff, which would prevent falling hair; the facts 
being that at most it afforded no more than temporary relief from dandruff and 
might aggravate the condition; ; 

(c) Represented that it was safe and harmless and might be used without danger of ill 
effects; the facts being it would, in many cases, seriously irritate the skin, and 
might result in secondary infections; it was particularly irritating to mucous mem- 
brane; and if it came in contact with the eyes might cause conjunctivitis; and 

(d) Failed to reveal facts material in the light of said representations and with respect 
to the consequences which might result from the use of their preparation under 
prescribed or usual conditions, and that, due to said product’s irritant qualities, 
care should be exercised in applying it to the skin and its use discontinued if irri- 
tation resulted, and it should not be allowed to come into contact with the eyes or 
with any mucous membrane; 

With tendency and capacity to mislead a substantial portion of the purchasing public 
into the erroneous belief that such representations were true and thereby induce it 
to purchase preparation in question: 

Held, That such acts and practices were all to the prejudice and injury of the public and 
constituted unfair and deceptive acts and practices in commerce. 


Before Mr. J. Earl Coz, trial examiner. 
Mr. 8S. F. Rose for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that Phillip Bartell, an individual, trad- 
ing as The En-Ex Company, and The En-Ex Distributing Company, 
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respectively, has violated the provisions of the said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

ParaGrapu 1. Respondent, Phillip Bartell, is an individual, trading as 
The En-Ex Company, and The En-Ex Distributing Company, respec- 
tively, having his principal office and place of business at 614 Society for 
Savings Building, in the city of Cleveland, Ohio. 

Par. 2. Respondent is now and for more than two years last past has 
been engaged in the business of selling and distributing a certain medicinal 
preparation designated as ‘‘ En-Ex.”’ 

In the course and conduct of his business, respondent causes his said 
product when sold by him, to be transported from his place of business in 
the State of Ohio to the purchasers thereof, at their respective points of 
location in various other States of the United States and in the District of 
Columbia. Respondent maintains and at all times mentioned herein has 
maintained a course of trade in said product in commerce among and be- 
tween the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of his aforesaid business, the respond- 
ent has disseminated and is now disseminating, and has caused, and is now 
causing the dissemination of, false advertisements concerning his said 
product by the United States mails and by various other means in com- 
merce, as commerce is defined in the Federal Trade Commission Act; and 
respondent has also disseminated and is now disseminating, and has caused 
and is now causing, the dissemination of false advertisements concerning 
his said product, by various means, for the purpose of inducing and which 
are likely to induce, directly or indirectly, the purchase of his said product 
in commerce, as commerce is defined in the Federal Trade Commission 
Act. Among, and typical of, the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements, dissem- 
inated and caused to be disseminated, as hereinabove set forth, by the 
United States mails, by advertisements inserted in newspapers, and by cir- 
culars, pamphlets and other advertising literature, are the following: 


SELDRIDY @ DAYS CHEAP & 


DIRECTIONS for application of ‘‘En-EX”’ to remove eruptions of psoriasis and other 
skin eruptions * * * follow this and you can always have a clean skin. 
PSORIASIS EN-EX clears skin and scalp of blotches, lesions, eruptions, pimples and 
dandruff, or your money back within two weeks. 

BEAT psoriasis at no risk. 


FALLING HAIR AND DANDRUFF 


Repeat this process after a week, then two weeks later, and then about once every three 
weeks or month. You should no longer be bothered with any hair falling out, or any 
Dandruff-lint appearing on your clothes. 


Par. 4. Through the use of statements and representations hereinabove 
set forth and others similar thereto not specifically set out herein, includ- 
ing advertisements in the form of testimonials, all of which purport to be 
descriptive of the remedial and therapeutic properties of respondent’s 
preparation, respondent, directly or by implication, represents that said 
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preparation “‘En-Ex”’ is a cure or remedy for and constitutes a competent 
and effective treatment of psoriasis; that it will rid the skin and scalp of 
blotches, lesions, eruptions, pimples and dandruff resulting from psoriasis; 
that the use of said preparation will produce a clean skin in cases of persons 
suffering from psoriasis; that said preparation is a competent and effective 
treatment for dandruff and will prevent falling hair, and that said prepara- 
tion is safe and harmless and may be used without danger of. ill effects. 

Par. 5. The foregoing statements and representations are grossly 
exaggerated, false and misleading. In truth and in fact, respondent’s 
preparation is not a cure or remedy for and does not constitute a compe- 
tent and effective treatment of psoriasis. It will not produce a clear skin 
or rid the skin or scalp of blotches, lesions, eruptions, pimples and dandruff 
in cases of persons suffering from psoriasis, and has no therapeutic value 
in the treatment of psoriasis or the external manifestations thereof in ex- 
cess of affording.temporary relief from itching and assisting in the removal 
of scales from the skin. Said preparation will not prevent falling hair and 
has no therapeutic value in the treatment of dandruff in excess of assisting 
in the removal of dandruff scales. It is not safe and harmless since, when 
used as directed or under such conditions as are customary and usual, it is 
strongly irritating to the skin and particularly irritating to the eyes and 
other mucous membrane and skin which is already irritated. 

Par. 6. The advertisements disseminated as aforesaid constitute false 
advertisements for the further reason that they fail to reveal facts material 
in the light of such representations or material with respect to the conse- 
quences which may result from the use of the preparation to which the ad- 
vertisements relate, under the conditions prescribed in said advertise- 
ments or under such conditions as are customary or usual. In truth and in 
fact, said preparation is strongly irritating to the skin and its use will re- 
sult in definite injury to the superficial layers of the skin. Furthermore, 
because of its irritating qualities, said preparation should never be allowed 
to come into contact with the eyes or any other mucous membrane of the 
body and should not be used on skin which is already irritated. 

Par. 7. The use by the respondent of the foregoing false, misleading and 
deceptive statements and representations disseminated as aforesaid, has 
had, and now has, the tendency and capacity to, and does, mislead a sub- 
stantial portion of the purchasing public into the erroneous and mistaken 
belief that such statements and representations are true, and to induce a 
substantial portion of the purchasing public to purchase substantial quan- 
tities of respondent’s said preparation because of such erroneous and mis- 
taken belief engendered as abové'set forth. 

Par. 8. The aforesaid acts and practices of respondent, as alleged 
herein, are all to the prejudice and injury of the public and constitute un- 
fair and deceptive acts and practices in commerce, within the meaning and 
intent of the Federal Trade Commission Act. 


Report, Finpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on May 28, 1942, issued and subsequently 
served its complaint in this proceeding upon the respondent named in the 
caption hereof, charging him with the use of unfair and deceptive acts and 
practices in commerce in violation of the provisions of said act. After the 
issuance of the complaint and the filing of respondent’s answer, testimony 
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and other evidence in support of and in opposition to the allegations of 
said complaint were introduced before an examiner of the Commission 
theretofore duly designated by it, and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. Thereafter, 
this proceeding regularly came on for final hearing before the Commission 
on the complaint, answer, testimony and other evidence, report of the trial 
examiner, and brief in support of the complaint (respondent not having 
filed brief and oral argument not having been requested); and the Com- 
mission, having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn therefront 


FINDINGS AS TO THE FACTS 


PaRAGRAPH 1. Respondent, Phillip Bartell, is an individual, trading as 

’ En-Ex Company and En-Ex Distributing Company and having his prin- 

cipal office and place of business in the Society for Savings Building, Cleve- 

land, Ohio. He is now, and for a number of years last past has been, en- 

gaged ue the sale and distribution of a medicinal preparation designated as 
n-Ex. 

Par. 2. In the course and conduct of his said business, respondent 
causes his said medicinal preparation, when sold, to be transported from 
his place of business in Cleveland, Ohio, to purchasers thereof at their 
respective points of location in various other States of the United States, 
and respondent maintains, and has maintained, a course of trade in said 
Eero in commerce among and between various States of the United 

tates. 

Par. 3. In carrying on his business as aforesaid, the respondent has dis- 
seminated and is now disseminating, and has caused and is now causing 
the dissemination of, false advertisements concerning his said medicinal. 
_ preparation by the United States mails and by various other means in com- 
merce, as ‘‘commerce” is defined in the Federal Trade Commission Act; 
and respondent has also disseminated and is now disseminating, and has 
caused and is now causing the dissemination of, false advertisements con- 
cerning his said medicinal preparation by various means for the purpose 
of inducing, and which are likely to induce, directly or indirectly, the pur- 
chase of his said medicinal preparation in commerce, as “‘commerce”’ is 
defined in the Federal Trade Commission Act. Among and typical of the 
false, misleading, and deceptive statements and representations contained 
in said false advertisements disseminated and caused to be disseminated as 
above set forth, by advertisements inserted in newspapers and by other 
advertising literature, are the following: 


PSORIASIS 


EN-EX clears skin and scalp of blotches, lesions, eruptions, pimples and dandruff, or 
your money back within two weeks (Comm. Ex. 10). 


PSORIASIS 


Quit hiding your skin. ‘‘EN-EX”’ clears skin and scalp of eruptions, blotches, or 
money back within one month. * * * BEAT Psoriasis at no risk (Comm. Ex. 11). 
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PSORIASIS 


ERUPTIONS DISAPPEAR when you apply ““EN-EX” (liquid-externally) following 
our DIRECTIONS-““CHART,” * * *. You see them FADE day by day or 
MONEY BACK in 30 days. Discouraged amazed, happy, send us unsolicited interest- 
ing Testimonials. Sent FREE. 


$1.00 eo ae ONE BOTTLE ENOUGH 
BOTTLE pee ti IN MANY CASES 


(Comm. Ex. 19). 


By 


PSORIASIS SUFFERERS 


GOOD NEWS: Our exclusively NEW METHODS of EXTERNAL APPLICATION 
of “EN-EX” makes it possible for you to have a NORMAL APPEARING SKIN! 
*« * * $1.00 Bottle Enough in many cases (Comm. Ex. 21). 


ES ee ee ee 


FALLING HAIR AND DANDRUFF 


4 Repeat this process after a week, then two weeks later, and then about once every 
three weeks or month. You should no longer be bothered with any hair falling out, 
or any Dandruff-lint appearing on your clothing. 

(a) After a half dozen applications along this routine, it will be necessary to apply 
“EN-EX” only once in about six months, to keep your scalp in good condition 
(Comm. Ex. 5). 


Par. 4. By means of the above statements and representations, and 
others similar thereto not specifically set out herein, all of which purport 
to be descriptive of the remedial and therapeutic properties of respond- 
ent’s preparation, respondent represents, directly or by implication, that 
“‘Hin-Ex”’ is a cure or remedy for psoriasis, that it will rid the skin and scalp 
of blotches, lesions, eruptions, and pimples resulting from psoriasis, that it 
is a cure or remedy and a competent and effective treatment for dandruff 
and will prevent falling hair, and that it is safe and harmless and may be 
used without danger of ill effects. 

Par. 5. (a) In truth and in fact respondent’s preparation is not a cure 
or remedy for psoriasis. There is no cure or remedy for this disease known 
to the medical profession. The external manifestations of psoriasis tend 
to follow a wave-like pattern of up-and-down trends and the lesions or 
eruptions which have appeared will sometimes disappear without any 
treatment whatever. Typically, the lesions of psoriasis appear on the el- 
bows, knees, and scalp, but may appear anywhere on the body and may 
substantially cover the body. There are numerous types of psoriasis but 
the typical lesion is a reddened surface of the skin covered with silvery 
scales. In some cases the lesions or eruptions are accompanied by itching. 
Various treatments are used for the purpose of relieving the external man- 
ifestations of psoriasis and in some types of psoriasis the external manifes- 
tations respond better to one treatment than to another. The maximum 
benefit that may be obtained by the use of respondent’s product is that it 
may remove or assist in the removal of scales from psoriatic lesions, and 
if more scales do not reappear on such lesions the reddened skin at those 
points will in course of time become normal in appearance, though lesions 
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may later return at the same or some other locations. Respondent states 
in his advertising pamphlets, circulars, and other material sent to members 
of the public with their purchases of his preparation that there is no known 
cure for psoriasis and that his preparation is not a cure for any skin disease. 
These statements, however, reach members of the public only after they 
have responded to advertisements such as those heretofore set out and 
have purchased respondent’s preparation. Respondent’s preparation con- 
sists of approximately 20 percent coal tar, 10 percent soap bark, and 70 
percent isopropyl alcohol. Occasionally a small quantity of methyl 
salicylate is added. This formula corresponds rather closely to the formula 
for liquor picis carbonis appearing in the ‘National Formulary,” except 
for the presence of any methy] salicylate and the fact that respondent uses 
isopropyl alcohol instead of ethyl alcohol. Coal tar is one of the accepted 
treatments for psoriatic lesions but is not as widely used by dermatologists 
as certain other treatments, and when used is more generally used in an 
ointment form than in an alcohol solution, because alcohol tends to irritate 
psoriatic lesions. 

(b) Respondent’s product is not a cure or remedy for dandruff or falling 
hair. It would have no tendency to prevent falling hair. In the case of 
dandruff, it might in some cases be helpful as a temporary measure and in 
others might aggravate the condition, and at most affords no more than 
temporary relief. 

(c) Respondent’s preparation is not safe and harmless. If it comes in 
contact with normal skin surrounding a psoriatic lesion it will, in many 
cases, seriously irritate the skin, causing redness, inflammation, or weep- 
ing, and possibly result in secondary infections. It is particularly irritat- 
ing to the eyes or any mucous membrane, and if it comes in contact with 
the eyes may result in conjunctivitis. 

Par. 6. The advertisements disseminated by respondent, as aforesaid, 
constitute false advertisements for the further reason that they fail to 
reveal facts material in the light of such representations and material with 
respect to the consequences which may result from the use of the prepara- 
tion to which the advertisements relate under the conditions prescribed in 
said advertisements, or under such conditions as are customary or usual. 
Because of the irritant qualities of said preparation, as set out above, care 
should be exercised in applying it to the skin and its use discontinued if 
irritation results, and it should not be allowed to come into contact with 
the eyes or with any mucous membrane of the body. 

Par. 7. The use by respondent of the false, misleading, and deceptive 
statements and representations disseminated as aforesaid has had, and 
now has, the tendency and capacity to mislead a substantial portion of 
the purchasing public into the erroneous and mistaken belief that such 
statements and representations are true and to induce a substantial por- 
tion of such public to purchase respondent’s said preparation because of 
such erroneous and mistaken belief. 


CONCLUSION 


The aforesaid acts and practices of respondent are all to the prejudice 
and injury of the public and constitute unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 


Commission Act. 
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ORDER TO CHASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of respondent, testi- 
mony and other evidence in support of and in opposition to the allegations 
of said complaint taken before an examiner of the Commission theretofore 
duly designated by it, report of the trial examiner, and brief in support of 
the complaint (respondent not having filed brief and oral argument not 
having been requested), and the Commission having made its findings as 
to the facts and its conclusion that said respondent has violated the pro- 
visions of the Federal Trade Commission Act. 

It is ordered, That respondent, Phillip Bartell, an individual, trading as 
En-Ex Company or En-Ex Distributing Company, or under any other 
name, his representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale, or 
distribution of “‘En-Ex,’’ or any preparation of substantially similar com- 
position or possessing substantially similar properties, whether sold under 
the same or any other name, do forthwith cease and desist from, directly 
or indirectly: 

1. Disseminating or causing to be disseminated, by means of the United 
States mails or by any means in commerce, as ‘‘commerce”’ is defined in 
the Federal Trade Commission Act, any advertisement which represents 
directly or through inference: f 

(a) That said preparation constitutes a cure or remedy for psoriasis; or 
will cause eruptions, blotches, or other psoriatic lesions to disappear per- 
manently or contribute more to their disappearance than to remove or 
assist in the removal of the scales therefrom. 

F (0) That said preparation is a cure or remedy for or will prevent falling 
air. 

‘(c) That said preparation is a cure or remedy for or has therapeutic 
value in the treatment of dandruff in excess of affording temporary relief 

2. Disseminating or causing to be disseminated, by any means any 
advertisement for the purpose of inducing, or which is likely to induce 
directly or indirectly, the purchase in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act, of said medicinal preparation 
which advertisement contains any of the representations prohibited in par- 
agraph | hereof, or which fails to reveal that said preparation should not be 
allowed to come into contact with the eyes or any mucous membrane of 
the body and that if irritation results from its use on the skin its use should 
be discontinued; Provided, however, that such advertisement need con- 
tain only the statement, ‘“Caurion: Use Only as Directed” if and when 
the directions for use, wherever they appear on the label, in the labelin 
Ge both on the label and in the labeling, contain warnings to the anien 
effect. 

It is further ordered, That respondent shall, within 60 d 
service upon him of this order, file with the Commission a pee site 
eee in detail the manner and form in which he has complied ih 
this order. 
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In THe Matrer or 


ELI EGHAN, TRADING UNDER HIS OWN NAME AND 
ALSO AS OX’O-GAS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5040. Complaint, Sept. 3, 1943—Decision, Jan. 23, 1945 


Where an individual engaged in interstate sale and distribution of a gasoline additive, 
or a solution designed to be mixed with gasolines for use as a motor fuel, under des- 
ignation ‘‘Ox’o,” and of a gasoline to which said Ox’o had been added, designated 
“Ox’o-Gas”’; through statements on labels attached to the containers of said Ox’o 
and through advertisements thereof in newspapers and circulars and other adver- 
tising material, directly or by implication— 

(a) Falsely represented that his products greatly increased the combustion efficiency 
and power 0 an internal combustion engine and the mileage supplied thereby, and 
provided quicker starting and faster pickup; the facts being that laboratory tests 
by the National Bureau of Standards, and the testimony of the expert who super- 
vised them established that his said products were wholly incapable of accom- 
plishing said results; and 

(6) Falsely represented that his said “‘Ox’o” solution had been approved by major oil 
companies for blending with their gasoline; the facts being that while certain com- 
panies had stated to him that their examination of the product did not disclose any 
detr:mental effects resulting from its use, none of the major oil companies had 
approved the solution; 

With the tendency and capacity to mislead and deceive a substantial portion of the pur- 
chasing public with respect to the value, properties, and efficiency of his products, 
and thereby to cause it to purchase substantial quantities thereof: 1 

Held, That said acts and practices, under the circumstances set forth, were all to the 
prejudice of the public, and constituted unfair and deceptive acts and practices in 


commerce. 


As respects the validity of claims to the effect that a certain gasoline additive greatly 
increased the combustion efficiency and power of an internal combustion engine 
and the mileage supplied thereby and provided quicker starting and faster pickup: 
Evidence of certain road tests with automobiles and motor busses niade by the 
seller’s representative and by purchasers of the product—results of which, if 
acceptable, would indicate a product of substantial merit—was not sufficient to 
meet evidence consisting of laboratory tests made by the National Bureau of 
Standards with an automobile engine, electrodynamometer and other necessary 
equipment, and testimony of the expert who conducted them, since said road tests, 
unlike the laboratory tests, do not permit adequate control or allowances for a 
great number of variables including such factors as engine temperatures, wind 
velocity and direction, effects of the road (surface conditions, curves and grades) 


and traffic density or control. 


Before Mr. Miles J. Furnas, trial examiner. 


Mr. Joseph Callaway for the Commission. 
Mr. J ae P. Kohler, Mr. James P. Kohler, Jr., Mr. Joseph H. Denmark 


and Mr. John Hoxie, of New York City, for respondent. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that Eli Eghan, trading under his own 
name and also as Ox’o-Gas Company, hereinafter referred to as respond- 
ent, has violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect as 
follows: 

ParaGrarn 1. Respondent, Eli Eghan, is an individual, doing business 
under his own name and also as Ox’o-Gas Company with his principal 
place of business at No. 3 West Columbia Avenue, Palisades Park. N. J. 

Par. 2. Respondent is now, and for more than one year last past has 
been, engaged in the sale and distribution of a solution for mixing or blend- 
ing with gasoline, when the gasoline is to be used as a motor fuel, which 
solution is designated by him as Ox’o. During the time aforementioned 
the respondent has also engaged in the sale and distribution of gasoline 
mixed with said solution, which is designated by him as Ox’o-Gas. 

In the course and conduct of his business, the respondent causes said 
products when sold to be transported from his place of business in the 
State of New Jersey to the purchasers thereof located in various other 
States of the United States and in the District of Columbia. Respondent 
maintains, and at all times mentioned herein has maintained, a course of 
trade in said products in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of his said business, and for the pur- 
pose of inducing the purchase of his said products in commerce, respond- . 
ent has made, and is now making certain extravagant, false, deceptive and 
misleading statements and representations regarding the value and efficacy 
and effect of his said products, by means of advertisements inserted in 
newspapers, circulars and advertising blotters, circulated generally among 
the purchasing public, ana in various other ways. Typical representations 
are as follows: 


GASOLINE IS AMMUNITION 
Use it Wisely with Ox’o 


OX’O Saves Gas For DEFENSE and VICTORY 
Saves MONEY for DEFENSE BONDS 


Per Official Tests by State and city of New York, Hudson County Municipalities, Con- 
tacted Automotive Engineers, and Oil Concerns. 

OX’O added to ANY gasoline, Increases Power and Mileage up to 33%, Eliminates 
Carbon and Knock, Saves Wasted (unburned) Gasolines. 

Join thousands of motorists, truckers and buses using OX’O and realizing SAVINGS 
AND EFFICIENCY. ; 

To convince yourself, try a tankful of OX’O0 BLEND GAS or add OX’0 to ANY gas- 
oline in your tank and let 4 gallons of OX’O blend gas give you the mileage of 5 gallons 
of untreated gasoline. 
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OX’0-GAS 


Will keep your motor free from carbon and reduce your gasoline cost. 
An Auxiliary Adjunct Gasoline Fuel that when blended with ANY gasoline 


Increases Eliminates Renders Substantially 
Combustion Carbon Smoother Reduces 
Efficiency Knock Operation Noxious 

. Power and Cleans Quicker Start Gases and 
Mileage Sticky Valves Faster Pickup Fumes 
Up to 338% 


In any Internal Combustion Engine, and keeps a Motor in Perfect Condition. 
Approved by Major Oil Companies to blend their gasolines. 


OX’O-GAS FOR MAXIMUM POWER, BETTER PERFORMANCE, NO CAR-. 
BON AND GREATER ECONOMY. ; 


Par. 4. Through the use of the foregoing statements and representa- 
tions, and others of similar import and meaning not specifically set out 
herein, the respondent has represented and is now representing among 
other things, that Ox’o added to any gasoline or Ox’o-Gas, when used in 
internal combustion engines, increases combustion efficiency, power and 
mileage up to 33%; that it eliminates carbon knocks; that it cleans sticky 
valves; that it furnishes smoother operation, quicker starting and faster 
pickup; that it substantially reduces noxious gases and fumes; that it keeps 
a motor in perfect condition; that official tests by the State of New York 
and different municipalities, automotive engineers and oil concerns have 
proven that the use of Ox’o and Ox’o-Gas by motorists saves gas and 
money; that major oil companies have approved the blending or mixing 
of Ox’o with their gasolines; that thousands of motorists, truckers and 
buses are realizing savings and obtaining better motor efficiency from the 
use of Ox’o and Ox’o-Gas. 

Par. 5. The foregoing representations are extravagant, false, deceptive 
and misleading in the following respects: 

The addition of Ox’o to gasoline or the use of Ox’o-Gas in internal com- 
bustion engines does not increase combustion efficiency of the engine; 
does not increase engine power or mileage; does not eliminate carbon 
knock, nor does it have any appreciable effect thereon; does not clean 
sticky valves; does not furnish smoother operation or quicker starting or 
faster pickup; does not reduce noxious gases or fumes. Its effect on the 
motor is not different from ordinary gasoline. The purported tests re- 
ferred to in the advertising were neither accurate nor conclusive. The use 
of Ox’o or Ox’o-Gas by motorists has not and will not save either gas or 
money. Major oil companies have not approved Ox’o to blend with their 
gasolines. 

Par. 6. The use by the respondent of the foregoing extravagant, false, 
deceptive and misleading statements and representations, disseminated as 
aforesaid, in connection with the offering for sale and sale of his products 
in commerce has had and now has the capacity and the tendency to and 
does mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such statements and represen- 
tations are true, and into the purchase of substantial quantities of such 
products in commerce because of such erroneous and mistaken belief. 
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Par. 7. The aforesaid acts and practices of the respondent are all to the 
prejudice and injury of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


- Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on September 3, 1943, issued and subsequently 
served its complaint in this proceeding upon the respondent, Eli Kghan, an 
individual trading under his own name and also as Ox’o-Gas Company, 
charging him with the use of unfair and deceptive acts and practices in 
commerce in violation of the provisions of that Act. After the filing of 
respondent’s answer, testimony and other evidence in support of and in 
opposition to the allegations of the complaint were introduced before a 
trial examiner of the Commission theretofore duly designated by it, and 
such testimony and other evidence were duly recorded and filed in the 
office by the Commission. Thereafter, the proceeding regularly came on 
for final hearing before the Commission on the complaint, the answer 
thereto, testimony and other evidence, report of the trial examiner upon 
the evidence, and briefs in support of and in opposition to the complaint 
(oral argument not having been requested); and the Commission, having | 
duly considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGRAPH 1. The respondent, Eli Eghan, is an individual, doing 
business under his own name and also under the trade name Ox’o-Gas 
Company, with his principal place of business located at No. 3, West Co- 
lumbia Avenue, Palisades Park, N. J. Respondent is now, and for a num- 
ber of years last past has been, engaged in the sale and distribution of a 
solution known as a gasoline additive, that is, a solution designed to be 
mixed or blended with gasoline which is to be used as a motor fuel. The 
solution is designated by respondent as ‘‘Ox’o.’’ Respondent also sells 
gasoline to which the solution Ox’o has been added, such gasoline being 
designated as ‘‘Ox’o-Gas.”’ 

Par. 2. Respondent causes and has caused his products, when sold, to 
be transported from his place of business in the State of New Jersey to 
purchasers thereof located in various other States of the United States and 
in the District of Columbia. Respondent maintains and has maintained a 
course of trade in his products in commerce among and between various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of his business and for the purpose 
of inducing the purchase of his products, respondent has made variouse 
statements with respect to the value, properties and efficiency of the 
products, such statements being made by means of labels attached to the 
containers in which the solution Ox’o is packaged and sold, and also by 
means of advertisements inserted in newspapers and circulars and other 
advertising material distributed among prospective purchasers. 

Through the use of these statements respondent has represented, di- 
rectly or by implication, that his products greatly increase the combustion 
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efficiency and power of an internal combustion engine and the mileage 
supplied by the engine; that the products provide quicker starting and 
faster pickup; and that the solution Ox’o has been approved by major oil 
companies for blending or mixing with their gasolines. 

Par. 4. In August, 1941, respondent’s solution was examined and 
tested by the National Bureau of Standards, such action being taken at 
the request of the Coordinator of Petroleum for National Defense, sub- 
mitted through the Bureau of Mines, Department of the Interior. The 
tests were laboratory tests made with an automobile engine, an electric 
dynamometer and other necessary equipment, and appear to have been 
conducted with care and thoroughness. The report of the Bureau of 
Standards showing the results of these tests forms a part of the record in 
the present proceeding, together with the testimony of the Bureau of 
Standards expert who supervised the tests. This evidence establishes that 
respondent’s products are wholly incapable of increasing the combustion 
efficiency or power of an internal combustion engine or the mileage sup-. 
plied by the engine. They are likewise incapable of providing quicker 
starting or faster pickup. 

Nor has the solution been approved by major oil companies, although 
certain companies have stated to respondent that their examination of the 
product did not disclose that any detrimental effects resulted from its use. 

There was introduced on behalf of respondent evidence with respect to 
certain tests of the solution which had been made by respondent’s repre- 
sentative, and also by purchasers of the product. If acceptable, the results 
of these tests would indicate that the product possesses substantial merit. 
The tests, however, appear not to have been made in a scientific manner, 
and their accuracy is open to serious question. The tests were not labora- 
tory tests made under proper controls, as were the Bureau of Standards 
tests, but were ‘‘road tests’’—that is, tests made by using respondent’s 
solution in automobiles and motor buses which were in operation on the 
streets and highways. In the opinion of the Commission, such tests are 
not comparable as to accuracy or dependability with the laboratory tests 
made by the Bureau of Standards. As pointed out in the Bureau’s report: 


* * * The reason for this is quite obvious. In the laboratory, one factor can be 
varied at a time with all other test conditions under adequate control. Results on the 
road are affected by a great number of variables which can not be completely controlled 
or allowed for. Among these factors are: engine temperatures, effects of wind velocity 
and direction, effects of the road (surface condition, curves and grades), and effects of 
traffic density or traffic control. Consequently successive road tests commonly will 
show appreciable differences in mileage per gallon of fuel when the same fuel is used and 
every effort is made to duplicate the test run. (Com. Ex. No. 8-E) 


After consideration of all of the evidences introduced by respondent, the 
Commission is of the opinion that it is insufficient to meet the evidence 
introduced in support of the complaint. 

Par. 5. The Commission therefore finds that the representations made 
by respondent with respect to his products, as set forth in paragraph 3 
hereof, are erroneous and misleading. 

Par. 6. The use by respondent of these erroneous and misleading repre- 
sentations has the tendency and capacity. to mislead and deceive a sub- 
stantial portion of the purchasing public with respect to the value, proper- 
ties, and efficiency of respondent’s products, and the tendency and 
capacity to cause such portion of the public to purchase substantial 
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quantities of the products as a result of the erroneous and mistaken belief 
so engendered. 


CONCLUSION 


The acts and practices of the respondent, as herein found, are all to the 
prejudice of the public and constitute unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of the respondent, 
testimony and other evidence taken before a trial examiner of the Com- 
mission theretofore duly designated by it, report of the trial examiner upon 
the evidence, and briefs in support of and in opposition to the complaint 
(oral argument not having been requested); and the Commission having 
made its findings as to the facts and its conclusion that the respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Eli Eghan, individually, and trading 
as Ox’o-Gas Company, or trading under any other name, and his agents, 
representatives, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale and distribution in 
commerce, as “‘commerce”’ is defined in the Federal Trade Commission 
Act, of respondent’s solution designated ‘‘Ox’o”’ and respondent’s gasoline 
designated ‘‘Ox’o-Gas,”’ or any other products of substantially similar 
composition or possessing substantially similar properties, whether sold 
under the same names or under any other names, do forthwith cease and 
desist from representing, directly or by implication: 

1. That respondent’s products increase the combustion efficiency or 
power of an internal combustion engine or the mileage supplied by such 
engine. 

2. That said products provide quicker starting or faster pickup. 

3. That said product Ox’o has been approved by major oil companies. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in writing, 
pe Selig in detail the manner and form in which he has complied with 
this order. 
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In THE MATTER oF 


CLAIROL, INC. AND JOAN GELB, LEON A. SPILO, AND 
MORRIS GELB 


MODIFIED CEASE AND DESIST ORDER 


Docket 3615. Order, January 25, 1945 


Modified order, pursuant to provisions of Section 5 (i) of the Federal Trade Commission 
Act, and in accordance with decree below referred to, in proceeding in question, in 
which original order issued on October 8, 1941, 33 F.T.C, 1450, and in which the 
Circuit Court of Appeals for the Second Circuit, on August 14, 1944, Gelb v. Fed- 
eral Trade Commission, 144 F. (2d) 580, 39 F.T.C. 694, rendered its opinion, and 
on September 19, 1944 issued its decree modifying the Commission’s aforesaid 
order in certain respects and affirming the same as therein modified; 

Requiring respondent individuals, in connection with the offer, etc., in commerce, of 
respondents’ cosmetic preparations, to cease and desist from misrepresenting their 
nature, properties, source, and safety, as in said order in detail below set out. 


MopiFrigp ORDER TO CEASE AND Dg&sIstT 


This proceeding coming on for further hearing before the Federal Trade 
Commission, and it appearing that on October 8, 1941, the Commission 
made its findings as to the facts herein and concluded therefrom that the 
respondents, Joan Gelb, Leon A. Spilo and Morris Gelb had violated the 
provisions of Section 5 of the Federal Trade Commission Act and on Oc- 
tober 8, 1941 issued and subsequently served its order to cease and desist 
upon said respondents; and it further appearing that on September 19, 
1944, the United States Circuit Court of Appeals for the Second Circuit 
issued its decree modifying the aforesaid order in certain respects and 
affirming said order as therein modified. 

Now therefore, Pursuant to the provisions of Subsection (2) of Section 5 
of the Federal Trade Commission Act, the Commission issues this, its 
modified order to cease and desist in conformity with said decree. 

It is ordered, That said individual respondents, Joan Gelb, Leon A. Spilo 
and Morris Gelb, their representatives, agents and employees, directly or 
through any corporate or other device, in connection with the offering for 
sale, sale and distribution in commerce, as ‘‘commerce”’ is defined in the 
Federal Trade Commission Act, of their cosmetic preparations designated 
generally as “Clairol” and more specifically designated as “Instant 
Clairol” and “Progressive Clairol,” or any other preparations of substan- 
tially similar composition or possessing substantially similar properties, 
whether sold under the same names or under any other names, do forthwith 
cease and desist from: 

1. Representing that said preparations are not hair dyes. 

2. Representing that said preparations restore the natural or youthful 


Jor of the hair. 
6g Representing that the effect produced upon the color of the hair by 


the use of said preparations is permanent. . 
4. Representing that said preparations supply nourishment to the hair. 
5. Representing that said preparations are made or compounded in 


France. 
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6. Representing that the number of treatments of said preparations 
used by the public is greater than is the fact. 

7. Representing that said preparation Instant Clairol is harmless or 
safe for use. 

It is further ordered, That said individual respondents shall, within 30 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 

The corporate respondent, Clairol, Inc., having been dissolved, It 7s 
further ordered, that this proceeding be, and it hereby is, dismissed as to 
said corporate respondent. 


AMERICAN SCHOOL OF COMMERCE, BT AL. ol 


Syllabus 


In THE Marrer or 


AMERICAN SCHOOL OF COMMERCE, JOHN A. YOUNGSTROM 
AND EDWARD C. DUSATKO, TRADING AS AMERICAN 
COLLEGE AND AS PRESIDENT AND VICE PRESIDENT, 
RESPECTIVELY, OF AMERICAN SCHOOL OF COMMERCE; 
AND D. N. DOYLE, INDIVIDUALLY AND AS SECRETARY 
THEREOF 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4624. Complaint, Nov. 5, 1941—Decision, Jan. 31, 1945 


Where a corporation which succeeded to and carried on the business long theretofore 
engaged in by its president and its vice president as “American College,” along 
with the aforesaid two individuals and a third, secretary of said corporation; en- 
gaged in conducting a school in business subjects such as shorthand, bookkeeping, 
commercial law, salesmanship and merchandising, and in the sale and distribution 
of home study or correspondence courses in said subjects, and offering students 
their choice of attending classes conducted at their place of business in Omaha or 
receiving instruction by correspondence; in soliciting the sale of their, courses 
through advertising material and salesmen— 

(a) Continued to distribute to prospective purchasers of their courses—following the 
organization of aforesaid corporation—folders, circulars and other advertising ma- 
terial in which their school was referred to as “American College” or asa ‘‘Col- 
lege’’; 

dais ee the fact it was not an institution of higher learning within the ordinary 
meaning of the designation “‘College”’; 

(b) Represented, as aforesaid, that their said school was located on and had a campus, 
that new and modern equipment and facilities were available for the use and in- 
struction of students, and that various extracurricular activities, both athletic and 
social, similar to those usually associated with colleges, were maintained for and 
available to their students; 

Notwithstanding the fact their school was conducted in six or, later, seven or eight 
rooms rented in certain Omaha office buildings and had never had any campus; a 
substantial part of their mechanical equipment was neither new nor modern, nor, 
in some instances, was it maintained in proper operating condition, nor during 
most of the period concerned were there available to students in their school the 
extracurricular athletic and social activities, such as a basketball team, a band, an 
orchestra, or a gymnasium, which were promised by their sales representatives , 

(c) Informed many high school graduates, whom as a class it was their practice to 
solicit, that because of high scholastic standing, the particular graduate was one of 
a few to whom they were offering the scholarship, which materially reduced the 
cost of their courses; in some instances, naming no specific reduction and in others 
ascribing a value of $50.00 thereto, or one-half of the cost of the course, or some 
other specific sum; and in other instances, misinforming prospects as to the exact 
fees and terms available to them; 

The facts being they gave no scholarships and such prospects were charged and paid the 
regular and customary prices for their courses; and it was a frequent practice of 
their salesmen to insist upon prompt action on said supposed offer without affording 
the prospect or his parents sufficient time to read and consider the contract they 
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were asked to sign, on the pretext that the offer was a special one and, if not ac 
cepted, would have to be made to some one else; and 

(d) Wrote collection letters to students—many of whom agreed to pay in installments 
—or to their guarantors, under the name ‘‘ Western Bond and Finance Company,” 
demanding payment of the amounts claimed to be due and representing said sup- 
posed company as the owner of students’ notes or contracts through purchase, as a 
result of which many persons paid amounts claimed which they would not other- 
wise have paid because of misrepresentations made in securing such notes or con- 
tracts; 

Notwithstanding said so-called Western Bond and Finance Company was entirely 
fictitious and simply a scheme to collect payments as aforesaid; 

With tendency and capacity to mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous belief that such representations were true, and 
thereby induce them to purchase said courses of instruction and texts and books of 
reference pertaining thereto, and pay amounts claimed to be due on notes or in- 
stallment contracts which they would not otherwise have paid: 

Held, That such acts and practices were all to the prejudice of the public and constituted 
unfair and deceptive acts and practices in commerce. 


Before Mr. Andrew B. Duvall, trial examiner. 
Mr. William L. Pencke for the Commission. 
Mr. Harry F. Horak, of Lincoln, Nebr., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act and 

by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that American School of Commerce, a 
corporation, John A. Youngstrom and Edward C. Dusatko, individually, 
and as copartners, doing business under the firm name and style of Amer- 
ican College, and as president and vice president, respectively, of American 
School of Commerce, a corporation, and D. N. Doyle, individually, and as 
secretary of American School of Commerce, have violated the provisions 
of said act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 
_ Paracrary 1. American School of Commerce, is a corporation, organ- 
ized and existing pursuant to the laws of the State of Nebraska, having its 
office and principal place of business at Room 412, Arthur Building, 210 
South 18th Street, Omaha, Nebr. 

Respondent, John A. Youngstrom, is an individual, and is now or was a 
copartner of respondent, Edward C. Dusatko, doing business under the 
firm name and style of American College and is now and has been for a 
long pee yas past, peste a respondent American School of Com- 
merce. His office and principal place of business is locat 
18th Street, Omaha, N he. eR RARE Bt aa Sous 

Respondent, Edward C. Dusatko, is an individual, who is now or was a 
copartner of John A. Youngstrom, doing business under the firm name and 
style of American College. He is now and for a long time last past has 
been treasurer of respondent, American School of Commerce. His office 
ae principal place of business is located at 210 South 18th Street, Omaha, 

ebr. 


Respondent, D. N. Doyle, is an individual, who is now and for a long 
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time last past has been an officer of American School of Commerce, a cor- 
poration. His office and principal place of business is located at 210 South 
18th Street, Omaha, Nebr. : 

Par. 2. In 1917 or thereabouts, respondents, John A. Youngstrom and 
Edward C. Dusatko, formed a partnership under the firm name and style 
of American College. Operating under this partnership name they con- 
ducted a school for the instruction of students, pupils and the general 
public in business subjects such as shorthand, bookkeeping, commercial 
law, salesmanship, merchandising, business machines and the like. They 
also solicited and sold courses of instruction in such subjects, among oth- 
ers, as Diesel engines, radio, television, telegraphic and electrical engineer- 
ing. These courses of instruction were sold to students residing in the 
various States of the United States and in the District of Columbia. This 
school continued until 1939 or thereabouts, whereupon the business was 
transferred to a corporation organized for that purpose by the said re- 
spondents, John A. Youngstrom and Edward C. Dusatko, and known as 
American School of Commerce, one of the respondents herein. 

The American School of Commerce has continued operation of the busi- 
ness theretofore conducted by the aforesaid partners under the firm name 
and style of American College, and the acts and practices of the said 
respondents, John A. Youngstrom, Edward C. Dusatko and D. N. Doyle, 
individually, and as officers of the respondent corporation, American 
School of Commerce, are now and have been a continuation of the acts and 
practices carried on under the name of American College. 

Par. 3. In the course and conduct of their business the aforesaid re- 
spondents have been, and are in competition with other corporations, in- 
dividuals, firms and partnerships also engaged in similar business involving 
the offering for sale and sale of courses of instruction in business, commer- 
cial, mechanical and electrical subjects to students and members of the 
public, in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 4. The aforesaid corporate respondent, American School of Com- 
merce, and the individual respondents, John A. Youngstrom and Edward 
C. Dusatko, as individuals and as copartners, doing business under the 
firm name and style of American College, and as president and treasurer, 
of the respondent, American School of Commerce, and D. N. Doyle, indi- 
vidually, and as an officer, of the American School of Commerce, a cor- 
poration, for a number of years last past, have been and now are engaged 
in the business of operating a school at Omaha, Nebr., for the instruction 
of students and members of the public in various subjects as described in 
paragraph 2 hereof. In promoting the sale, and in the sale of these and 
similar courses of instruction, together with texts and books of reference 
vertaining thereto, in commerce between and among the various States 
of the United States, respondents advertised in newspapers of general cir- 
ulation, distributed literature, circulars and other promotional matter. 
Agents and representatives were likewise engaged by the said respondents 
0 travel in the various States of the United States for the purpose of offer- 
ng for sale and selling the said courses of instruction, to distribute liter- 
iture pertaining thereto, and to make oral representations concerning the 
ame, to purchasers and prospective purchasers thereof. The orders re- 
eived for these courses of instruction by the said agents in the various 
states in which they operated were and are transmitted to the main office 
f respondents in the city of Omaha, Nebr. The courses of instruction 
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offered for sale and sold by the said respondents consist of courses com- 
monly described as ‘resident instruction” wherein the student receives 
his instruction at the headquarters of the American College or at the 
American School of Commerce in Omaha, Nebr., and in correspondence or 
‘“Cextension”’ courses wherein the student received his instruction primarily 
by mail. In some instances the courses are given partly by resident in- 
struction at the headquarters of the said school at Omaha, Nebr., and 
partly by mail through extension work at the abode of the pupil. The 
students and members of the public to whom these courses of instruction 
were sold are domiciled both in the State of Nebraska and in various other 
States of the United States, and there is now and has been at all times 
mentioned herein a course of trade in said courses of instruction and the 
texts and books of reference so sold and distributed by respondents, in 
commerce between and among various States of the United States. 

Par. 5. In the course and conduct of their business the aforesaid re- 
spondents, in promoting the sale of and selling their said courses of in- 
struction, and reference books, in the manner above set forth, the students 
and prospective students and to the general public located in the several 
States of the United States, have advertised and represented through 
newspapers of general circulation, through circularizations, and orally by 
agents and representatives engaged by them, as follows, to wit: 

(a) That American College or American School of Commerce is an insti- 
tution of higher learning such as is commonly described as a college or uni- 
versity, with a campus, dormitories, gymnasium, swimming pool, and 
college buildings, and supported all usual college activities except a foot- 
ball team; and that respondents maintained full, adequate, and modern 
equipment and facilities for use in the instruction of all students enrolled 
in the courses purchased by them. 

(b) That the aforesaid respondents would furnish accommodations 
‘whereby resident students might earn their room and board, and would 
secure employment for the student upon completion by him or her of the 
courses of instruction for which he or she enrolled. 

(c) That United States or State Civil Service positions would be ob- 
tained for enrollees upon graduation without further effort on their part. 

(d) That American College and subsequently the American School of 
Commerce maintains on its own premises the best Diesel, electrical and 
radio engineering schools in the United States. 

(e) That the aforesaid American College or the American School of 
Commerce has 1500 or more resident students and that students would - 
receive regular college credits for their work acceptable by Universities and 
colleges of higher learning. ; 

(f) That the amount stated at the time of enrollment covers all possible 
charges pertaining to the classes, courses, or subjects for which enrolled. 

(g) That the scholarship, equivalent to one-half of the regular tuition 

would be tendered as a reward of merit to one or two students of especially 
high scholastic standing in each town or community; that the said scholar- 
ship has a definite valuation equivalent to one-half of the stated or regular 
price of the courses offered the enrollee. 
_ (h) That the headquarters of the said school or college was housed in an 
imposing building surrounded by a campus, all of which belonged to or was 
occupied by the said school, and that pictures showing groups of students 
adjacent to imposing buildings were photographed at or in buildings con- 
trolled or owned by the respondents herein. ; 
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Par. 6. In truth and in fact, neither the American College nor the 
American School of Commerce, are or have been regular colleges, with 
campus, gymnasium, swimming pool, dormitories, privately owned or 
controlled buildings, and adequate equipment, and do not support all 
usual college activities except a football team. The equipment and facili- 
ties maintained by the respondents at the said school are not adequate, 
complete, or modern and are insufficient in quantity and quality, for the 
instruction of the students enrolled. The said schools are not colleges or 
institutions of higher learning within the ordinarily accepted meaning of 
that term. The aforesaid respondents do not furnish or obtain accommo- 
dations or remunerative positions where resident students may earn their 
room and board and the said respondents do not secure employment for the 
student on the completion by him or her of the courses of instruction for 
which they enrolled. Civil Service positions are not obtained for enrollees 
upon graduation from the said school without further effort. The said 
respondents do not maintain on their premises or at any other place the 
best Diesel engineering school in the United States or any other Diesel 
engineering school; and do not maintain there or at any other place quali- 
fied schools for instruction in radio and electrical engineering. The afore- 
said American College or the American School of Commerce does not give 
regular college credits which are acceptable by universities or colleges of 
higher learning and the said student body of the American College or the 
American School of Commerce does not now and never has had an enroll- 
ment of 1500 resident students. The amount of tuition stated at time of 
enrollment does not cover all possible charges made or imposed upon the 
said students during their course or courses of instruction for which en- 
rolled. The so-called scholarship offered by the said respondents as a re- 
ward of merit to new_enrollees is not a true reward of merit, but is regu- 
larly granted to prospective enrollees regardless of prior scholastic stand- 
ing and is used as a trick or artifice to entice students to the school main- 
tained by the said respondents. The school maintained by the said re- 
spondents is not housed in a separate school building surrounded by a 
campus, but is housed in a few rooms in an ordinary office building and the 
photographs displayed of students standing on the steps or adjacent to im- 
posing buildings are photographs of students grouped at or adjacent to 
government owned buildings, or buildings other than that in which the 
classes of instruction given by respondent are located. 

Par. 7. In the further course and conduct of their said business, re- 
spondents, John A. Youngstrom and Edward C. Dusatko, operate a so- 
called collection agency, under the name of Western Bond & Finance Com- 
pany, solely for the purpose of making collections from students enrolled 
in the American School of Commerce. Under the agreement of enrollment 
many of said students agree to pay tuition in installments. Upon accept- 
ing the enrollment of a student upon the deferred payment plan, it is the 
practice of the respondents, through the said Western Bond & Finance 
Company, to notify said student that the note or enrollment agreement 
had been purchased by the said Western Bond & Finance Company, and 
that payment should be made to said company. Thereafter, should a pay- 
ment be in default, the said respondents, through the Western Bond & 
Finance Company, write collection letters to said students or to the guar- 
antors signing the enrollment contract, demanding payment of amounts 
claimed to be due. Some of such letters are threatening in nature and 
convey the impression that suit will be brought to enforce the collection of 
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the amounts claimed to be due, unless paid at once. As a matter of fact, 
the said Western Bond & Finance Company is entirely fictitious in nature 
and is simply a scheme or device used by the respondents to collect such 
accounts. Respondents never reveal the fictitious nature of such company, 
but on the contrary, at all times represent said company to be the owner of 
the notes or enrollment contracts through purchase from respondents. As 
a result of such practice, many persons pay amounts claimed to be due on 
said notes or enrollment agreements which they would not otherwise pay 
on account of the various misrepresentations made by respondents in 
securing the same, in the erroneous belief that such notes or contracts are 
no longer owned by the respondents herein, but have been endorsed or 
assigned to said Western Bond & Finance Company and are the property 
of such company. The respondent, D. N. Doyle, is fully aware of this 
deceptive practice and participates therein by signing the collection letters 
sent out in the name of such fictitious company. 

Par. 8. The use by the respondent of the foregoing false, deceptive and 
misleading statements and representations has the tendency and capacity 
to mislead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that such statements and representa- 
tions are true and to induce a substantial portion of the purchasing public, 
because of such erroneous and mistaken belief, to purchase respondents’ 
courses of instruction and the texts and books of reference pertaining 
thereto and to pay amounts claimed to be due on notes or enrollment com- 
tracts which they would not otherwise pay. As a direct result thereof 
trade has been and is unfairly diverted to the respondents from their com- 
petitors, thereby causing substantial injury to competition in commerce 
among and between the various States of the United States. 

Par. 9. The aforesaid acts and practices of respondents are all to the 
prejudice of the public and of respondents’ competitors and constitute un- 
fair methods of competition and unfair and deceptive acts and practices in 
Sonne within the intent and meaning of the Federal Trade Commission 

ct. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on November 5, 1941, issued and subsequently 
served its complaint in this proceeding upon the respondents named in the 
caption hereof, charging them with the use of unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. After the issuance of said com- 
plaint and the filing of respondents’ answer thereto, testimony and other 
evidence in support of and in opposition to the allegations of said com- 
plaint were introduced before an examiner of the Commission theretofore 
duly designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, this pro- 
ceeding regularly came on for final hearing before the Commission on the 
said complaint, the answer thereto, testimony and other evidence, report 
of the trial examiner and exceptions thereto, and brief in support of the 
complaint (respondent not having filed brief and oral argument not having 
been requested) ; and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


AMERICAN SCHOOL OF COMMERCE, ET AL. 57 


51 Findings 


FINDINGS AS TO THE FACTS 


ParaGrapH 1. (a) Respondent, American School of Commerce, is a 
corporation, organized and existing under the laws of the State of Ne- 
braska, with its principal office and place of business located in the Baum 
Building, Omaha, Nebr. 

(b) Respondent, John A. Youngstrom, is an individual, who with 
respondent, Edward C. Dusatko, as a partner, formerly traded as Ameri- 
can College and who is now president of respondent, American School of 
Commerce. 

(c) Respondent, Edward C. Dusatko, is an individual, who with re- 
spondent, John A. Youngstrom, as a partner, formerly traded as American 
College and is now vice president of respondent, American School of Com- 
merce. 

(d) Respondent, D. N. Doyle, is an individual, who until a few months 
preceding the issuance of the complaint herein, was secretary of respond- 
ent, American School of Commerce. 

Par. 2. For a number of years last past respondents have been engaged 
in conducting a school for the instruction of members of the public in 
business subjects such as shorthand, bookkeeping, commercial law, sales- 
manship, merchandising, and allied subjects, and in the sale and distribu- 
tion of home study or correspondence courses in said subjects. In the 
course and conduct of this business, respondents have caused said courses 
of instruction, consisting of texts, instructions, and other materials, to be 
transported from their place of business in Omaha, Nebr., to purchasers 
thereof at their respective points of location in other States of the United 
States, and have maintained a course of trade in commerce among and 
between various States of the United States. 

Par. 3. For many years respondents, Youngstrom and Dusatko, co- 
partners, trading as American College, conducted a school in Omaha, 
Nebr., for the instruction of members of the public in shorthand, book- 
keeping, commercial law, salesmanship, merchandising, and other sub- 
jects, and solicited the sale of, and sold, home study or correspondence 
courses in such subjects. In 1938 or thereabouts the respondents herein 
organized a corporation known as American School of Commerce for the 
purpose of taking over, and which did take over and continue, the business 
theretofore conducted by respondents, Youngstrom and Dusatko, as a 
partnership, and the acts and practices of respondents herein, individu- 
ally, and as officers of respondent, American School of Commerce, have 
been a continuation of the acts and practices carried on under the name of 
American College. 

Par. 4. (a) Respondents have conducted their school upon both a 
resident and an extension basis; that is, they offer students or prospective 
students an election as to attending classes conducted at respondents’ 
place of business in Omaha, Nebr., or receiving instruction by home study 
or correspondence methods. For example, the secretarial science course 
offered by respondents is offered on a home study or correspondence basis 
at a price of $96, if paid in installments, or $86.40 if paid in cash. A stu- 
dent who undertakes this course may become a resident student and at- 
tend classes by the payment of an additional fee of $11 per month if paid 
monthly. For enrollment in this course on a resident student basis the 
charge is $212, if paid in installments, or $196 if paid in cash. It has not 
heen uncommon for purchasers of respondents’ courses to receive a portion 
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of their instruction by correspondence and a portion through attendance of 
classes at respondents’ place of business in Omaha. 

(b) As a means of promoting the sale of both resident and correspond- 
ence courses of instruction, respondents have advertised in newspapers and 
have distributed circulars and other advertising materials purporting to 
be descriptive of their school and the courses of instruction offered and 
have employed salesmen to call upon high school graduates and other 
members of the public for the purpose of securing their enrollment in 
respondents’ school, if possible. In the course of offering for sale and 
selling their said courses of instruction by the means stated, respondents 
have in their advertising material and through the oral statements of their 
salesmen made numerous false, misleading, and deceptive representations 
to purchasers and prospective purchasers of their said courses of instruc- 
tion. 

Par. 5. (a) After the organization of the corporate respondent, Ameri- 
can School of Commerce, respondents continued to distribute to prospec- 
tive purchasers of their courses of instruction folders, circulars, and other 
advertising materials in which their school was referred to as ‘‘ American 
College” or as a ‘‘college.”’ In truth and in fact, said school, whether desig- 
nated as American College or as American School of Commerce, has not 
been, and is not, a college in that said school is not an institution of higher 
learning within the ordinary meaning of the designation ‘‘college.’”’ The 
use of such designation for said school or references to it as a “‘college”’ 
have the capacity and tendency to mislead and deceive members of the 
purchasing public into the belief that it is in fact an institution of higher 
learning. 

(b) ‘Through the means heretofore stated, respondents have represented 
to prospective purchasers of their courses of instruction that their said 
school was located on and had a campus, that new and modern equipment 
and facilities were available for the use and instruction of students, and 
that various extra-curricular activities, both athletic and social, similar to 
those usually associated with colleges, were maintained for and available 
to their students. As a matter of fact, respondents’ school until about 
1941 was conducted in six or seven rooms in the Arthur Building which 
were rented by respondents for such purpose, and thereafter was conducted 
in seven or eight rooms in the Baum Building rented by respondents for 
such purpose. Both of these buildings are office buildings located in 
Omaha and respondents’ school has never been located upon or had any 
campus. A substantial part of the mechanical equipment such as type- 
writers, adding machines, tabulating machines, and other office and busi- 
ness machines maintained by respondents for use in instructing students 
in their business courses were not new, modern, and up to date, and in 
some instances not maintained in proper operating condition. During the 
period in which most of the witnesses who testified in this proceeding en- 
rolled in or attended respondents’ school (1938-41, inclusive) respondents 
did not maintain nor were there available to students in respondents’ 
school the extracurricular athletic and social activities such as a basket- 
ball team, a band, an orchestra, or a gymnasium which were promised by 
their sales representatives. 

Par. 6. Respondents have made it a practice to solicit the sale of their 
courses of instruction to recent high school graduates and to secure the 
enrollment of such graduates as students in their business school. Many 
such prospective enrollees were informed that because of their high 
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scholastic standing in high school they were one of a few to whom respond- 
ents were offering a scholarship and that this scholarship materially re- 
duced the cost of respondents’ courses. In some instances no specific 
amount of reduction was named and in others the scholarship was said to 
be worth $50, or one half of the cost of the course, or some other specific 
sum. As a matter of fact, respondents did not give scholarships and the 
prospective students to whom such statements were made were charged, 
and paid, the regular and customary prices for respondents’ courses and 
received no reduction whatever in price. In some instances prospective 
students were misinformed as to the exact fees and terms available to them 
and respondents’ salesmen frequently pursued a course of insisting upon 
prompt action upon the offer made without affording the prospective stu- 
dents or the parents of such students sufficient time to read and consider 
the contract they were asked to sign. This was done in the guise of the 
offer being a special one and if it was not accepted then and there the offer 
would have to be made to some one else. 

Par. 7. The respondents herein operated a so-called collection agency 
under the name Western Bond & Finance Company, solely for the purpose 
of making collections of amounts due or claimed to be due from students or 
those who guaranteed their payments. Under the enrollment agreement 
many students agreed to pay tuition in installments and it was the practice 
of respondents to notify such students that the note or enrollment agree- 
ment had been purchased by Western Bond & Finance Company and that 
payments should be made to that company. Thereafter, in the event of 
default in payments, respondents, through the Western Bond & Finance 
Company, wrote collection letters to students or their guarantors demand- 
ing payment of the amounts claimed to be due. As a matter of fact, the 
so-called Western Bond & Finance Company was entirely fictitious and 
was simply a scheme or device used by respondents to collect payments 
from students in their school or their guarantors. However, respondents 
represented such company to be the owner of the notes or installment con- 
tracts through purchase, and as a result of such practice many persons 
have paid amounts claimed to be due which they would not otherwise have 
paid because of the various misrepresentations made by respondents in 
securing such notes or contracts. 

Par. 8. The use of respondents of the aforesaid false, deceptive, and 
misleading statements and representations has the tendency and capacity 
to mislead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that such statements and representa- 
tions are true, and to induce a substantial portion of the purchasing pub- 
lic, because of such erroneous and mistaken belief, to purchase respond- 
ents’ courses of instruction and texts and books of reference pertaining 
thereto, and pay amounts claimed to be due on notes or installment con- 
tracts which they would not otherwise pay. 


CONCLUSION 


The aforesaid acts and practices of respondents are all to the prejudice 
of the public and constitute unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Commission 


A ct. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of respondents, testi- 
mony and other evidence taken before an examiner of the Commission 
theretofore duly designated by it, report of the trial examiner and excep- 
tions thereto, and brief in support of the complaint (respondents not hav- 
ing filed brief and oral argument not having been requested), and the Com- 
mission having made its findings as to the facts and its conclusion that 
said respondents have violated the provisions of the Federal Trade Com- 
mission Act. } 

It is ordered, That respondent, American School of Commerce, a cor- 
poration, its officers, representatives, agents, and employees, and respond- 
ents, John A. Youngstrom, Edward C. Dusatko, and D. N. Doyle, indi- 
vidually, and as officers of respondent, American School of Commerce, 
their respective representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering for 
sale, sale, and distribution of any courses of study or instruction in com- 
merce, as “‘commerce”’ is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 

1. Using the word “college” in or as a part of the name for or desig- 
nation of respondents’ school, or representing in any manner that said 
school is a college or other institution of higher learning. 

2. Representing in any manner that the tuition, fees, or other charges, 
costs, or expenses for any course or courses in respondents’ school are less 
than is the fact. 

3. Representing that the usual or customary charges for any course or 
courses in respondents’ school constitute special or reduced prices. 

4. Representing that scholarships or other special terms or advantages 
are given to a few selected high school graduates, when in fact the terms 
Ne are the customary and usual terms to any student or prospective 
student. 

5. Representing that respondents’ school has a campus, or that it main- 
tains or has available for students other physical facilities or equipment 
greater than is the fact; or that extracurricular school activities different 
from or greater than is the fact are available to students. 

6. Representing that the Western Bond & Finance Company, or any 
other collection agency or activity owned, controlled, or conducted by 
respondents, or any of them, as a means of collecting sums due or alleged 
to be due from students or their guarantors is an innocent holder for value 
of the notes or other evidence of such indebtedness given by such students 
or their guarantors; or using a fictitious name for such collection activities 
as a means of importing or implying that said evidences of indebtedness 
are in the hands of an innocent holder for value, when in fact respondents, 
or any of them, are the beneficial owners of such evidences of indebtedness. 

It ws further ordered, That respondents shall, within 60 days after the 
service upon them of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which they have com- 
plied with this order. 
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F.H. NOBEL & COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5092. Complaint, Dec. 4, 1943—Decision, Jan. 31, 1945 


Where a corporation engaged in the manufacture and interstate sale and distribution 
of jewelers’ findings and gold solder to dealers and others— 

Represented that its gold solders were of low-karat, 6-karat, 8-karat, 10-karat, 12-karat, 
14-karat, 16-karat, 18-karat, or 20-karat gold content, respectively, through de- 
scribing them on labels and in advertising literature by a circle containing the 
letter ““N” surrounded by a band bearing the legend “‘solder for low K gold,” 
“solder for 6K gold” “solder for 8K gold,” etc., in all of which the word ‘‘for” 
was in much smaller type than the other words, and the various designations such 
as “low K,” “6K,” were printed in much larger type; and through designating its 
gold solder in its price lists under the heading of ‘‘Quality,” as ‘““LK,” “6 K,” 
“8K,” etc.; when in fact such solders were of a lower gold content than the gold 
with which they were to be used; 

With the effect of misleading members of the jewelry repairing trade and the purchasing 
public into the mistaken and erroneous belief that its gold solders were of the fine- 
ness indicated by said legends and of the gold with which they were indicated for 
use, as a result of which belief, members of said trade and the general public pur- 
chased substantial amounts thereof: 

Held, That such acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Mr. J. W. Brookfield, Jr. for the Commission. 
Fyffe & Clarke, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act and by 
virtue of the authority vested in it by said act, the Federal Trade Com- 
mission has reason to believe that F. H. Noble & Company, a corporation, 
hereinafter referred to as respondent, has violated the provisions of said 
act, and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

ParagrarH 1. The respondent, F. H. Noble & Company, is a corpora- 
tion, organized, existing and doing business under and by virtue of the 
laws of the State of Illinois, with its office and principal place of business 
located at 535-559 West 59th Street, Chicago, Ill. Respondent is now, 
and for more than two years last past has been, engaged in the manufac- 
ture, sale and distribution of jeweler’s findings and gold solders to dealers 
and others located at points in the various States of the United States and 
in the District of Columbia. Respondent causes and has caused said 
jeweler’s findings and gold solder to be transported from its place of busi- 
ness in the city of Chicago, Ill., to purchasers thereof at their respective 
points of location in various States of the United States other than Illinois 
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and in the District of Columbia. Respondent maintains and has at all 
times mentioned herein maintained a course of trade in said jeweler’s 
findings and gold solder in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business and to induce 
the purchase of its said products, the respondent issues and distributes, 
and has issued and distributed, by United States mails and otherwise, to 
prospective purchasers, catalogs, price lists, and other advertising litera- 
ture purporting to be descriptive of its said products; among the products 
so advertised are its gold solders which are represented and described in 
the following manner; 

On labels and on the literature is depicted a circle containing the letter 
‘“‘N”’ surrounded by a band bearing the following legend—‘‘Solder for 
18 K Gold,” ‘‘Solder for 14 K Gold,” etc. The word “for” is in much 
smaller type than the other words in the legend and 18K, 14K, etc., are 
printed in much larger type. Respondent in its price list designates its 
gold solders under the heading of ‘‘Quality” as “LK,” “6K,” “8K,” 
“10K,” “12K,” “14K,” “16K,” 18K” and ‘20K.”’ Through the use of 
the representations above quoted respondent represents that the gold 
content of its solders is low karat, 6 karat, 8 karat, 10 karat, 12 karat, 
14 karat, 16 karat, 18 karat or 20 karat, respectively. 

Par. 3. The foregoing representations are false and misleading. In 
truth and in fact respondent’s solders represented and marked as 6, 8, 10, 
12, 18 and 20 karat gold, respectively, are not of the gold content repre- 
sented but are composed of substantially smaller amounts of gold than 
marked. 

Par. 4. The use by the respondent of the foregoing false and misleading 
statements and representations with respect to its said products has had 
and now has the capacity and tendency to and does mislead and deceive a 
substantial portion of the jewelry repairing trade and purchasing public 
into the erroneous and mistaken belief that such statements and represen- 
tations are true and that respondent’s products are of greater gold content 
than is actually the case. As a result of such erroneous belief the jewelry 
repairing trade and purchasing public have been induced to and do pur- 
chase a substantial quantity of respondent’s products. 

Par. 5. The aforesaid acts and practices of respondent are all to the 
prejudice and injury of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Federa 
Trade Commission Act. | 


REPORT, FINDINGS. AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade.Commission Act. the 
Federal Trade Commission on December 4, 1943, issued and thereafter 
served its complaint in this proceeding upon respondent, F. H. Noble & 
Company, a corporation, charging it with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said act 
After the respondent filed its answer in this proceeding, a stipulation was 
entered into whereby it was stipulated and agreed that a statement of facts 
signed and executed by counsel for the respondent and Richard P. White- 
ley, Assistant Chief Counsel for the Federal Trade Commission, subject to 
the approval of the Commission, may be taken as the facts in this proceed- 
ing and in lieu of testimony in support of and in opposition to the charges 


F. H. NOBEL & CO. 63 
61 Findings 


stated in the complaint and that the Commission may proceed upon said 
statement of facts to make its report, stating its findings as to the facts 
and its conclusion based thereon, and enter its order disposing of the pro- 
ceeding without the presentation of argument or the filing of briefs. 
Thereafter, this proceeding regularly came on for final hearing before the 
Commission upon the complaint, answer, and stipulation, said stipulation 
having been approved, accepted, and filed; and the Commission, having 
duly considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGrapy 1. Respondent, F. H. Noble & Company, is a corporation, 
organized, existing, and doing business under and by virtue of the laws of 
the State of Illinois, with its office and principal place of business located 
at 535-559 West 59th Street, Chicago, Ill. Respondent is now, and for 
more than two years last past has been, engaged in the manufacture, sale, 
and distribution of jeweler’s findings and gold solders to dealers and others 
located at points in the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 2. In the course and conduct of its aforesaid business, respondent 
causes, and has caused, said jeweler’s findings and gold solder to be trans- 
ported from its place of business in Chicago, IIl., to purchasers thereof at 
their respective places of location in various States of the United States 
other than Illinois and in the District of Columbia. Respondent main- 
tains, and has at all times mentioned herein maintained; a course of trade 
in said jeweler’s findings and gold solder in commerce between and among 
the various States of the United States and in the District of Columbia. 

Par. 3. In order to induce the purchase of its said products, the re- 
spondent issues and distributes, and has issued and distributed, to pro- 
spective purchasers, by United States mails and otherwise, catalogs, price 
lists, and other advertising literature purporting to be descriptive of its 
said products. Among the products so advertised are its gold solders which 
are represented and described on labels and literature by the depiction of a 
circle containing the letter ‘‘N”’ surrounded by a band bearing one of the 
following legends: 

Solder for 20K gold, 
Solder for 18K gold, 
Solder for 16K gold, 
Solder for 14K gold, 
Solder for 12K gold, 
Solder for 10K gold, 
Solder for 8K gold, 
Solder for 6K gold, 
Solder for low K gold. 


The word “for” is in much smaller type than the other words in the 
legend, and 20K, 18K, 16K, 14K, 12K, 10K, 8K, 6K, and low K are 
printed in much larger type. Respondent in its price lists designates its 
sold solders under the heading of “Quality” as “LK,” Moke! t 8K,’ 
“10K” “12K,” “14K,” “16K,” “18K,” and “20K.” By the use of the 
representations above quoted, members of the purchasing public are led 
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to believe that the gold content of respondent’s sclders is as designated, 
low-karat, 6-karat, 8-karat, 10-karat, 12-karat, 14-karat, 16-karat, 
18-karat, or 20-karat, respectively. In truth and in fact respondent’s 
solders labeled and advertised as “Solder for 20K,’’ ‘Solder for 18K,” 
“Solder for 16K,” “Solder for 14K,”’ “Solder for 12K,” “Solder for 10K,” 
“Solder for 8K,” ‘Solder for 6K,” respectively, are of a lower gold content 
than the gold with which they are to be used. 

Par. 4. The use by the respondent of the foregoing statements and 
representations has misled members of the jewelry repairing trade and the 
purchasing public into the mistaken and erroneous belief that respond- 
ent’s gold solders are of the fineness indicated by said legends and of the 
gold with which they are indicated for use. Because of such mistaken and 
erroneous belief, members of the jewelry repairing trade and the general 
public have purchased substantial amounts of respondent’s said solders. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, are 
all to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of respondent, and a 
stipulation as to the facts entered into between the respondent herein and 
Richard P. Whiteley, Assistant Chief Counsel for the Commission, which 
provides, among other things, that without further evidence or other inter- 
vening procedure the Commission may issue and serve upon the respondent 
findings as to the facts and conclusion based thereon and an order dispos- 
ing of the proceeding, and the Commission having made its findings as to 
the facts and its conclusion that said respondent has violated the pro- 
visions of the Federal l'rade Commission Act. 

_ It ts ordered, That respondent, F. H. Noble & Company, a corporation, 
its officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, sale 

and distribution of solders for use on gold in commerce, as “ commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from: : 

_ 1. Using terms such as “20K” or “for 20K,” or any other term indicat- 
ing gold fineness, to designate, describe, or refer to solders for use on gold 

unless the solder is of the fineness indicated by the term used; Provided, 
however, that such terms may be used to indicate that a particular solder 
is for use on gold articles of the fineness indicated by the term used, if such 
term is accompanied by a statement of equal conspicuousness clearly show- 
ing that the solder is of lower gold content and not of the fineness indicated 
by the term used but is to be used upon articles of the fineness indicated. 

2. Representing, directly or by implication, that its solder is of a fine- 
ness in excess of its actual gold content 

Il t 1s further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writing 


ee in detail the manner and form in which it has complied with 
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KENNETH E. BREWER, EVERETT R.. BREWER, AND NEL- 
SON C. BREWER, TRADING UNDER THE NAME OF CHAS. A. 
BREWER & SONS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


_ Docket 3952. Complaint, Nov. 16, 1939—Decision, Feb. 1, 1945 


Where two individuals, who were the world’s largest manufacturers of punch boards 
and push cards, with annual sales aggregating some two million or more of such 
devices, many of which were designed for use by retail dealers in sale and distribu- 
tion of merchandise to the public by means of a game of chance, gift enterprise or 
lottery scheme, under a plan by which the particular concealed number or legend, 
secured by chance by the person playing the board or card, determined which 
article the purchaser received without additional cost, or whether he received mer- 
chandise of much less value than such article, or nothing other than the privilege 
of a chance, and under which, in some cases, amounts to be paid for such chances 
was also thus determined; and the advantages of which devices of chance—made 
in various types and sizes and to order, with from 50 to 10,000 holes in the case of 
the boards, and from 10 to 100 discs in that of the cards—in building business, with 
their “certain thrill,” and attraction to “thousands of people in every community,” 
they stressed in their catalog— 

Sold and distributed said devices to manufacturers and wholesalers—many of whom 
made up assortments consisting of a board or card and quantity of merchandise 
and sold the same to the retailer,—and to retailers direct, by whom, whether as 
direct or indirect purchases, said devices were employed in the sale and distribu- 
tion, by chance, of merchandise to the public as above described; and thereby 

Supplied to and placed in the hands of others means whereby, through the appeal 
thereof, they were enabled to use unfair methods of competition and thereby divert 
to themselves substantial trade from many retailers, manufacturers and whole- 
salers who do not make use of lottery or chance in the sale and distribution of their 
products, or supply others with means of so doing: 

Held, That such acts and practices of said individuals, under the circumstances set 
forth, were all to the prejudice of the public, and constituted unfair methods of 


competition in commerce. 


Before Mr. W. W. Sheppard, trial examiner. 
Mr. D. C. Daniel and Mr. J. W. Brookfield, Jr. for the Commission. 


Mr. Herldon H. Bowen, of Chicago, Ill., for respondents. 


- 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that Kenneth E. Brewer, Everett R. 
Brewer and Nelson C. Brewer, individually, and as copartners, trading 
under the name of Chas. A. Brewer & Sons, hereinafter referred to as re- 
spondents, have violated the provisions of said act and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the in- 
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terest of the public, hereby issues its complaint stating its charges in that 
respect as follows: 

Paracrary 1. Respondents, Kenneth E. Brewer, Everett R. Brewer 
and Nelson C. Brewer, are individuals, doing business as copartners, under 
the name of Chas. A. Brewer & Sons, with their principal office and place of 
business located at 6320-32 Harvard Avenue, Chicago, Ill. Respondents 
are now, and for some time last past have been, engaged in the manufac- 
ture of devices commonly known as push cards and punch boards and in 
the sale and distribution of said merchandise to manufacturers of, and 
dealers in, various other articles of merchandise in commerce between and 
among the various states of the United States and in the District of 
Columbia. 

Respondents cause and have caused said devices when sold, to be trans- 
ported from their aforesaid place of business to purchasers thereof in vari- 
ous states of the United States other than the State of Illinois and in the 
District of Columbia at their respective points of location. There is now, 
and for some time last past has been, a course of trade in such push card 
and punch board devices by said respondents in commerce between and 
among the various states of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of their business as described in par- 
agraph 1 hereof, respondents sell and distribute, and have sold and dis- 
tributed, to said manufacturers and dealers push cards and punch boards 
so prepared and arranged as to involve games of chance, gift enterprises, 
or lottery schemes when used in making sales of merchandise to the con- 
suming public. Respondents sell and distribute, and have sold and dis- 
tributed, many kinds of said push cards and punch boards, but all of said 
devices involve the same chance or lottery features when used in connec- 
tion with the sale or distribution of other merchandise and vary only in 
detail. 

Many of said push cards and punch boards have printed on the faces 
thereof certain legends or instructions that explain the manner in which 
said devices are to be used or may be used in the sale or distribution of 
various specified articles of merchandise. The prices of the sales on said 
push cards and punch boards vary in accordance with the individual de- 
vice. Each purchaser is entitled to one push or punch from the push card 
or punch board, and when a push or punch is made a disc or printed slip is 
separated from the push card or punch board and a number is disclosed. 
The numbers are effectively concealed from the purchasers and prospec- 
tive purchasers until a selection has been made and the push or punch 
completed. Certain specified numbers entitle purchasers to designated 
articles of merchandise. Persons securing lucky or winning numbers re- 
ceive articles of merchandise without additional cost at prices which are 
much less than the normal retail price of said articles of merchandise. Per- 
sons who do not secure such lucky or winning numbers receive nothing for 
their money other than the privilege of making a push or punch from said 
card or board. The articles of merchandise are thus distributed to the 
consuming or purchasing public wholly by lot or chance. 

Others of said push card and punch board devices have no instructions 
or legends thereon but have blank spaces provided therefor. On those 
push ecards and punch boards the purchasers thereof place instructions or 
legends which have the same import or meaning as the instructions or 
legends placed by the respondents on said push card and punch board de- 
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vices first hereinabove described. The only use to be made of said push 
card and punch board devices and the only manner in which they are used, 
by the ultimate purchasers thereof, is in combination with other merchan- 
dise so as to enable said ultimate purchasers to sell or distribute said other 
merchandise by means of lot or chance as hereinabove alleged. 

Par. 3. Many persons, firms and corporations who sell and distribute, 
and have sold and distributed, candy, cigarettes, clocks, razors, cosmetics, 
clothing, and other articles of merchandise in commerce between and 
among the various states of the United States and in the District of Co- 
lumbia, purchase and have purchased respondents’ said push card and 
punch board devices, and pack and assemble, and have packed and as- 
sembled, assortments comprised of various articles of merchandise to- 
gether with said push card and punch board devices. Retail dealers who 
have purchased said assortments either directly or indirectly have exposed 
the same to the ‘purchasing public and have sold or distributed said ar- 
ticles of merchandise by means of said push cards and punch boards in 
accordance with the sales plan as described in paragraph 2 hereof. Be- 
cause of the element of chance involved in connection with the sale and 
distribution of said merchandise by means of said push cards and punch 
boards, many members of the purchasing public have been induced to 
trade or deal with retail dealers selling or distributing said merchandise by 
means thereof. As a result thereof many retail dealers have been induced 
to deal with or trade with manufacturers, wholesale dealers and jobbers 
who sell and distribute said merchandise together with said devices. Said 
persons, firms or corporations have many competitors who sell or dis- 
tribute like or similar articles of merchandise in commerce between and 
among the various states of the United States and in the District of 
Columbia. Said competitors are faced with the alternative of descending 
to the use of said push card and punch board devices or other similar de- 
vices which they are under a powerful moral compulsion not to use in con- 
nection with the sale or distribution of their merchandise, or to suffer the 
loss of substantial trade. Said competitors do not sell or distribute their 
merchandise by means of push card or punch board devices or similar de- 
vices because of the element of chance or lottery features involved therein, 
and because such practices are contrary to the public policy of the Gov- 
ernment of the United States and in violation of criminal laws, and such 
competitors refrain from supplying to, or placing in the hands of, other 
push card or punch board devices, or any other similar devices which are 
to be used or which may be used in connection with the sale or distribution 
of the merchandise of such competitors to the general public by means of a 
lottery, game of chance or gift enterprise. As a result thereof substantial 
trade in commerce among and between the various states of the United 
States and in the District of Columbia has been unfairly diverted to said 
persons, firms and corporations from said competitors who do not sell or 
use said devices. te 

Par. 4. The sale of merchandise to the purchasing public in the manner 
above alleged involves a game of chance or the sale of a chance to procure 
articles of merchandise at prices much less than the normal retail price 
thereof and teaches and encourages gambling among members of the 
public, all to the injury of the public. The use of said sales plan or method 
in the sale of merchandise and the sale of merchandise by and through the 
use thereof and by the aid of said sales plan or method is a practice of the 
sort which is contrary to an established public policy of the Government 
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of the United States and in violation of criminal laws, and constitutes un- 
fair methods of competition in commerce and unfair acts and practices 1n 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. : 

The sale or distribution of said push card and punch board devices by 
respondents as hereinabove alleged supplies to and places in the hands of 
others the means of conducting lotteries, games of chance or gift enter- 
prises in the sale or distribution of their merchandise. The respondents 
thus supply to, and place in the hands of, said persons, firms and corpora- 
tions the means of, and instrumentalities for, engaging in unfair methods 
of competition in commerce and unfair acts and practices in commerce 
within intent and meaning of the Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondents, as hereinabove 
alleged, are all to the prejudice and injury of the public, and constitute 
unfair acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission, on November 16, 1939, issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
Kenneth E. Brewer, Everett R. Brewer, and Nelson C. Brewer, individ- 
ually, and as copartners, trading under the name Chas. A. Brewer & Sons, 
charging them with the use of unfair acts and practices in commerce in vio- 
lation of the provisions of that act. After the filing of respondents’ an- 
swer, testimony and other evidence in support of and in opposition to the 
complaint were introduced before a trial examiner of the Commission 
theretofore duly designated by it, and such testimony and other evidence 
were duly recorded.and filed in the office of the Commission. On March 
15, 1943, respondent Kenneth E. Brewer died, and an order dismissing the 
proceeding as to him was entered by the Commission on March 31, 1943. 
Subsequently, the proceeding regularly came on for final hearing before 
the Commission as to respondents Everett R. Brewer and Nelson C. 
Brewer on the complaint, answer, testimony and other evidence, report of 
the trial examiner upon the evidence and the exceptions to such report, 
and briefs in support of and in opposition to the complaint (oral argument 
not having been requested) ; and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Nelson C. Brewer, is an individual, trading 
as Chas. A. Brewer & Sons, with his principal office and place of business 
located at 6320 Harvard Avenue, Chicago, Ill. He is now and for many 
years last past has been engaged in the manufacture, sale and distribution 
of devices commonly known as punch boards and push cards. For a num- 
ber of years immediately preceding September 22, 1939, respondent, 
Everett R. Brewer, was a copartner in the business, which was a copartner- 
ship composed of Everett R. Brewer, Nelson C. Brewer, and Kenneth E. 
Brewer. On that date (September 22, 1939), Everett R. Brewer severed 
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his connection with the business. The copartnership operated under the 
same trade name as that now used by respondent, Nelson C. Brewer. 

_ The findings hereinafter made, insofar as respondent, Everett R. Brewer, 
is concerned, relate only to that period of time during which Everett R. 
Brewer was connected with the business—that is, the period prior to 
September 22, 1939. ; 

Par. 2. In the course and conduct of their business respondents cause 
and have caused their punch boards and push cards, when sold, to be 
transported from their place of business in the State of Illinois to pur- 
chasers thereof located in various other States of the United States. 
Respondents maintain and have maintained a course of trade in their 
punch boards and push cards in commerce among and between the various 
States of the United States. 

Par. 3. Respondents are the world’s largest manufacturers of punch 
boards and push cards, their annual sales aggregating some two million 
or more of such devices. They manufacture some five thousand different 
types of punch boards and some three thousand different types of push 
cards. The devices are sold to manufacturers of various other articles of 
merchandise and to both wholesale and retail dealers in other merchandise. 

Par. 4. Among the various types of punch boards and push cards 
manufactured and sold by respondents are many which are designed for 
use by retail dealers in the sale and distribution of merchandise to the 
public by means of a game of chance, gift enterprise or lottery scheme. 
These boards and cards vary in detail but all of them involve the same 
general principle. The punch boards contain a certain number of holes 
in which are placed slips of paper bearing different numbers or legends. 
These slips of paper are effectively concealed from view. Persons desiring 
to ‘‘play”’ the board pay to the operator thereof a designated sum, and 
thus become entitled to punch the board and to remove therefrom one of 
the slips of paper. Certain specified numbers or legends on the slips en-- 
title purchasers to designated articles of merchandise without additional 
cost. Purchasers who do not punch a lucky or winning number receive 
nothing for their money other than the privilege of playing the board, or in 
some cases merchandise which is of much less value than that which would 
be received if lucky numbers were punched. The articles of merchandise 
are thus distributed to the public wholly by lot or chance. On some of the 
boards, the amount to be paid for the privilege of making the punch is also 
determined by chance. ; 

The push cards are operated in substantially the same manner except 
that instead of having holes, the cards usually have perforated discs which 
contain the numbers or legends. As in the case of the boards, the numbers 
or legends are effectively concealed from the purchaser of the chance until 
after the punch has been made and the disc separated from the card. The 
punch boards range in size from fifty holes to ten thousand holes, while the 
push cards usually are much smaller, ranging in size from ten discs to one 
hundred discs. ; ne 

Par. 5. Many of the boards and cards bear picturizations and descrip- 
tions of certain articles of merchandise, such as candy, cigarettes, etc., as 
well as instructions which explain the operation of the device and the 
prizes to be awarded to those obtaining lucky numbers. Others have no 
pictures or instructions thereon but have blank spaces in which the pur- 
chaser of the device may insert his own instructions and a statement of the 
merchandise to be awarded as prizes. Some of the punch boards are 
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known as “cut-out” boards, which means that the board contains a large 
hole or depression in which may be exhibited a sample of the merchandise 
offered by the dealer. In addition to the boards and cards, respondents 
also sell printed headings which may be affixed by the purchaser to a blank 
board or card. Many of the boards and cards sold by respondents are 
made to order to meet the requirements of the particular purchaser. In 
numerous instances, manufacturers and wholesale dealers purchasing 
respondents’ boards and cards make up assortments consisting of a board 
or card and a quantity of merchandise, and sell the complete assortment 
to the retail dealer. 

Par. 6. Retail dealers who acquire respondents’ punch boards and push 
cards (either directly from respondents or from a manufacturer or whole- 
saler of merchandise) use them in the sale and distribution of merchandise 
to the public in the manner described above. That the boards and cards 
are designed and sold by respondents for that specific purpose is evident 
not only from the make-up of the boards and cards themselves, but also 
from statements made by respondents in the catalogs advertising their 
devices. 

Among these statements are the following: 


A FEW POINTS WORTH KNOWING... 

HUGE CANDY SALES 

Last year over $30,000,000 worth of Candy was sold by means of Sales Boards. Over 
half of all the box candy sold in the United States was sold in this manner and over 75% 
of all Candy Manufacturers and Jobbers used Brewer Boards and Cards to build up 
their volume. 


TOBACCO INDUSTRY REAPS PROFITS 


The same is true of the Tobacco Industry. Millions of Dollars worth of cigars and 
cigarettes were sold by the use of Brewer Boards and Cards. The Candy and Tobacco 
industries were not the only ones to reap extra profits. Hundreds of other items were 
sold in this same manner and with like success. 


ELIMINATE SLACK SEASONS 


Brewer Boards have a year round appeal to every class of trade and give quick turn- 
over—and quick turnover means added PROFITS. There are no slack seasons when 
Brewer Boards are used. 


LIVE RETAILERS USE BOARDS 


Thousands of people in every community enjoy punching Boards. The “‘up to the 
minute” and ‘‘Live” retailer, realizing this, uses them to bring customers to his store. 
They build up his sales volume and boost his profits. 


BOARD SALES BRING OTHER SALES 


Compare two stores—one using Brewer Boards and one not using them—other fac- 
tors being equal the one with Brewer Boards invariably has the largest group of regular 
customers. There is a certain thrill to punching boards and the public will favor the 
store using them. Records show that the average customer who spends 25¢ to 50¢ will 
spend twice this amount when the storekeeper uses Brewer Boards—and in addition to 
this the customer usually makes other purchases while in the store. 


ARE YOU GETTING YOUR SHARE 


Thousands of merchants are increasing their sales in this manner. Are you getting 
your share of this business? (Com. Ex. 1, p. 1) 
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Par. 7. Respondents thus supply to and place in the hands of retail 
dealers, either directly or indirectly, the means of conducting lotteries or 
games of chance in the sale of merchandise to the general public. The sale 
of merchandise by and through such means and methods is a practice 
which is in contravention of an established public policy of the Govern- 
ment of the United States, and respondents, through the supplying of such 
means, knowingly and purposely assist and participate in the violation of 
such policy. 

Par. 8. There are many retail dealers who do not use lotteries or games 
of chance in the sale and distribution of their merchandise, and, by reason 
of the appeal which games of chance have for a large portion of the public, 
substantial trade is diverted from such dealers to those who do use such 
methods. Likewise, there are many manufacturers of and wholesale deal- 
ers in merchandise who do not supply to their retail dealers the means of 
conducting lotteries in the sale of their merchandise. As in the case of the 
retail dealer, such manufacturers and wholesalers suffer a substantial loss 
of trade to competitors who do supply such means to their dealers. The 
practice of respondents in selling and distributing their lottery devices 
thus serves to place in the hands of others means and instrumentalities 
whereby they are enabled to use unfair methods of competition and 

-thereby unfairly to divert substantial trade to themselves from those who 
do not use such methods. 


CONCLUSION 


The acts and practices of the respondents, as herein found, are all to 
the prejudice of the public and constitute unfair acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commission 
Act. 


ORDER TO CEASE AND DESIST ! 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of respondents, testi- 
mony and other evidence taken before a trial examiner of the Commission 
theretofore duly designated by it, report of the trial examiner upon the ev- 
idence and the exceptions to such report, and briefs in support of and in 
opposition to the complaint (oral argument not having been requested) ; 
and the Commission having made its findings as to the facts and its con- 
clusion that the respondents have violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondents, Everett R. Brewer and Nelson C. 
Brewer, individually, and trading as Chas. A. Brewer & Sons, or trading 
under any other name, and their agents, representatives, and employees, 
directly or through any corporate or other device, do forthwith cease and 


desist from: 


1 By order dated March 31, 1943 the Commission dismissed proceedings as to Kenneth E. Brewer, as 
follows: 

This matter coming on to be heard by the Commission upon the request filed by counsel for respondents 
that this proceeding be dismissed as to the individual respondent, Kenneth H. Brewer, because of the 
death on March 15, 1943, of said Kenneth E. Brewer, and the Commission having duly considered said 
request and the record, and being now fully advised in the premises. a 

It is ordered, That the request of counsel for respondents that this proceeding be dismissed as to the 
individual respondent, Kenneth E. Brewer, be and the same hereby is, granted. 
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Selling or distributing in commerce, as ‘‘commerce’’ is defined in the 
Federal Trade Commission Act, punch boards, push cards or other lottery 
devices which are to be used or may be used in the sale or distribution of 
merchandise to the public by means of a game of chance, gift enterprise, or 
lottery scheme. 

It ts further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which they have com- 


plied with this order, 


UNION TRADING STAMP CO., ET AL. 73 


Complaint 


In THe Marrer or 


UNION TRADING STAMP COMPANY, AND FRANK A. 
HAYES, PRESIDENT AND TREASURER THEREOF 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5011. Complaint, July 19, 1948—Decision, Feb. 1, 1946 


Where a corporation and an individual, its president and treasurer, engaged in the man- 
ufacture and competitive interstate sale and distribution to retail merchants and 
others, of various sales promotion plans involving a lottery scheme or gift enter- 
prise when used in promoting sales to the consuming public, typical plan including 
for distribution to retail customers, booklets, which had blank spaces for the past- 
ing in of a designated number of the sales receipts or trading stamps supplied 
therewith, contained on the outside a gold-colored seal concealing name of a prize 
to be awarded when the book was filled, and a legend advising members of the con- 
suming public that products, services, or other awards designated and described 
under the seal, the value of which varied with ‘he individual booklet, would be 
awarded to the holder of the book upon his presenting the same to the merchant 
concerned, with the seal unbroken and answering the quiz question therein pro- 
pounded— 

Sold and distributed such plans, in which the amount of the prizes distributed was de- 
termined wholly by lot or chance, and which were designed and intended by them 
as a means by which the retail merchant purchasers might promote the sale of 
merchandise through the appeal supplied by the lottery or chance element inher- 
ent therein, to such merchants and others; and 

Thereby supplied to and placed in their hands the means of conducting lotteries, gift 
enterprises, or games of chance in the sale of merchandise in accordance therewith, 
contrary to the established public policy of the United States Government; 

With tendency and capacity to induce many members of the consuming public to deal 
with such merchants using their said sales plan, by reason of the lottery or chance 
feature thereof, in preference to those using sales promotion plans or devices of 
their competitors with no such feature connected therewith, and with result that 
many retail merchants were thereby induced to purchase aforesaid booklets or 
stamps in preference to the devices and stamps of such competitors; and with 
capacity and tendency, because of such element of chance, unfairly to divert trade 
from aforesaid competitors to them: 

Held, That such acts and practices, under the circumstances set forth, were all to the 
prejudice of the public and their competitors, and constituted unfair methods of 
competition in commerce and unfair acts and practices therein. 


Mr. J. W. Brookfield, Jr. for the Commission. 


CoMPLAINT 


he provisions of the Federal Trade Commission Act, and 
wane a pen ake vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that Union Trading Stamp Company, a 
corporation, and Frank A. Hayes, an individual, and president and treas- 
urer of Union Trading Stamp Company, hereinafter referred to as respond- 
ents, have violated the provisions of said act, and it appearing to the Com- 
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mission that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect as 
follows: 

ParaGrapy 1. Respondent, Union Trading Stamp Company, is a cor- 
poration, organized and doing business under and by virtue of the laws of 
the State of Illinois, with its office and principal place of business located 
at 549 West Randolph Street, in the city of Chicago, Ill. Respondent, 
Frank A. Hayes, is an individual, and president and treasurer of respond- 
ent, Union Trading Stamp Company, with his office and principal place 
of business located also at 549 West Randolph Street. Both the respond- 
ents have acted together and in cooperation with each other in doing the 
acts and things herein alleged. Respondents are now and have been for 
more than one year last past engaged in the manufacture, printing and 
production of sales promotion plans or devices, trading stamps and trading 
cards, and in the sale and distribution thereof to retail merchants and 
others located at points in the various States of the United States. Re- 
spondents cause and have caused their products, when sold, to be shipped. 
and transported from their aforesaid place of business in the State of Ili- 
nois to purchasers thereof at their respective points of location in the vari- 
ous States of the United States and in the District of Columbia. There is 
now and has been for more than one year last past a course of trade by said 
respondents in such products in commerce between and among the various 
States of the United States and in the District of Columbia. 

In the course and conduct of their said business, respondents are and 
have been in competition with other individuals and corporations and 
with partnerships engaged in the sale and distribution of sales stimulating 
plans which do not involve the use of lottery schemes or games of chance 
in commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of their business, as described in 
paragraph 1 hereof, respondents sell and distribute, and have sold and 
distributed, various sales promotion plans so designed, printed and ar- 
ranged that their use constitutes a lottery scheme or gift enterprise when 
used by retail merchants and others in promoting and increasing sales of 
merchandise of such merchants to the consuming public. One of said 
plans so sold by respondents is substantially as follows: 

Respondent furnishes merchants or other customers with a number of 
booklets or pamphlets, together with a larger number of sales receipts, 
trading stamps or coupons. In the booklet are blank spaces provided for 
the pasting in of a designated number of sales receipts or trading stamps. 
On the outside of the booklet is a gold colored seal under which is listed a 
prize to be awarded when the spaces for the sales receipts or trading stamps 
are completely filled. The booklets; which are distributed by the mer- 
chants or respondents’ other customers to the consuming public, contain 
the following legend: 

POT OF GOLD 


(Gold colored seal here) 
Void If Seal Is Broken 


QUIZ CONTEST 
HOW TO RECEIVE FREE CASH AWARD 


You will be given a receipt for each 10¢ purchase at our station. A quiz question is 
concealed under the seal of this book. Do not damage or destroy the seal or you will 
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not be allowed to participate in this dividend plan. When this book has been filled with 
receipts present it at our station and the attendant will open the seal revealing the quiz 
question underneath it. Also beneath the seal is shown the award you will receive if 
you can answer this question correctly. 


The products, services or other awards so designated and described 
under the seal vary in accordance with the individual booklet, and such 
designations or descriptions of said awards or prizes are effectively con- 
cealed from the purchasing public and the prospective purchasing public 
until the said receipts have been pasted in all the blank spaces of each of 
said booklets, and the gold colored seal thereof is then broken and removed 
therefrom. The amount of said prize or prizes to be thus distributed to 
the purchasing public is determined wholly by lot or chance. Respond- 
ents have distributed other sales plans and devices for the distribution of 
merchandise to the purchasing public by lottery means or games of chance, 
including the plan designated “‘ Pot of Gold” and ‘‘ Major Dividend Plan,” 
all of which are similar to the sales plans hereinbefore described, and are 
used by respondents’ customers for the distribution of merchandise in the 
same manner as the plans above described. 

Par. 3. The retail merchants and others to whom respondents sell and 
_ have sold their sales plan, including the booklets and trading stamps, dis- 
tribute the same to their customers and prospective customers and honor 
the awards as shown under the secret panel of said booklets. Respondents 
thus supply to, and place in the hands of others, the means of conducting 
lotteries, gift enterprises or games of chance in the sale of merchandise in 
accordance with the sales plans or methods hereinabove described. 

The lot or chance feature connected with respondents’ sales plan has the 
tendency and capacity to induce many of the consuming public to deal 
with or purchase merchandise from retail merchants using respondents’ 
said sales plans in preference to retail merchants using sales promotion 
plans or devices of respondents’ competitors which have connected with 
them no element of lot or chance and for this reason many retail merchants 
are induced to purchase respondents’ said booklets and stamps in prefer- 
ence to the devices or plans of respondents’ competitors and the sale by 
respondents of said sales plans involving lottery or games of chance is a 
practice contrary to the established public policy of the government of the 
United States. 

Par. 4.. Many retail dealers and merchants are attracted by respond- 
ents’ said sales plans or methods and by the element of chance involved in 
the sale of merchandise by said plans in the manner above described and 
are thereby induced to purchase said plans from respondents in preference 
to the sale of similar plans of respondents’ competitors which do not in- 
volve lottery, game of chance or other chance elements and the use and 
sale of said sales plans by respondents has the capacity and tendency, 
because of such lottery scheme or element of chance, unfairly to divert. 
trade to respondents from their competitors who do not use the same or 
similar methods. I L 

Par. 5. The aforesaid acts and practices of respondents, as herein al- 
leged, are all to the prejudice and injury of the public and of respondents 
competitors and constitute unfair methods of competition in commerce 
and unfair acts and practices in commerce within the meaning of the 


Federal Trade Commission Act. 
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ReEporT, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on July 19, 1943, issued and subsequently 
served its complaint in this proceeding upon respondents, Union Trading 
Stamp Company, a corporation, and Frank A. Hayes, individually, and as 
president and treasurer of Union Trading Stamp Company, charging them 
withjthe use of unfair methods of competition and unfair acts and prac- 
tices in commerce in violation of the provisions of said act. On Septem- 
ber 4, 1943, the respondents filed their answer admitting all the material 
allegations of fact set forth in the complaint and waiving all intervening 
procedure and further hearing as to said facts. Thereafter, the proceeding 
regularly came on for final hearing before the Commission on the said 
complaint and the answer thereto; and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


PaRAGRAPH 1. Respondent, Union Trading Stamp Company, is a cor- 
poration, organized and doing business under and by virtue of the laws of 
the State of Illinois, with its office and principal place of business located at 
549 West Randolph Street, in the city of Chicago, Ill. Respondent, Frank 
A. Hayes, an individual, is president and treasurer of respondent, Union 
Trading Stamp Company, with his office and principal place of business 
located at 549 West Randolph Street. Both the respondents have acted 
together and in cooperation with each other in doing the acts and things 
herein found. Respondents are now, and have been for more than one 
year last past, engaged in the manufacture, printing, and production of 
sales promotion plans or devices, trading stamps, and trading cards, and 
in the sale and distribution thereof to retail merchants and others located 
at points in the various States of the United States. Respondents cause, 
and have caused, their products, when sold, to be shipped and transported 
from their aforesaid place of business in the State of Illinois to purchasers 
thereof at their respective points of location in the various States of the 
United States. and in the District of Columbia. There is now, and has 
been for more than one year last past a course of trade by said respondents 
in such products in commerce between and among the various States of 
the United States and in the District of Columbia. 

In the course and conduct of their said business, respondents are, and 
have been, in competition with other individuals and corporations and 
with partnerships engaged in the sale and distribution of sales stimulating 
plans which do not involve the use of lottery schemes or games of chance 
in commerce between and among the various States of the United States 
and in the District of Columbia. 

_Par. 2. In the conduct of their aforesaid business, respondents sell and 
‘distribute, and have sold and distributed, various sales promotion plans 
so designed, printed, and arranged that their use constitutes a lottery 
scheme or gift enterprise when used by retail merchants and others in 
promoting and increasing sales of merchandise by such merchants to the 


consuming public. One of said plans so sold by respondents is substan- 
tially as follows. 
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Respondent furnishes merchants or other customers with a number of 
booklets or pamphlets, together with a larger number of sales receipts, 
trading stamps, or coupons. In the booklet are blank spaces provided for 
the pasting in of a designated number of sales receipts or trading stamps. 
On the outside of the booklet is a gold-colored seal under which is listed a 
prize to be awarded when the spaces for the sales receipts or trading 
stamps are completely filled. The booklets, which are distributed by the 
merchants or respondents’ other customers to the consuming public, con- 
tain the following legend: 


PONIES O; EusiG OnE 


(Gold-Colored seal here) 
Void If Seal Is Broken 


QUIZ CONTEST 
HOW TO RECEIVE FREE CASH AWARD 


You will be given a receipt for each 10¢ purchase at our station. A quiz question is 
concealed under the seal of this book. Do not damage or destroy the seal or you will not 
be allowed to participate in this dividend plan. When this book has been filled with 
receipts present it at our station and the attendant will open the seal revealing the quiz 
question underneath it. Also beneath the seal is shown the award you will receive if 
you can answer this question correctly. 


The products, services, or other awards so designated and described 
under the seal vary in accordance with the individual booklet, and such 
designations or descriptions of said awards or prizes are effectively con- 
cealed from the purchasing public and the prospective purchasing public 
until the said receipts have been pasted in all the blank spaces of each of 
said booklets, and the gold-colored seal thereof is broken and removed 
therefrom. The amount of said prize or prizes to be thus distributed to 
the purchasing public is determined wholly by lot or chance. Respond- 
ents have distributed other sales plans and devices for the distribution of 
merchandise to the purchasing public by lottery means or games of chance, 
including the plan designated ‘‘ Pot of Gold” and ‘‘ Major Dividend Plan,” 
all of which are similar to the sales plans hereinbefore described, and are 
used by respondents’ customers for the distribution of merchandise in 
the same manner as the plans above described. Said sales plans are de- 
signed and intended by respondents as a means by which the retail mer- 
chants and others to whom they are sold may promote the sale of mer- 
chandise through the appeal supplied by the lottery or chance element 
inherent in such plans. y : 

Par. 3. The retail merchants and others to whom respondents sell and 
have sold their sales plan, including the booklets and trading stamps, dis- 
tribute the same to their customers and prospective customers and honor 
the awards as shown under the secret panel of said booklets. Respondents 
thus supply to and place in the hands of others the means of conducting 
lotteries, gift enterprises, or games of chance in the sale of merchandise 
in accordance with the sales plans or methods hereinabove described. 

The lot or chance feature connected with respondents’ sales plan has the 
tendency and capacity to induce many members of the consuming public 
to deal with or purchase merchandise from retail merchants using respond- 
ents’ said sales plans in preference to retail merchants using sales promo- 
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tion plans or devices of respondents’ competitors which have no element 
of lot or chance connected with them, and for this reason many retail mer- 
chants are induced to purchase respondents’ said booklets and stamps in 
preference to the devices or plans of respondents’ competitors; and the sale 
by respondents of said sales plans involving lottery or games of chance is a 
practice contrary to the established public policy of the Government of the 
United States. 

Par. 4. Many retail dealers and merchants are attracted by respond- 
ents’ said sales plans or methods, and by the element of chance involved 
in the sale of merchandise by said plans in the manner above described, 
and are thereby induced to purchase said plans from respondents in prefer- 
ence to sales plans of respondents’ competitors which do not involve a 
lottery, game of chance, or other chance elements, and the use and sale of 
said sales plans by respondents has the capacity and tendency, because of 
such lottery scheme or element of chance, unfairly to divert trade to re- 
spondents from their competitors who do not use the same or similar 
methods. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, are all 
to the prejudice and injury of the public and of respondents’ competitors 
and constitute unfair methods of competition in commerce and unfair acts 
and practices in commerce within the meaning of the Federal Trade Com- 
mission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the answer of respondents, in 
which answer respondents admit all the material allegations of fact set 
forth in said complaint and state that they waive all intervening procedure 
and further hearings as to the said facts, and the Commission having 
made its findings as to the facts and conclusion that said respondent is 
violating the provisions of the Federal Trade Commission Act. 

It ts ordered, That the respondents, Union Trading Stamp Company, a 
corporation, its officers, and Frank A. Hayes, individually, and as an 
officer of said corporation, and respondents’ agents, representatives, and 
employees, directly or through any corporate or other device, do forthwith 
cease and desist from: 

Selling or distributing in commerce, as ‘‘commerce”’ is defined in the 
Federal Trade Commission Act, sales promotion cards, booklets, or other 
articles SO designed that their use in connection with the distribution of 
merchandise in accordance with such design or plan constitutes the opera- 
tion of a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they have 
complied with this order. 
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SYLVIA PIETRI, TRADING AS DR. H. A. PIETRI COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS. APPROVED SEPT. 26, 1914 


Docket 5146. Complaint, Mar. 31, 1944—Decision, Feb. 6, 1945 


Where an individual engaged in the interstate sale and distribution of a lead acetate 
hair dye designated as ‘‘Zenaida’’— 4 

(a) Represented, directly and by implication, through advertisements in Spanish in 
newspapers and other advertising material, that her said preparation would restore 
the hair of the user to its original color, and restore thereto “the appearance of its 
natural color’’; 

The facts being said product was a dye, its only action was that of a dye, and the color 
it imparted did not have, in many respects, the appearance of a natural color, par- 
ticularly as respected hair which was originally of a light shade; 

(b) Falsely represented that it would not stain clothing, hands or scalp; and 

(c) Falsely represented, through the use of the trade name ‘‘ Dr. H. A. Pietri Co.” that 
her said preparation was the prescription of a member of the medical profession by 
that name, or was made under his supervision or offered for sale by him; 

With effect of misleading and deceiving a substantial portion of the purchasing public 
into the erroneous belief that said representations were true, and of thereby induc- 
ing it to purchase substantial quantities of her said preparation: 

Held, That such acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public and constituted unfair and deceptive acts and 
practices in commerce. i 


Mr. B. G. Wilson for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission having reason to believe that Sylvia Pietri, an individual, trading 
as Dr. H. A. Pietri Company, hereinafter referred to as respondent, has 
violated the provisions of the said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as follows: 

ParaGcrapu 1. Respondent, Sylvia Pietri, is an individual, trading as 
Dr. H. A. Pietri Company, with her office and principal place of business 
at 620 West 141st Street, New York, N. Y. 

Par. 2. Respondent is now, and for more than two years last past has 
been, engaged in the sale and distribution of a lead acetate hair dye desig- 
nated as ‘‘Zenaida.”’ 

Respondent causes her said preparation when sold to be shipped from 
her said place of business in the State of New York to purchasers thereof 
located in various other States of the United States and in the District of 
Columbia. ; ; ‘ 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in her said preparation in commerce between and 
among the various States of the United States and in the District of 


Columbia. 
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Par. 3. In the course and conduct of her aforesaid business respondent 
has disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, false advertisements concerning her said 
preparation by United States mails and by various other means in com- 
merce as “commerce” is defined in the Federal Trade Commission Act; 
and respondent has also disseminated and is now causing the dissemination 
of false advertisements concerning her said preparation by various means 
for the purpose of inducing, and which are likely to induce, directly or in- 
directly, the purchase of her said preparation in commerce as “com- 
merce” is defined in the Federal Trade Commission Act. 

Among and typical of the false, deceptive and misleading statements 
and representations contained in said false advertisements disseminated 
and caused to be disseminated as hereinabove set forth by United States 
mails, by advertisements inserted in newspapers and by means of other 
advertising material are the following, all in Spanish language, the English 
translations being as follows: 


NO MORE GRAY HAIRS. The imperial preparation Zenaida will return your 
hair to original color whether it was blond, red, black or chestnut * * *. It does 
not stain the clothing, hands, nor the scalp. * * * Dr. H. A. Pietri Company 
* * * 

Without gray hair you will look ten years younger. Don’t miss the opportunities of 
life. Imperial Zenaida Preparation will restore to your hair the appearance of its 
natural color. * * * Dr. H. A. PietriCompany * * *, 


Par. 4. Through the use of the foregoing statements and representa- 
tions, and others of similar import not specifically set out herein, respond- 
ent represents and has represented, directly and by implication, that the 
said preparation will restore the hair of the user to its original color and 
will restore to the hair the appearance of its natural color and that it will 
not stain clothing, hands or the scalp. The use of the trade name, Dr. 
H. A. Pietri Company in connection with her preparation serves as a 
representation that said preparation is the prescription of a member of the 
medical profession by the name of Dr. H. A. Pietri or is made under the 
supervision of a member of the medical profession by that name and is 
offered for sale by him. 

Par. 5. The foregoing representations are false, misleading and de- 
ceptive. In truth and in fact, respondents preparation is a dye and its 
only action is that of adye. While this preparation will impart a color to 
the hair it does not restore the original color or any color nor does it restore 
the appearance of any color. The color imparted by this preparation does 
not have the appearance in many respects, of a natural color, and this is 
particularly true as to hair which was originally of a light shade. Said 
preparation will stain clothing, hands and scalp if contacted by it. H. A. 
Pietri is not a member of the medical profession. Respondent’s prepara- 
tion is not the prescription of a member of the medical profession by the 
name of Dr. H. A. Pietri and is not made under the supervision or offered 
for sale by a member of the medical profession by that name. 

Par. 6. The use by respondent of the foregoing false, deceptive and mis- 
leading statements has had and now has the capacity and tendency to, and 
does mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that said statements, representa- 
tions, and advertisements are true and to induce a substantial portion of 
the purchasing public, because of such erroneous and mistaken belief, to 
purchase substantial quantities of respondent’s preparation. 
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Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on March 31, 1944, issued and subsequently 
served its complaint in this proceeding upon respondent, Sylvia Pietri, an 
individual, trading as Dr. H. A. Pietri Company, charging her with the use 
of unfair and deceptive acts or practices in commerce in violation of the 
provisions of said act. On May 1, 1944, respondent filed her answer, in 
which answer she admitted all the material allegations of fact set forth in 
said complaint and waived all intervening procedure and further hearing 
as to said facts. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint and the answer 
thereto; and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParRaGRAPH 1. Respondent, Sylvia Pietri, is an individual, trading as 
Dr. H. A. Pietri Company, with her office and principal place of business 
at 620 West 141st Street, New York, N. Y. 

Par. 2. Respondent is now, and for more than two years last past has 
been, engaged in the sale and distribution of a lead acetate hair dye desig- 
nated as “ Zenaida.”’ 

Respondent causes her said preparation, when sold, to be shipped from 
her said place of business in the State of New York to purchasers thereof 
located in various other States of the United States and in the District of 
Columbia. ; 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in her said preparation in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 3. Inthe course and conduct of her aforesaid business, respondent, 
has disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, false advertisements concerning her said 
preparation by United States mails and by various other means in com- 
merce as “commerce” is defined in the Federal Trade Commission Act; 
and respondent has also disseminated and is now causing the dissemina- 
tion of false advertisements concerning her said preparation by various 
means for the purpose of inducing, and which are likely to induce, directly 
or indirectly, the purchase of her said preparation in commerce as “com- 
merce”’ is defined in the Federal Trade Commission Act. _ 

Among and typical of the false, deceptive, and misleading statements 
and representations contained in said false advertisements disseminated 
and caused to be disseminated, as hereinabove set forth, by United States - 
mails, by advertisements inserted in newspapers, and by means of other 
advertising material are the following, all in Spanish language, the English 


translations being as follows: 
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NO MORE GRAY HAIRS. The imperial preparation Zenaida will return your 
hair to original color whether it was blond, red, black or chestnut * **, Ttedoes 
not stain the clothing, hands, nor the scalp. * * * Dr. H..A. Pietri Company 
* * * 

Without gray hair you will look ten years younger. Don’t miss the opportunities of 
life. Imperial Zenaida Preparation will restore to your hair the appearance of its 
natural color. * * * Dr. H.A. PietriCompany * * *. 


Par. 4. Through the use of the foregoing statements and representa- 
tions, and others of similar import not specifically set out herein, respond- 
ent represents and has represented, directly and by implication, that the 
said preparation will restore the hair of the user to its original color and 
will restore to the hair the appearance of its natural color and that it will 
not stain clothing, hands, or the scalp. The use of the trade name “Dr. 
H. A. Pietri Company” in connection with her preparation serves as a 
representation that said preparation is the prescription of a member of the 
medical profession by the name of Dr. H. A. Pietri or is made under the 
supervision of a member of the medical profession by that name and is 
offered for sale by him. 

Par. 5. The foregoing representations are false, misleading, and decep- 
tive. In truth and in fact, respondent’s preparation is a dye and its only 
action is that of a dye. While this preparation will impart a color to the 
hair, it does not restore the original color or any color nor does it restore 
the appearance of any color. The color imparted by this preparation does 
not have the appearance in many respects of a natural color, and this is 
particularly true as to hair which was originally of a light shade. Said 
preparation will stain clothing, hands, and scalp if contacted by it. H. A. 
Pietri is not a member of the medical profession. Respondent’s prepara- 
tion is not the prescription of a member of the medical profession by the 
name of Dr. H. A. Pietri and is not made under the supervision or offered 
for sale by a member of the medical profession by that name. 

Par. 6. The use by the respondent of the foregoing false, deceptive, and 
misleading statements has had, and now has, the capacity and tendency to 
and does, mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that said statements, repre- 
sentations, and advertisements are true, and to induce a substantial por- 
tion of the purchasing public, because of such erroneous and mistaken 
belief, to purchase substantial quantities of respondent’s preparation. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, are 
all to the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the answer of the respondent 
in which answer respondent admitted all the material allegations of fact 
set forth in said complaint and waived all intervening procedure and 
further hearing as to the said facts, and the Commission having made its 
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findings as to the facts and its conclusion that said respondent has vio- 
lated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Sylvia Pietri, an individual, trading 
as Dr. H. A. Pietri Company, or trading under any other name or names, 
her representatives, agents and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale, and 
distribution of her preparation designated as “Zenaida,”’ or any other 
preparation of substantially similar properties, whether sold under the 
Same name or under any other name, do forthwith cease and desist from 
directly or indirectly: 

1. Disseminating or causing to be disseminated, by means of the United 
States mails or by any means in commerce, as ‘‘commerce” is defined in 
the Federal Trade Commission Act, any advertisement which represents, 
directly or by implication: 

(a) That said preparation will restore the hair of the user to its original 
color or the appearance of its natural color. P 

(b) That said preparation will not stain the clothing, hands, or scalp. 

2. Disseminating or causing to be disseminated, by any means, for the 
purpose of inducing, or which is likely to induce, directly or indirectly, the 
purchase of said preparation in commerce as ‘“‘commerce”’ is defined in 
the Federal Trade Commission Act, any advertisement which contains 
any of the representations prohibited in paragraph 1 hereof. 

It is further ordered, That said respondent, her representatives, agents, 
and employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale, and distribution of the preparation 
designated “‘Zenaida,”’ or any other preparation of substantially similar 
composition or possessing substantially similar properties, whether under 
the same name or any other name, in commerce, as ‘‘commerce”’ is de- 
fined in the Federal Trade Commission Act, do forthwith cease and desist 


from: . 
Using the word “Doctor” or any abbreviation or simulation thereof, in 


the trade name or designation of her said business; or representing, di-- 


rectly or by implication, that said preparation is made under the super- 
vision of or offered for sale by a member of the medical profession. 

It is further ordered, That the respondent shall, within 60 days after 
service upon her of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which she has complied with 


this order. 


¢ 
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In THE MATTER OF 


WOELFEL STUDIO, ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 


SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4649. Complaint, Mar. 10, 1942 1_Decision, Feb. 7, 1945 


Where a number of individuals engaged as ‘‘operators” in the competitive interstate 


“ (a) 


sale and distribution to members of the consuming public of colored enlargements 
or miniatures of photographs and snapshots, produced by one W. at his Chicago 
studio and purchased by them from him along with frames therefor; together with 
various other individuals, who as “‘crew managers,” “road managers,” ‘proof 
passers,” “delivery men,” “‘salesmen” and ‘‘sales agents,” assisted them in selling 
and distributing said products to the public— 

Employed trade names such as “United Art Company,” “Atlas Portrait Com- 
pany,” ‘‘Modernistic Art Company,” ‘‘ Windsor Studio,” “Superior Artists Asso- 
ciation,” ‘‘Royal Art Studios,” ‘Real Art Portrait Company,” ‘‘ Windsor Portrait 
Service,” ‘“‘American Art Association,” ‘Modern Art Company,” “Central Art 
Company,” and ‘‘National Art Association,” and, with the consent and active 
assistance of said W., made use of the Chicago address of his studio as the address 
of the businesses conducted by them under such trade names, and used said names 
and address on their contract forms, order blanks, and credentials; and 


Where said W., with authority so to do— 
(b) Received and opened mail addressed to the trade names used by such “operators,” 


answered such of the complaints as he could handle, by writing letters on behalf 
of said operators on their trade-name stationery kept in his office and signing them 
with the trade name to which the complaint was addressed; and forwarded such as 
he could not handle, to the operator to whom it was addressed; 


Notwithstanding the fact that none of said operators or their aforesaid employees 


owned or operated any art studio or place of business at said Chicago address or 
at any other place, or had in his employ any persons skilled in producing the prod- 
ucts they sold; nor the fact that the business operations indicated were conducted 
solely by said W., who possessed the equipment and employed the personnel neces- 
sary for-making the products sold by him to said operators and by them and their 
sales agents to the consuming public; 


With the result that purchasers were led to believe that they were dealing with sales 


agents of an actual art studio, etc. and confused the character of the said operators’ 
business with that of organizations of similar name which, like the studio in ques- 
tion, were actually conducting an art studio; and said operators, through the use 
of such trade names and business address, obtained prestige with purchasers and, 
along with said W., and his office manager, who conducted collections as below 
described, were enabled to evade liability to purchasers for their representations 
and sales methods; and 


Where a collection agency under the designation ‘States Finance Co.,” conducted by 


said office manager as part of the plan for selling and distributing said products 
with respect to which (1) the operators made it a practice to have purchasers exe- 
cute notes for any balance due—usually upon printed forms bearing the trade name 
of the operator and the aforesaid Chicago address—which, through understanding 
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with said W., were assigned and delivered for collection to said company in Chicago 

which made a charge for each note whether or not collection was successfully made; 

(2) said company furnished to operators printed envelopes for the use of their cus- 
tomers in remitting installment payments to it; (3) operators with satisfactorily 

established credit maintained running accounts with W. which were credited with 

amounts collected by “States Finance Co.” on notes and debited with charges for 
Studio products sold to them; (4) no separate books were kept by “State Finance 
Co.” and any amounts due operators on account of the collection of notes or as a 
result of the aforesaid running accounts were paid by check of the Studio; and 
(5) said Finance Company actually operated from the office of the Studio while 

using the address of a side entrance on a different street— 

(c) Represented through statements in form letters addressed to debtors in instances 
where makers of the notes failed or refused to pay or unduly delayed payments, 
that it was an innocent holder for value of said notes for unpaid balances, that it 
had paid for the merchandise, that the entire obligation was now directly to it, and 
that it was looking to the addressee for entire settlement; 

The facts being that it had not paid any sum or given anything of value for the notes 
on which it sought payment; said notes actually continued to be the property of the 
operator who secured them and, in the event of failure to collect the notes, he stood 
any loss involved; and the true function of said States Finance Co. was to assist in 
the business operations conducted by the aforesaid persons in the sale and distribu- 
tion of the products of said Studio; and ; 

Where said operators and their said sales agents— 

(d) Designated the pictures being offered as ‘‘paintings”’ or “portrait paintings,” and 
so described them in contract forms for orders, and at times described them to pro- 
spective purchasers as such, or as “‘oil paintings” or “portrait paintings” or 
‘paintings finished in oil by hand”’; 

The facts being said colored photographs, enlargements or miniatures, made from the 
photograph furnished by the customer, through use of special photographic equip-. 
ment, and colored with airbrush and hand brush, were not ‘‘paintings” as under- 
stood by artists, photographers and the general public; 

(e) Falsely represented to prospective customers that the finished picture would be 
equal in appearance to the samples exhibited, notwithstanding the fact that many 
photographs or snapshots accepted by said operators or their agents were photo- 
graphically inferior and incapable of producing good enlargements or miniatures, 
and said W. was unable to produce therefrom a finished product equal in appear- 
ance to the sample which had been displayed to the purchaser; 

(f) Represented that said paintings, etc., were being sold or delivered at a “reduced 
price” or an “advertising price,” as a ‘special introductory offer,” or at the ‘‘cost 
of production,” and made such representations in connection with the use of a 
“draw,” in the operation of which the customer was induced to take a “chance” by 
drawing from a number of envelopes containing slips of paper; representing that 
the purchaser who drew the “lucky coupon” or “lucky certificate ” was entitled to 
receive a $25 or a $30 hand-painted painting or hand-painted portrait for only 
$6.25 or some comparable sum; 

The facts being that the envelopes were so manipulated that an acceptable customer in- 
variably drew a lucky coupon or certificate which, however, gave the holder no 
advantage in price over any other purchaser; and said pictures, sold either by use 
of the ‘‘draw”’ or otherwise, were not sold at any ‘‘reduced price” or “advertising 
price,” at any “special introductory offer,” or “‘at the cost of production,” and did 
not have any $25 or $30 sales value, but on the contrary the prices at which sales 
were made were their regular and customary prices; 

(g) Concealed from, or failed to disclose to, customers at the time pictures were or- 
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dered, that the finished picture would be hexagonal in shape, with a convex surface, 
so that it could be used only in a specially designed, odd-style frame that would be 
difficult or impossible to obtain from any source other than themselves; and in some 
cases in which customers, approached in due course by a second sales agent or 
“delivery man” with the finished picture mounted in an expensive type of frame, 
objected or refused to purchase the same notwithstanding agent’s representations 
that his company made the only frame which would fit the picture and that it 
would not hold its color or be of any value unless framed, refused to deliver the 
completed picture regardless of whether or not it had been paid for in full, and on 
occasion refused to return the original photograph loaned by the customer until 
the frame was ordered, notwithstanding that purchasers had been advised that 
photographs submitted by them would be returned at the time the finished picture 
was submitted; and thereby placed in the hands of operators and their sales agents 
a means to effectuate their purpose of selling a frame in addition to the picture 
already sold to the customers; 

With the result of misleading and deceiving a substantial number of the purchasing 
public into an erroneous belief that such representations were true, and into the 
purchase of said products, whereby trade was diverted unfairly to them from their 
competitors: 

Held, That said acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public and of competitors, and constituted unfair 
methods of competition and unfair and deceptive acts and practices in commerce, 


Mr. Marshall Morgan for the Commission. 

Nash & Donnelly, of Washington, D. C., for Frank F. Woelfel, Fred E. 
Willis, R. D. Minyard, Ray Pietz, O. D. Redd, Clayton G. Brown, F. H. 
Munger and George Westphal. 

Mr. William D. Sabiston, Jr., of Carthage, N. C., for C. W. Short, E. B. 
Cook, 8. B. Hunsucker, Jewel Long, Kathryn Maciborski, J. L. McLean 
Paul F. Nelson, Mrs. C. W. Short, H. B. Short, Mrs. E. B. Cook, E. W. 
Hunsucker, J. E. Liles, Bertie Mae Long, W. B. Lovings, J. L. Maciborski 
R. E. Murphey (M. E. Slusser), Gladys E. Powell, Leslie E. Powell, Al C. 
Sachs, Belle Short and E. D. Short. 


AMENDED COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission having reason to believe that parties named.in the caption hereof 
and more particularly hereinafter designated and referred to as respond- 
ents, have violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the public 
Perak hereby issues its complaint, stating its charges in that respect as 
ollows: 

PARAGRAPH 1. Respondent, Frank F. Woelfel, is an individual, trading 
as Woelfel Studio, having his principal offices and place of business at 
806 West Washington Boulevard in the city of Chicago, State of Illinois 
and he directs and controls the business policies and activities of said 
Woelfel Studio in carrying out the acts and practices hereinafter alleged 

Respondents, Frank F. Woelfel and Fred E. Willis, are individuals, 
trading as States Finance Company, with their offices and principal place 
of business at 104 North Halstead Street, Chicago, Ill. Respondent 
Woelfel owns, dominates and controls said States Finance Company, 
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which is operated for the account of Woelfel Studio by respondent, Willis. 
States Finance Company serves as a collection agency and medium for 
Woelfel Studio in collecting various balances due from purchasers of pic- 
tures and frames therefor sold by Woelfel Studio as will be more fully 
hereinafter shown. The States Finance Company and Woelfel Studio are 
operated out of the same building in Chicago, Ill., but the address used 
for States Finance Company is 104 North Halstead Street, and the address 
a for Woelfel Studio is 806 West Washington Boulevard, Chicago, 
Ill. 

Respondent, R. E. Hardy, is an individual, trading as Aetna Portrait 
Company, with his office and principal place of business at 806 West. 
Washington Boulevard, Chicago, IIl., and as such is associated with and 
is a representative of respondent, Frank F. Woelfel, trading as Woelfel 
Studio. ; 

Respondent, H. L. Fellers, is an individual, trading as United Art Com- 
pany, with his office and principal place of business at 806 West Washing- 
ton Boulevard, Chicago, IIl., and as such is associated with and is a repre- 
sentative of respondent, Frank F. Woelfel, trading as Woelfel Studio. 

Respondent, F. E. Findlay, is an individual, trading as Royal Art Dis- 
tributor, with his office and principal place of business at 806 West. Wash- 
ington Boulevard, Chicago, IIl., and who formerly traded as Royal Art 
Studios, 806 West Washington Boulevard, Chicago, IIl., and as such is 
associated with and is a representative of respondent, Frank F. Woelfel, 
trading as Woelfel Studio. 

Respondents, L. R. Grim and C. W. Short, are individuals, trading as 
Modernistic Art Company with their offices and principal place of business 
at 806 West Washington Boulevard, Chicago, IIl., and as such are associ- 
ated with and are representatives of respondent, Frank F. Woelfel, trading 
as Woelfel Studio. ase: . 

Respondent, Orville A. Hime, is an individual, trading as Windsor 
Studio, with his office and principal place of business at 806 West Wash- 
ington Boulevard, Chicago, IIl., and_as such is associated with and is a 
representative of respondent, Frank F’. Woelfel, trading as Woelfel Studio. 

Respondent, William R. Klaus, is an individual, trading as Atlas Por- 
brait Company, with his office and principal place of business at 806 West 
Washington Boulevard, Chicago, IIl., and as such is associated with and 
s a representative of respondent, Frank F. Woelfel, trading as Woelfel 
studio. His home address is Asheville, N. C. _ 

Respondent, Alfred F. McCants, is an individual, trading as Real Art 
studio, with his office and principal place of business at 2233 West 109th 
Street, Chicago, IIl., and as such is associated with and is a representative 
yf respondent, Frank F. Woelfel, trading as Woelfel Studio. 

Respondent, R. D. Minyard, is an individual, trading as Central Art 
Yompany, with his office and principal place of business at 806 West Wash- 
ngton Boulevard, Chicago, Ill., and _as such is associated with and is a 
epresentative of respondent, Frank F. Woelfel, trading as Woelfel Studio. 
Respondent, Minyard, also uses the following addresses: Mexico, Mo.; 
A South Washington Street, Danville, Ill; and 829 Main Street, Dan- 
‘ille, Ill. : : 

: nt, C. S. Orr, is an individual, trading as Windsor Studio, 
Pe ac and principal place of business at 806 West Washington 
3oulevard, Chicago, Ill., and formerly trading as Paris Portrait Company, 
rith his office and principal place of business at 806 West Washington 
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Boulevard, Chicago, IIl., and as such is associated with and is a represen- | 


tative of respondent, Frank F. Woelfel, trading as Woelfel Studio. 


Respondent, Ray Pietz, is an individual, trading as National Arts Asso- | 


ciation, with his principal place of business at 806 West Washington Boule- 


vard, Chicago, Ill., and as such is associated with and is a representative | 


of respondent, Frank F. Woelfel, trading as Woelfel Studio. 
Respondent, O. D. Redd, is an individual, trading as Modern Art Com- 


pany, and also trading as Central Art Company with his office and prin- | 


cipal place of business at 806 West Washington Boulevard, Chicago, IIL, 
and as such is associated with and is a representative of respondent, 
Frank F. Woelfel, trading as Woelfel Studio. 

Respondent, J. H. Robinson, is an individual, trading as American Art 
Association, and formerly trading as Buckeye Art Studio, whose office 
and principal place of business is 806 West Washington Boulevard, Chi- 
cago, Ill., and whose home address is 1433 Walnut Street, Cincinnati, 
Ohio, and as such is associated with and is a representative of respondent, 
Frank F. Woelfel, trading as Woelfel Studio. 

Respondent, Arthur G. Russell, is an individual, trading as Continental 


Arts Association, with his office and principal place of business at 806 West | 


Washington Boulevard, Chicago, Ill., and as such is associated with and is 


a representative of respondent, Frank F. Woelfel, trading as Woelfel 


Studio. 
Respondent, Otto F. Schneider, is an individual, trading as Royal Art 


Studios, with his office and principal place of business at 806 West Wash-’ 


ington Boulevard, Chicago, Ill., and as such is associated with and is a 
representative of respondent, Frank F. Woelfel, trading as Woelfel Studio. 
Respondent, A. M. Thompson, is an individual, trading as Advance Por- 
trait Company, whose office and principal place of business is 806 West 
Washington Boulevard, Chicago, Ill., and as such is associated with, and 
s SEO Ng of respondent, Frank F. Woelfel, trading as Woelfel 
tudio. 
Respondent, Hal Thompson, is an individual, trading as Continental 


Arts Association, with his office and principal place of business at 806 West | 


Washington Boulevard, Chicago, Ill., and as such is associated with and is 
a Se abalar of respondent, Frank F. Woelfel, trading as Woelfel 
tudio. 

Respondent, R. Ware, is an individual, trading as Superior Art Associa- 
tion, and also trading as Standard Art Studio, with his office and principal 
place of business at 806 West Washington Boulevard, Chicago, IIl., and 
as such is associated with and is a representative of respondent, Frank F 
Woelfel, trading as Woelfel Studio. P 

The above-named respondents, H. L. Fellers, F. E. Findlay, L. R. Grim 
R. E. Hardy, Orville A. Hime, William R. Klaus, Alfred F. McCants, 
R. D. Minyard, C. 8. Orr, Ray Pietz, O. D. Redd, J. H. Robinson Arthur 
G. Russell, Otto F. Schneider, C. W. Short, A. M. Thompson, Hal ‘Thomp- 
son and R. Ware, are hereinafter on occasion referred to as respondent 
representatives. 


Respondents, C. Belgard, Bob Bergin, Clayton G. Brown, B. F. Cobb, | 


717 Parker Street, Jacksonville, Fla.; E. B. Cook, Box 4367, Carthage, 


N.C., % C. W. Short; Mrs. E. B. Cook, Peterstown, W. Va.; J.P. Conrad, | 
717 Parker Street, % B. F. Cobb, Jacksonville, Fla.; L. E, Cox, 112 N’ 
Daniels Street, Springfield, Ill.; Leo Crowder, H. F. Dindinger, 432 Corona _ 
Street, Denver, Colo.; C. G. Frye, J. Alene Frye, James F. Cautney, | 
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% O. D. Redd, 806 West Washington Boulevard, Chicago, Ill.; J. L. Gil- 
more, Box #367, Carthage, N. C., % C. W. Short; George E. Grabow, 
Mary Granata, Troy Gravette, H. Guteman, G. B. Harshbarger, 123 
Dodge Street, Palatka, Fla.; C. E. Heard, F. H. Herd, M. Hollingsworth, 
Rufus Hudson, E. W. Hunsucker, Box #367, Carthage, N. C., % C. W.. 
Short; 8. B. Hunsucker, Ellen Lanning, Morris A. Lee, J. E. Liles, 1706 
Pendleton Street, Columbia, 8. C.; Bertie Mae Long, Box #367, Carthage, 
N. Os % _C. W. Short; Jennell Long, Jewel Long, W. B. Lorkup, W. B. 
Lovings, Box # 367, Carthage, N. C., % C. W. Short; J. L. Maciborski, 
Box #367, Carthage, N. C., % C. W. Short; Kathryn Maciborski, Box 
7367, Carthage, N. C., % C. W. Short; George McCullough, Delmer Mc- 
Laughlin, Mrs. Delmer McLaughlin, J. L. McLean, F. H. Munger, R. E. 
Murphey, General Delivery, Greensboro, N. C.; Paul F. Nelson, Dorothy 
Notzen, Frank Parker, Gladys E. Powell, Box #367, Carthage, N. C., 
% C. W. Short; Leslie E. Powell, Box #367, Carthage, N. C., % C. W. 
Short; Bill Reed, F. Y. Robinson, Mrs. J. H. Robinson, Al C. Sachs, 
1435 W. Lynwood Avenue, San Antonio, Tex.; J. C. Rosser, Route #3, 
Carthage, N. C.; R. T. Sherrod, 717 Parker Street, Jacksonville, Fla., 
% B. F. Cobb; Belle Short, Box #367, Carthage, N. C., % C. W. Short; 
Mrs. C. W. Short, Box #867, Carthage, N. C., % C. W. Short; E. D. 
Short, Box #367, Carthage, N. C., % C. W. Short; H. B. Short, Box #367, 
Carthage, N. C., % C. W. Short; Reba Stone, W. G. Wagner, George 
Westphal, Harold Wolcott, Alonzo Williams, 123 Dodge Street, Palatka, 
Fla., % G. B. Harshbarger; and R. M. Ziebell, are individuals, and are 
sales agents and employees of one or more of the respondents, and herein- 
after on occasion are referred to as respondent sales agents. 

_ All of said individual respondent sales agents maintain their principal 
office and place of business at 806 West Washington Boulevard, Chicago, 
Ill. 

All of the respondents are now, and have been for more than three years 
last past, engaged in the sale and distribution of tinted or colored enlarge- 
ments or tinted or colored miniatures of photographs or snapshots, and 
frames therefor. Respondents cause, and at all times mentioned herein 
have caused, said products, when sold, to be transported from the State 
of Illinois to the purchasers thereof located in various other States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of said business respondents have 
and are now engaged in direct and substantial competition with various 
corporations, partnerships and individuals likewise engaged in the sale and 
distribution in commerce between and among the various States of the 
United States and in the District of Columbia, of tinted or colored enlarge- 
ments and tinted or colored miniatures of photographs or snapshots and 
frames therefor, with corporations, partnerships and individuals engaged 
in the sale and distribution of genuine original oil paintings, miniatures 
and water-color paintings in commerce between and among various States 
of the United States and in the District of Columbia. 

Par. 3. Respondents, during the three years or more last past, have en- 
tered into and carried out various understandings, agreements, combina- 
tions and conspiracies with each other and with divers other persons, 
whose names are to the Commission unknown, to sell tinted or colored 
enlargements and tinted or colored miniatures of photographs or snap- 
shots, and frames therefor, to the purchasing public through the use of 
false, misleading and deceptive acts, methods and practices. 
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Par. 4. In the course and conduct of said enterprise, said respondent, 
‘Frank F. Woelfel, an individual, trading as Woelfel Studio, is engaged in | 
the business of producing and distributing colored or tinted enlargements 
and miniatures of photographs and snapshots, and the sale of frames 
therefor, and in the sale and distribution thereof he directs and controls the | 
policies, affairs and activities of the Woelfel Studio and exercises a substan- 
tial measure of direction and control over the organization, management, | 
policies, operation and financing of the remaining respondents herein in 
carrying out the unfair methods of competition and unfair and deceptive 
acts and practices herein alleged. : 

Associated with said respondent, Woelfel, are various operators, associ- 
ates or representatives who, through the medium of various and sundry 
trade names, offer for sale, sell and distribute said respondent’s products 
to the consuming public. Respondent representatives and respondent 
sales agents are such operators, associates or representatives of said re- 
spondent. The respondent representatives employ numerous persons in 
various capacities, such as ‘crew managers,” “road managers,’”’ ‘‘proof- 
passers,” ‘delivery men” and salesmen or sales agents, who contact the 
purchasing public in the sale, distribution and delivery of the products 
produced by the respondent, Woelfel, and sold and distributed by the 
respondent, Woelfel, and the respondent representatives. Respondent 
sales agents are connected with respondent, Woelfel, and the respondent 
representatives in selling and delivering capacity in connection with the 
sale and distribution of said respondent, Woelfel’s products. 

Par. 5. Pursuant to said understandings, agreements, combinations 
and conspiracies and in furtherance thereof, each and every one of said 
respondents, acting in concert and cooperation with each other and with 
divers other persons whose names are to the Commission unknown, have 
engaged in various unfair and deceptive acts and practices in commerce 
and various unfair methods of competition in commerce, of which the fol- 
lowing are typical: 

1. In buying respondents’ products, purchasers and prospective pur- 
chasers believe that they are contracting or dealing with duly constituted 
representatives or sales agents of existing studios or art companies whose 
names appear on the various contract forms, order blanks, or identification 
certificates produced by said representatives or sales agents. 

In truth and in fact, the names of such studios or art companies are 
wholly fictitious in that there are no such studios or art companies in ex- 
istence, but to the contrary these are merely trade names used by the vari- 
ous respondent representatives engaged in the sale of products produced 
and distributed by Woelfel Studio. These various contract forms, order 
blanks and identification certificates give the telephone number, street 
and cable address of Woelfel Studio as their own. Respondent representa- 
tives and respondent sales agents do not in any way operate art companies, 
art associations or studios, nor do they in any manner engage in the busi- 
ness of making, enlarging or the tinting of photographs. The Woelfel 
Studio’s products are sold by such agents, representatives and canvassers 
operating under various fictitious names, thereby misleading the public as 
to the real name of the manufacturer of the product. Respondent repre- 
sentatives and respondent’s sales agents are furnished with identification 
certificates and credentials which are signed by one of the fictitious studios 
or art companies. These are exhibited by respondent representatives and 
respondent sales agents when interviewing various prospective purchasers. 
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Equipment, including catalogs, order blanks, daily report forms, re- 
ceipts, and, in many instances, sample cases enclosing samples of respond- 
ent’s products, is furnished by respondent, Woelfel, to said respondent 
representatives and respondent sales agents. Respondent, Woelfel, in 
many instances, causes orders or contracts for his products, to be entered 
on printed forms provided by him for that purpose. These order blanks 
are contracts containing respondent, Woelfel’s address and a fictitious 
name or trade name of the respondent representative through whom the . 
order is secured. Occasionally said contracts and forms are printed with a 
blank left in which to insert such fictitious trade names. When an order 
is secured, said order blanks or contracts are signed by the respondent 
representative or respondent sales agent securing the order as “‘ representa- 
tive,” “advertising representative,” “agent,” or some similar capacity on 
a line provided therefor. 

Among and typical of the form or order blank or contract and the form 
of certificate used by the respondents under the trade names mentioned 
herein, and under various other trade names to the Commission unknown, 


are the following: 


(Form of order blank or contract) 


MODERNISTIC 


Art Co. 
No. 12850 Cable Addres& 
806 W. Washington Blvd. “WOLSTU” 
Chicago, IIl., U.S.A. 
by, Brett Mone Boer leak ie tee cote Tne Xcite eee OX dy NB) 
: Post Office State Date 
delivered 


You will p!ease make for the undersigned, from the Photograph ........ 
to your representative this day, ........ , finely finished Painting ........ and de- 
liver the same to me on or about the........ diy; OLeh.., bree ee aan , 19. ., the paint- 
Teese Gear te to’ cost me $..0 2.6... Amount paid your representative $........ ; 
leaving a balance of $........ , which I agree to pay at the time of delivery. THE 
ABOVE PRICE DOES NOT INCLUDE FRAMES OR GLASS COUNTER- 
MANDS NOT ACCEPTED. 

This order is given you upon the further consideration that your company will deliver 
the paintings so ordered in suitable frames, which the undersigned is entitled to accept 
upon payment of a reasonable price, if the frames are satisfactory. In the event the 
undersigned does not accept the frames and pay for same, they are to be delivered 


forthwith to your company’s deliveryman. 


RAGIN? bye aie eo itemied Gable creer eetic Harae i 
ustomer 


Representative 


Form A. 
A PHOTOGRAPH IS A TREASURE DEAR—HAVE “YOURS” TAKEN 


ONCE A YEAR. 
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(Form of Certificate) 


CONTINENTAL ARTS ASSOCIATION 
806 W. WASHINGTON BLVD. CHICAGO, ILLINOIS. 


EXQUISITONE PORTRAITURE 


This Certificate 
entitled Nios esi & cate cee ke tae on ents te ena ear er oar to one of our 
Hand Finished Exquisitone Portraits in Water Colors 10 X 15 inches in size as a con- 
ditional combination offer for the purpose of extending our business. 
The only requirement is that you purchase the frame for this portrait from us. 
Basic outlines or the foundation of this portrait will be shown by our representative 
shortly. He will have with him a finished Exquisitone Portrait and catalogue of ap- 
propriate frames. At the time of your selection about one-half of the amount 
will be required as deposit, enabling you to pay the balance on delivery of the 
frame and portrait. 


CONTINENTAL ARTS ASSOCIATION 


Character Portraiture of Personal Distinction 


The foregoing business arrangement is used by the respondents for the 
purpose of evading liability to purchasers for various false and misleading 
statements and representations which are made in the sale of respondent, 
Woelfel’s products, and to give prestige to the various trade names used 
by respondent representatives and respondent sales agents. The so-called 
‘Oil paintings,” “hand painted portraits,” “‘Exquisitone portraitures,”’ 
‘oil paintings on silk,” “‘enlarged colored photographs,” or ‘‘miniatures”’ 
produced, sold and distributed by respondents are not portraits, miniatures 
or paintings finished or produced by hand in oil colors in any sense of the 
word, but, to the contrary, are merely cheap, quickly made, enlarged 
photographic reproductions costing in the neighborhood of $1.25 each, 
which are tinted, or colored, by the use of pastel or crayon, water color or 
other powdered pigments soluble in water, sprayed upon the enlarged 
photographic reproduction in solution largely through the use of a 
mechanical air brush and compressed air. 

2. Respondents exhibit to purchasers and prospective purchasers sam- 
ples of attractive colored and finished specimens of the purported type 
of work to be done. Prospective purchasers are told that they may obtain 
similar ‘‘paintings,” ‘oil paintings,” “miniatures,” or “portraits” from 
respondents at a “reduced price,” “advertising price,” ‘special intro- 
cust on price,” for the “cost of production,” or in some cases, “absolutely 
ree. 

In truth and in fact, the so-called portraits or tinted photographie 
reproductions produced, sold and distributed by respondents are different 
from and greatly inferior in quality, workmanship and appearance to the 
samples exhibited by respondents when obtaining orders for such products. 
In truth and in fact, such products are not sold or delivered at ‘reduced 
price,” “advertising price,” “special introductory price,” for the “cost of 
production” or “absolutely free” but, to the contrary, the price at which 
respondents offer and sell unframed tinted photographic reproductions is 
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in excess of and above the regular and customary price for which said 
products usually and customarily sell in the ordinary course of business. 

3. Said respondents, in some instances, induce the customer to lend 
them a photograph or kodak snapshot of the party or parties whose por- 
trait is to be “‘hand painted” and represent that such photograph is to be 
used as a model or guide by the artist who is to “paint” the “portrait” 
or that an artist will make a ‘‘sketch”’ therefrom and that said photograph 
or kodak snapshot will be returned to the purchaser with the completed 
work. In other instances, respondents represent that they maintain an 
“art association,’ ‘art studio” or similar institution, in which highly 
skilled artists copy the photographs or snapshots by hand in oil colors so - 
as to furnish the customer with a hand painted portrait or hand painted 
miniature in oil paints, whichever is desired. Respondents further repre- 
sent to the prospective purchaser that the so-called ‘“portrait”’ or ‘oil 
painting”’ will be finished in oil paints by hand on a durable background, 
such as linen or silk. 

In truth and in fact, respondents are not now conducting, and never 
have conducted, an art association, an art studio or similar institution, and 
such institutions are not now, and have not been during the times men- 
tioned herein, owned or operated by the respondents herein. On the con- 
trary, the business conducted by the respondents in the production, dis- 
tribution and sale of said portraits and. frames is and has been nothing 
more, in fact, than a commercial business enterprise, ‘selling to the pur- 
chasing public for profit cheap colored or tinted photographic enlargements 
or miniatures, and frames therefor. The use by respondents of the terms 
“art association,” ‘‘art studio” and other terms of similar import and 
meaning misleads and deceives the purchasing public as to the character 
of the business actually conducted by the respondents, and has caused the 
purchasing public to confuse respondents’ business with various organiza- 
tions of similar name or designation which conduct an “art association,” 
“art studio” or ‘art company,’”’ and which are properly designated as 
~ such. 

In truth and in fact, the products produced by respondents are not por- 
traits or oil paintings as such terms are understood, finished in oil by hand 
on linen, silk, or other similar fabric, but, to the contrary, are made with 
water colors, as hereinabove described, on a type of photographic print 
paper containing no linen or silk materials but so finished that the surface 
has the appearance of cloth. 

4. Respondents represent to purchasers that certain frames offered for 
sale are gold-plated and that said frames contain very high quality, un- 
breakable imported glass fronts. 

In truth and in fact, said frames are not gold plates but are made of wood 
colored with a yellow-like substance having the appearance of gold, and 
the glass fronts used in said frames are of domestic origin. 

5. When an order is secured, the delivery of the finished product is made 
at a subsequent date by a respondent representative ora respondent sales 
agent, generally known to the trade as a “follow-up” or delivery man, 
or some individual associated with respondents other than the respondent 
or associate who secured the original order. The person making the deliv- 
ery is represented by the respondents to be a “‘field artist” or “instructing 
artist.’’? The picture is presented to the purchaser in a frame of unusual 
type of octagonal, convex shape, regardless of whether or not a frame has 
been previously ordered. Such frame and picture are of a type and shape 
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that if purchaser does not buy a frame from respondents he will find great 
difficulty in obtaining a frame to fit the picture from any other source. In 
the event the purchaser objects to the quality, design or high price of the 
frame or does not desire to purchase the frame, although in most instances, 
he has been previously advised that there is no obligation to buy a frame, 
he is for the first time informed that a frame for the product may not be 
purchased from any source other than through the respondents; that the 
portrait will not hold its colors or be of any value unless it is framed; and 
that the customer has agreed to “protect”? and ‘‘exhibit”’ the portrait 
and consequently under such agreement is obligated to buy aframe. The 
respondents, in many instances, refuse to deliver the completed picture, 
regardless of whether or not it has been paid for in full, or even to return 
the original photograph loaned by the customer until a frame is ordered or 
a claimed balance due is paid in full. 

In truth and in fact, the sales agent represented by respondents to be a 
“field artist”’ or “instructing artist’”’ is not an artist in the sense that such 
term is ordinarily understood by the consuming public. On the contrary, 
said so-called “‘artist’”’ is nothing more than a delivery man or frame sales- 
man or follow-up man operating for and on behalf of respondents. Pur- 
chasers are not advised, and there is no such understanding or agreement 
in connection with said contracts, that photographs or snapshots loaned or 
submitted by purchasers are to be retained by respondents until payment 
of any sum alleged by respondents to be due them. On the contrary, pur- 
chasers are advised by respondents that photographs lent to respondents 
will be returned by respondents at the time the finished product is sub- 
mitted, regardless of whether or not such product or a frame therefor, is 
purchased. Respondents conceal and have concealed from the purchasers 
at the time the so-called “portrait” is ordered the fact that the finished 
product will be cut in an unusual octagonal shape, and will be delivered in 
a frame of unusual octagonal, convex form and shape; and that it will be 
impossible for the purckasers thereafter to obtain a frame to fit said por- 
trait from any source except from or through respondents at prices fixed by 
respondents. ; 

6. The said respondents in other instances further represent to pro- 
spective customers that their “company” is putting on an advertising 
campaign to get it established in the customer’s community; respondents’ 
method of advertising is to induce the customers’ to “take a chance” by 
drawing from a number of envelopes containing slips of paper, one of which 
is a so-called “lucky coupon” or “lucky certificate.”” Respondents further 
represent that the customer who draws the so-called “lucky coupon” or 
“lucky certificate” is to receive a $25.00 hand painted oil portrait for only 
$6.95. (At various times similar offers are made at different prices.) The 
said envelopes containing said slips are so manipulated by respondents 
that each prospective customer invariably draws a “lucky coupon”’ or 
“certificate,” of which the following is typical: 
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ROYAL ART STUDIOS 
No. 1568 


lor the purpose of advertising and extending our business the original holder of this 


RED SEAL CERTIFICATE 
(SEAL) 
Is entitled to 


receive our new opalescent painting under the special privileges outlined by our 
representative. 


issued tor... <<. DOP Tv ae cers ees ee eres alee Royal Art Studios. 


Various other types of certificates not specifically set out herein are used 
by respondent representatives and respondent sales agents in carrying out 
the said so-called drawing contest scheme, and the representations and 
ae methods used in furthering the scheme sometimes vary with different 
sales. 

The holders of said “Red Seal Certificates” or other so-called “lucky 
coupons”’ are led by the false statements and representations of respond- 
ents, and by the “fake” drawings in which the holders were “lucky,” to 
believe that said coupon or certificate places the holder at a distinct advan- 
tage in purchasing a painting or portrait, and such holders are thereby in- 
duced to enter into contracts for the purchase of a so-called ‘‘ painting” or 
“‘portrait.”” In truth and in fact, said coupon or certificate gives the 
holder thereof no advantage in price whatsoever, for practically all pur- 
chasers are permitted to secure a ‘lucky coupon”’ or “certificate,” and all 
purchasers may purchase said “‘paintings”’ or ‘‘portraits”’ at the price used 
by respondents in making a so-called “special introductory offer.’? In 
truth and in fact, this procedure which is known to the trade as the “‘draw”’ 
is merely a sales scheme used to gain entry into prospective customers’ 
homes and to secure from them a photograph or snapshot, and thus more 
easily facilitate the sale of a picture and frame. 

7. At a later date, when the ‘‘follow-up” man or frame salesman ap- 
pears with the finished picture framed as aforesaid, various representa- 
tions are used to induce the customer to execute a promissory note for the 
balance due made payable to the fictitious trade name under which the 
particular respondent operates. Said note is “transferred” by respondent 
representative or sales agent to Woelfel Studio, which organization credits 
the amount of the sale to the account of the respondent under whose trade 
name or organization the sale is made. Respondent, Woelfel, then ‘“‘trans- 
fers” the note to States Finance Company with the statement, ‘endorsed 
- without recourse”? appearing thereon. In case of controversy with the 
purchaser of any picture or frame, where such purchaser has given a note 
for the unpaid balance due on such picture or frame, the respondent to 
whom such note was given makes it a practice of avoiding any further 
responsibility in connection with the contract by referring the purchaser to 
States Finance Company and thus creating the impression in the mind of 
the purchaser that by reason of the fact that the purchaser has given a 
note now owned by States Finance Company, the respondent has been 
removed from the situation and is no longer involved in any contractual 
relationship with the purchaser. In this connection, the following and 
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other statements of similar import are used by States Finance Company 
in connection with such transactions: 


We explained in a previous letter * * * that we are strictly a finance company 
and have nothing whatever to do with the transactions of any other organization. When 
you signed a note in the amount of $.... you received certain merchandise and on the 
strength of your signature we paid for that merchandise at the time we procured the 
note. The entire obligation is now directly to us and we must look to you for entire 
settlement. 

The above obligation has been turned over to us by (here is used trade name of 
respondent representative making sale). All payments must be made to States Finance 
Company. 


In connection with these and similar representations respondent, Woel- 
fel, trading as States Finance Company, advises the purchaser that the 
“company” has bought the note of the purchaser or customer, has paid a 
consideration therefor, is an innocent purchaser thereof and looks to the 
customer for the payment of the note. 

In truth and in fact, States Finance Company and Woelfel Studio, while 
represented to be different business entities, are and have been one and the 
same, each being owned, managed, operated and controlled out of the 
same building in Chicago, by respondent, Woelfel. Respondent, Woelfel, 
trading as States Finance Company does not buy the notes in question by 
discount or otherwise and has not paid Woelfel Studio any consideration 
therefor since the respondent, Woelfel, is one and the same person, trading 
under both trade names Woelfel Studio and States Finance Company. 
The purchaser of a picture or frame who gives a note for an unpaid bal- 
ance upon discovery of the inferior quality of the “‘ painting” and the frame 
thus is led to believe that he is unable to deal with the respondent with 
whom he contracted, but must deal with an innocent purchaser for value 
who is in no wise responsible for the representations made, or a breach of 
the original contract. Accordingly, purchasers have no opportunity of 
objecting to the quality of the merchandise delivered and are subjected to 
harassment and pressure through threats of various kinds. 

In further connection with the operation of his business plan as the same 
relates to the collection of money alleged to be due for pictures and frames, 
respondent, Woelfel, through his collection agency, States Finance Com- 
pany, resorts to various methods of frightening, intimidating and harass- 
ing purchasers in the further payment of money alleged to be due for pic- 
tures and frames. In this connection respondent, Woelfel, trading as 
States Finance Company, makes a practice of writing offensive letters to 
purchasers of pictures or frames. The letters are issued in serial form, a 
particular form ornumberin the series being used to cover a givensituation, 
the failure to pay the note being treated, at first, as an oversight. The 
following among other statements, were, and are, being made in letters 


written by States Finance Company to purchasers of pictures from the 
respondents: 


* we will be reluctantly obliged to turn the matter over to a collection bureau 


This may cause you considerable embarrassment, as well as extra expense, 
* * 


In many instances purchasers are harassed, frightened and intimidated 


into paying amounts of money to the respondents for which said purchasers 
are not legally obligated. 
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The aforesaid false and misleading statements, representations, acts, 
practices and methods used by the respondents in connection with the 
conduct of their business enterprise, as aforesaid, are not all inclusive, but 
are merely illustrative of the character and type of statements, representa- 
tions, acts, practices and methods used by respondents to mislead and de- 
ceive members of the purchasing public, and to induce the purchase of 
their said products. 

Par. 6. A crayon is a pencil-shaped piece of colored clay, chalk or char- 
coal used for drawing upon paper. A crayon drawing is the act or art of 
drawing with crayons. A drawing is a representation produced by the art 
of drawing; a work of art produced by pen, pencil or crayon. The pastel, 
in art, is a colored crayon made of pigments ground with chalk and com- 
pounded with water into a sort of paste. A drawing made with a colored 
chalk or crayon is called a pastel, as is also the art of drawing with colored 
crayons. 

A painting is a likeness, image, or scene depicted with paints without 
the aid of photography. A water color is a painting with pigments for 
which water, and not oil, is used as a solvent. A portrait, in its ordinarily 
accepted meaning, is a picture of a person drawn from life, especially a 
picture or representation of a face; a likeness, particularly in oil. An oil 
painting is a painting done by hand with brushes in plastic oil colors on 
canvas, linen or other material, without the aid of photography. 

Par. 7. Inthe course and conduct of their business, respondents’ selling 
and distributing methods are directed primarily to accomplish the sale 
of a picture frame at an exorbitant price, and respondents’ various activi- 
ties and representations in securing contracts for portraits are used to 
enable respondents to contact the purchaser for an opportunity to sell 
picture frames of cheap and inferior quality at prices which are far in ex- 
cess of the prices at which frames of similar quality usually and customar- 
ily sell for in the ordinary course of business. 

Par. 8. Each of said respondents herein, has acted and does act, in con- 
cert and cooperation with one or more of the other respondents herein in 
doing and performing the acts and practices herein alleged and in further- 
ance of said understandings, agreements, combinations and conspiracies. 

Par. 9. The use by the respondents of the aforesaid acts, practices and 
methods in connection with the offering for sale and sale of said products 
in commerce, as aforesaid, has had, and now has, the tendency and capac- 
ity to, and does, mislead and deceive the purchasing public concerning 
the quality and value of respondents’ products and the nature of the busi- 
ness conducted by respondents, and has led, and does lead, purchasers 
erroneously and mistakenly to believe that the representations and impli- 
cations so made and used by respondents are true, and causes a substantial 
number of the purchasing public to purchase said products under the mis- 
taken and erroneous belief that they are securing high grade, quality por- 
traits, paintings, oil paintings or miniatures and picture frames of excep- 
tional value. 

The use by respondents of the aforesaid acts, practices and methods has 
the tendency and capacity to, and does, unfairly divert trade to respond- 
ents from their competitors engaged in the sale and distribution of genuine 
original oil paintings, and tinted or colored enlargements or miniatures of 
photographs and snapshots in commerce among and between the various 
States of the United States and in the District of Columbia, who truth- 
fully represent their said products. As a consequence thereof, substantial 


98 FEDERAL TRADE COMMISSION DECISIONS 


Findings ANH rs CG. 


injury has been done, and is now being done by respondents to competi- 
tors in said commerce. 
Par. 10. The aforesaid acts and practices of respondents, as herein 
alleged, including said understandings, agreements, combinations and 
conspiracies, and the things done thereunder and pursuant thereto and in 
furtherance thereof, are all to the prejudice and injury of the public and 
of respondents’ competitors, and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, FinpINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on December 2, 1941, issued its complaint in 
this proceeding, and on March 10, 1942, issued its amended complaint, 
charging the respondents named in the caption hereof with the use of un- 
fair methods of competition in commerce in violation of the provisions of 
said act. After certain respondents filed their answer in this proceeding, a 
stipulation was entered into whereby it was stipulated and agreed that a 
statement of facts signed and executed by these respondents through their 
counsel and by Richard P. Whiteley, Assistant Chief Counsel for the Fed- 
eral Trade Commission, subject to the approval of the Commission, might 
be taken as the facts in this proceeding and in lieu of testimony in support 
of the charges stated in the complaint or in opposition thereto, and that 
the Commission might proceed upon said statement of facts to make its 
report, stating its findings as to the facts and its conclusion based thereon 
and enter its order disposing of the proceeding as to the respondents exe- 
cuting said stipulation without the presentation of argument or the filing 
of briefs, counsel for said respondents expressly waiving the filing of report 
upon the evidence by the trial examiner. Certain respondents answered 
admitting some of the allegations of fact set forth in the amended com- 
plaint, and other of the respondents filed admission answers. The re- 
spondents filing partial or full admission answers waived hearings, the 
filing of the trial examiner’s report upon the evidence, and all intervening 
procedure. Thereafter, this proceeding regularly came on for final hear- 
ing before the Commission on said amended complaint, answers thereto, 
and said stipulation as to the facts, said stipulation having been approved, 
accepted, and filed; and the Commission, having duly considered the same 
and being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. (a) Respondent, Frank F. Woelfel, is an individual, 
trading as Woelfel Studio and having his principal office and place of 
business at 806 West Washington Boulevard, Chicago, Ill. Said respond- 
ent, trading as Woelfel Stadio, is now, and for several years last past has 
been, engaged in the production, sale, and distribution, among other 
things, of colored enlargements or miniatures of photographs and snap- 
shots and the sale of frames for such pictures. 

(6) Respondent, Fred E. Willis, an individual, is a brother-in-law of 
respondent, Woelfel, and for more than three years last past bas been em- 
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ployed by respondent, Woelfel, as office manager, bookkeeper, and ac- 
countant for the Woelfel Studio, handles its funds, has charge of the office 
employees, and conducts various other office, business, and financial af- 
fairs of said studio. He has conducted, and now conducts, the operations 
of a collection agency known as States Finance Company. All of these 
activities of respondent, Willis, are carried on from the offices of Woelfel 
Studio at 806 West Washington Boulevard, Chicago, IIL. 

(c) The respondents described in this subparagraph (hereinafter fre- 
quently referred to as ‘‘operators”) are engaged, directly and through 
their respective employees, in the sale and distribution to members of the 
consuming public of products of the Woelfel Studio purchased from the 
said Woelfel. Except as otherwise stated in this subparagraph, each of 
these operators uses the offices of respondent, Woelfel, as the address for 
and designation of the location of the business carried on by him under a 
trade name, or otherwise, in the products of the Woelfel Studio. 

(c-1) Respondent, C. W. Short, is an individual, trading and doing 
business as Modernistic Art Company. 

(c-2) Respondent, R. D. Minyard, is an individual, who formerly 
traded as Central Art Company and now trades as Modern Art Company. 

(c-3) Respondent, Ray Pietz, is an individual, who formerly traded as 
National Arts Association and now trades as National Art Distributor. 

(c-4) Respondent, O. D. Redd, is an individual, who formerly traded as 
Central Art Company and now trades as Modern Art Company. 

(c-5) Respondent, Frank H. Munger, is an individual, who has traded 
under various names, including his own. : 

(c-6) Respondent, Clayton G. Brown, is an individual who formerly 
used the offices of respondent Woelfel as the address for and designation of 
the location of his business but who now trades as Clayton G. Brown Art 
Service, with his office and principal place of business at 296 Broad Street, 
Salamanca, New York. 

(d) The respondents described in this subparagraph are, or have been 
for a number of years last past, employees of operators and have aided, 
assisted, and cooperated with such operators in selling and distributing 
Woelfel Studio products to members of the consuming public. Various of 
these respondents have served in different capacities, such as ‘‘crew man- 
agers,” “road managers,” ‘‘proof passers,” ‘‘delivery men,” ‘salesmen,’ 
and ‘‘sales agents.” These respondents (hereinafter frequently referred to 
as “sales agents”) have used, or now use, the Woelfel Studio, 806 West 
Washington Boulevard, Chicago, IIl., as the address for and designation 
of the location of the business represented by them. These respondents 
are E. B. Cook; L. E. Cox; E. W. Hunsucker; 8. B. Hunsucker; J. E. 
Liles; Bertie Mae Long; Jewel Long; W. B. Lovings; J. L. Maciborski, 
who also uses the name J. L. McLean and who is referred to in the com- 
plaint by both names; Kathryn Maciborski; M. E. Slusser, who is referred 
to in the complaint as R. E. Murphey and who uses that name; Paul F. 
Nelson; Gladys E. Powell; Leslie E. Powell; Al C. Sachs; Belle Short; 
Mrs. C. W. Short; E. D. Short; and H. B. Short. 

(ce) As to the other respondents named in the complaint, because of fail- 
ure to secure service upon them or for other reasons appearing in the 
record affecting their inclusion in this proceeding, the following respond- 
ents are not hereafter referred to in these findings: R. E. Hardy, H. L. Fel- 
lers, F. E. Findlay, L. R. Grim, Orville A. Hime, William R. Klaus, Alfred 
F McCants, C. 8. Orr, J. H. Robinson, Arthur G. Russell, Otto F. 
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Schneider, A. M. Thompson, Hal Thompson, R. Ware, C. Belgard, Bob 
Bergin, B. F. Cobb, Mrs. E. B. Cook, J. P. Conrad, Leo Crowder, Eee 
Dindinger, C. G. Frye, J. Alene Frye, James F. Gautney, J. L. Gilmore, 
George E. Grabow, Mary Granata, Troy Gravette, H. Guteman, G. B. 
Harshbarger, C. E. Heard, F. H. Herd, M. Hollingsworth, Rufus Hudson, 
Ellen Lanning, Morris A. Lee, Jennell Long, W. B. Lorkup, George Mc- 
Cullough, Delmer McLaughlin, Mrs. Delmer McLaughlin, Dorothy Not- 
zen, Frank Parker, Bill Reed, ¥. Y. Robinson, Mrs. J. H. Robinson, J. C. 
Rosser, R. T. Sherrod, Reba Stone, W. G. Wagner, George Westphal, 
Harold Wolcott, Alonzo Williams, and R. M. Ziebell. 

Par. 2. In the course and conduct of their business in the sale and dis- 
tribution of the products of the Woelfel Studio, respondents herein (except 
as otherwise specifically stated) have caused such products, when sold, to 
be transported from the State of Illinois to purchasers thereof located in 
various other States of the United States and in the District of Columbia, 
and have maintained a course of trade in said products in commerce be- 
tween and among the various States of the United States and in the Dis- 
trict of Columbia. Respondent, Fred EK. Willis, in his capacity as an 
employee of respondent, Woelfel, has aided, assisted, and cooperated in 
maintaining and carrying on a course of trade in commerce in the products 
of the Woelfel Studio; and in his conduct of the debt collection business 
designated as States Finance Company, more particularly hereinafter 
described, has maintained a current of trade in commerce among and 
between various States of the United States. 

Par. 3. The several respondents herein have been, and are now, engaged 
in direct and substantial competition with various corporations, partner- 
ships, and individuals engaged in the sale and distribution in commerce 
between and among the various States of the United States and the Dis- 
trict of Columbia of tinted or colored enlargements or miniatures of photo- 
graphs or snapshots, genuine oil paintings and miniatures, water color 
paintings, and frames for such pictures. 

Par. 4. (a) In carrying out the plan and practice for the sale of the 
products of respondent, Woelfel, various operators have adopted and em- 
ployed trade names such as United Art Company, Atlas Portrait Com- 
pany, Modernistic Art Company, Windsor Studio, Superior Artists Asso- 
ciation, Royal Art Studio, Real Art Portrait Company, Windsor Portrait 
Service, American Art Association, Modern Art Company, Central Art 
Company, and National Art Association. With the consent and active 
assistance of respondent Woelfel, operators have used the Chicago address 
of the Woelfel Studio as the address of the businesses conducted by them 
under the trade names used by them. Respondent, Woelfel, had the 
authority to, and did, receive and open mail addressed to the trade names 
used by respondent operators. Such of the complaints received in this 
correspondence as Woelfel could handle, he did handle by writing letters on 
behalf of respondent operators on their trade name stationery kept in his 
office, signing such correspondence with the particular trade name to 
which the complaint was addressed. Such of his correspondence as Woelfel 
could not handle, he forwarded to the operator to whom it was addressed. 
Respondent operators used various contract forms, order blanks, and 
credentials made up in the particular trade name used by them for con- 
tacting and dealing with members of the consuming public. Typical of 
the form of the order blank used by respondent. operators is the following: 
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MODERNISTIC 


Art Co. 
No. 12850 Cable Address 
806 W. Washington Blvd. “WOLSTU” 
Chicago, Ill., U.S. A. 
Pahoa 00 ean ovina AL OSes eget 
Post Office State Date 

You will please make for the undersigned, from the Photograph ...... delivered to 
your representative this day, ........ ; finely finished Painting ................. and 
deliver the same to me on or about the .... day of ........ , 19.., the painting ...... 
to cost me $......... Amount paid your representative $........ , leaving a balance 
Gv el ae ied , which I agree to pay at the time of delivery. 


THE ABOVE PRICE DOES NOT INCLUDE FRAMES OR GLASS COUNTER- 
MANDS NOT ACCEPTED. 


This order is given you upon the further consideration that your company will deliver 
the paintings so ordered in suitable frames, which the undersigned is entitled to accept 
upon payment of a reasonable price, if the frames are satisfactory.. In the event the 
undersigned does not accept the frames and pay for same, they are to be delivered forth- 
with to your company’s deliveryman. 


FVECRUVECUS Yi Prtar ls syskie nea mere Rept ge arp eo ae, toe Se 5 a Snr ooh aed oon te 
Representative Customer 


(6) As a result of the use by respondent operators and their respective 
sales agents of the aforesaid trade names with the business address of 
806 West Washington Boulevard, Chicago, Ill., purchasers and prospec- 
tive purchasers were led to believe that they were contracting or dealing 
with duly constituted representatives or sales agents of an actually exist- 
ing and operating art studio, art association, or art company the name and 
address of which appeared on documents employed by said operators and 
their sales agents. As a result of the belief so engendered, purchasers and 
prospective purchasers have confused the character of the business oper- 
ated by said operators and their sales agents with that of various organ- 
izations of similar name and designation but which, like Woelfel Studio, 
are actually conducting an art studio. The respondent operators have, 
through the use of such trade names and the business address furnished by 
respondent Woelfel, obtained prestige and standing with members of the 
purchasing public. As a further result of the plan followed in the sale of 
the products of Woelfel Studio, respondents, Frank F. Woelfel, Fred E. 
Willis, R. D. Minyard, Ray Pietz, O. D. Redd, Frank H. Munger, and 
Clayton G. Brown have been enabled to evade liability to purchasers for 
the statements, representations, and sales methods used by them and their 
sales agents in connection with the sale and distribution of the said 
products of Woelfel Studio. ] 

(c) In truth and in fact, none of respondent operators or their sales 
agents has actually owned, operated, or conducted, directly or indirectly, 
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any art studio, art institute, art company, or place of business where | 
colored enlargements or miniatures of photographs or snapshots are made 
at 806 West Washington Boulevard, Chicago, IIl., or at any other place, or 
has owned, operated, or controlled the photographic equipment and para- 
phernalia essential in producing such enlargements or miniatures, or has 
had in his employ or under his control or direction any persons skilled in 
producing the products offered for sale by them. Although the respective 
trade names and the Chicago address used by respondent operators indi- 
cate an existing business conducted by them, in truth and in fact the busi- 
ness operations conducted at Woelfel Studio, 806 West Washington Boule- 
vard, Chicago, Ill., are conducted solely by respondent, Woelfel, who pos- 
sesses the equipment and paraphernalia and employs the personnel neces- 
sary for making the products sold by him to respondent operators and by 
such operators and their sales agents to members of the consuming public. 

Par. 5. (a) The plan for selling and distributing products of the Woel- 
fel Studio includes the conduct of the operations of a collection agency 
known as States Finance Company by respondent, Fred E. Willis. The 
operators have made it a practice to have purchasers of pictures and 
frames sold by them execute notes for any balance due on such purchases. 
These notes are usually executed upon printed forms bearing the tradename 
of the operator and the address ‘‘806 West Washington Boulevard, Chi- 
cago, Illinois.”” Through understanding with respondent Woelfel, oper- 
ators have delivered of assigned and delivered such notes taken from their 
customers to States Finance Company and transmitted such notes from 
various other States to the States Finance Company in Chicago, IIl., for 
collection, and in pursuance of this plan, States Finance Company has fur- 
nished to operators printed envelopes for the use of their customers in 
remitting installment payments to States Finance Company. In in- 
stances where makers of the notes fail or refuse to pay or unduly delay 
payments on notes delivered by operators to the States Finance Company 
for collection, the States Finance Company addresses communications to 
such debtors seeking payment. For this purpose it uses a series of form 
letters which are mailed from Chicago, Ill., to debtors in other States. 
Various of these form letters contain statements such as: 


We cannot understand your failure to reply to our previous letters relative to your 
past due obligation. Your note was accepted in good faith, and we are sure that you 
have been unable to make payment because of conditions beyond your control. In any 
event we are entitled to our money or a prompt explanation as to why we have not 
received remittance. 


We explained in a previous letter * * * we are strictly a finance company and 
have nothing whatever to do with the transactions of any other organization. When 
you signed a note in the amount of ...... you received certain merchandise, and on 
the strength of your signature we paid for that merchandise at the time we procured 
the note. The entire obligation is now directly to us and we must look to you for entire 
settlement. * * * 


(b) Asa matter of fact, said notes are delivered to the States Finance 
Company with or without endorsement, and said company makes a charge 
for each note sent it for collection whether or not collection is successfully 
made. Operators with satisfactorily established credit maintain running 
accounts with respondent Woelfel. These accounts are credited with 
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amounts collected by States Finance Company on notes placed by them 
with States Finance Company for collection and their accounts are debited 
with the charges for Woelfel Studio products sold to them. No separate 
set of books is kept by States Finance Company, and respondent, Willis, 
keeps the operators’ accounts on books of the Woelfel Studio. All monies 
of Woelfel Studio and States Finance Company are deposited in the bank 
in the name of Woelfel Studio and any amounts due operators on account 
of the collection of notes or as a result of the aforesaid running accounts 
kept with them are paid by check of the Woelfel Studio. Although States 
Finance Company is operated from the offices of the Woelfel Studio, it uses 
the address “104 North Halstead Street, Chicago, Ilinois,’”’ but this ad- 
dress is in fact a side entrance .to the Woelfel Studio, the main entrance 
being 806 West Washington Boulevard, Chicago, III. 

(c) The use of representations by States Finance Company such as 
those set out above has the capacity and tendency to induce, and in fact 
has induced, makers of notes placed with the States Finance Company for 
collection to believe that said company is an innocent holder for value of 
the notes and that the maker must look to that company in connection 
with matters and questions relating to the products in the settlement for 
which the note was given. In truth and in fact the States Finance Com- 
pany has not paid any sum or given anything of value for the notes on 
which it seeks payment; said notes actually continue to be the property of 
the operator in whose favor they were originally executed; and in the event 
of failure to collect the notes they are ultimately returned to the operator 
who secured them and who stands any loss involved. The true function 
and purpose of the States Finance Company, was, and is, to aid and assist 
in the business operations conducted by the several respondents in the sale 
and distribution of products of the Woelfel Studio. 

Par. 6. (a) Respondent operators and the various sales agents em- 
ployed by them in different capacities such as ‘‘crew managers,”’ ‘road 
managers,” ‘“‘proof passers,” ‘delivery men,” ‘‘salesmen,’’ or “‘sales 
agents,” in making and seeking to make sales of Woelfel Studio products 
to members of the purchasing public, designate and describe the pictures 
being offered as ‘‘paintings” or “portrait paintings,” and in instances 
where an order is secured use a contract form for such order similar to the 
form heretofore set out in subparagraph (a) of paragraph 4 hereof. In the 
course of their dealings with members of the purchasing public, respondent 
operators and their sales agents have exhibited to purchasers and pro- 
spective purchasers purported samples of the type of work being offered 
and said pictures on occasion have been described by such respondents as 
‘“pyaintings” or “oil paintings” or “portrait paintings” or ‘paintings fin- 
ished in oil by hand,” and as being sold or delivered at a “reduced price”’ 
or an “advertising price,” as a ‘‘special introductory offer,” or at the ‘cost 
of production.’”’ On occasion, various respondent operators or sales agents, 
in obtaining orders for pictures, make the above representations in connec- 
tion with the use of a “draw” in the operation of which the customer is 
induced to take a ‘‘chance”’ by drawing from a number of envelopes con- 
taining slips of paper, one being a so-called “lucky coupon” or “lucky 
certificate.”’ It is represented that the purchaser who draws the so-called 
“Jueky coupon” or “lucky certificate” is entitled to receive a $25 or a $30 
hand-painted painting or hand-painted portrait for only $6.95 or some 
comparable sum (at various times such offers are made at varying prices). 
The said envelopes are so manipulated by respondent operators or their 
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sales agents that an acceptable customer invariably draws a “lucky cou- 
pon” or “lucky certificate.” oe 

(b) In truth and in fact the Woelfel Studio products exhibited to cus- 
tomers or prospective customers by respondent operators or their sales 
agents as samples or specimens are carefully selected products. In various 
instances, due to the acceptance from customers of photographs or snap- 
shots which are represented by operators or their sales agents as being suit- 
able but which are photographically inferior and fundamentally incapable 
of being used for producing good enlargements or miniatures, respondent 
Woelfel is unable to produce from such photographs or snapshots a finished 
product equal in appearance to the sample which has been displayed to 
the purchaser. A painting is understood by artists, photographers, and 
the general public as an original representation by a painter of a design, 
image, or object on a surface by means of paint, either pastel, water color, 
or oil, a freehand image painted directly on the surface without the inter- 
vention of any mechanical means such as a camera. A water color is a 
painting with pigments for which water and not oil is used as a solvent. 
The so-called paintings sold and distributed by respondents are not paint- 
ings and are not finished in oil by hand. Such pictures do not conform to 
the established belief of the public as to what constitutes a painting, nor 
do said pictures constitute paintings as understood by artists who paint 
pictures or by photographers who color photographs. The pictures sold 
by respondents are in fact colored photographs, enlargements or minia- 
tures, as the case may be, produced by making a photographic negative 
of the photograph furnished by the customer through the use of special 
photographic equipment. An enlargement, or a reduction in the case of a 
miniature, is then made from the negative on especially prepared paper 
which will take liquid color. The photographic enlargement or miniature 
thus made is then colored with the use of water color or other powdered 
pigments soluble in water sprayed upon the photographic reproduction 
through the use of an air brush operated by compressed air, and a portion 
of the colors is supplied through the use of a hand brush. The so-called 
“draw” is a deceptive scheme conceived for the sole purpose of inducing 
prospective purchasers to believe that if they draw so-called ‘lucky cou- 
pons”’ or “‘lucky certificates” they are thereby placed in a position of dis- 
tinct financial advantage in purchasing a “painting” or “‘portrait.”” Said 
coupon or certificate gives the holder thereof no advantage in price what- 
ever over any other purchaser. The pictures sold by operators or their 
sales agents, either by the use of the “draw” or otherwise, are not, and 
have not been, sold at any “reduced price”’ or “advertising price,” at any 
“special introductory offer,” or “at the cost of production.” Said pic- 
tures do not have, and have not had, any $25 or $30 sales price or value or - 
any sales price or value approximating such sums. On the contrary, the 
prices at which sales are made are the regular and customary prices at 
which such pictures are sold in the ordinary course of business. 

Par. 7. In various instances respondent operators and their sales agents 
make no reference or mention of the frame at the time a customer is being 
solicited to order a picture. When a sale is made, a second sales agent or 
“delivery man”’ calls upon the customer at a later date with the finished 
picture mounted, as a rule, in an expensive type of frame, and endeavors to 
sell the customer this frame for the picture. Pictures and frames produced 
by Woelfel Studio and thus offered by operators and their sales agents are 
generally hexagonal in shape, with a raised or convex surface. Various 
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customers have assumed at the outset that the frame would be included in 
the price quoted by the first sales agent. If the customer objects to or 
refuses to purchase the frame on account of its price, quality, or design, 
the customer on occasion is informed by the “delivery man” that a frame 
for the picture cannot be purchased from any source other than through 
his company, that the company he represents manufactures the only frame 
that will fit the picture, that the picture will not hold its color or be of any 
value unless it is framed. While frames such as those sold by respondents 
may be obtainable from frame manufacturers, such frames are not ordi- 
narily obtainable in photographic supply stores or other stores accessible 
to the consuming public; and in the event of the failure or refusal of a cus- 
tomer to purchase a frame, respondents do not make it a practice to inform 
the customer where a frame can be obtained. In the cases of respondents, 
Frank F. Woelfel, Fred E. Willis, R. D. Minyard, Ray Pietz, O. D. Redd, 
Frank Munger, and Clayton G. Brown, on occasions where a customer 
finally refuses to buy a frame from the second sales agent or ‘delivery 
man,’’ such sales agent in some instances has refused to deliver the com- 
pleted picture regardless of whether or not it has been paid for in full, and 
on occasion has refused to return the original photograph loaned by the 
customer until the frame is ordered. In these cases there has been no agree- 
ment or understanding to the effect that photographs or snapshots loaned 
or submitted by purchasers are to be retained by respondents until a frame 
is purchased or payment is made of any sum claimed to be due. On the 
contrary, purchasers are advised that photographs loaned or submitted by 
them will be returned at the time the finished picture is submitted. The 
practice of supplying pictures cut into unusual shape and fitted into frames 
of corresponding unusual shape and design for which suitable substitute 
frames are difficult to obtain in the event respondents’ frame is refused, 
and the practice of withholding delivery of a picture paid for in whole or in 
part or refusing the return of the photograph or snapshot supplied by the 
customer until a frame is purchased from respondents, are calculated to 
force the customer into buying something he did not originally intend to 
buy; namely, a frame, and these sales plans place in the hands of oper- 
ators and their sales agents a means to effectuate their purpose of thus 
selling a frame in addition to the picture already sold to the customer. 

Par. 8. The means and methods used by respondents, as aforesaid, con- 
stitute a well coordinated plan for selling and distributing Woelfel Studio 
products to the public, and the several respondents have participated and 
cooperated therein, as heretofore found, to induce and promote the dis- 
tribution of such products. 

Par. 9. The use by respondents of the aforesaid methods and false and 
misleading statements and representations has had, and now has, a tend- 
ency and capacity to, and does, mislead and deceive a substantial number 
of the purchasing public into an erroneous and mistaken belief concerning 
respondents’ business and an erroneous and mistaken belief that such 
statements, representations, and implications are true. As a result of the 
erroneous and mistaken belief so induced, a substantial portion of the 
public has purchased respondents’ said products, and as a consequence 
thereof trade has been diverted unfairly to respondents from their com- 
petitors who are likewise engaged in the sale and distribution of similar 
products in commerce among and between the various States of the United 
States and in the District of Columbia. 
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CONCLUSION 


The aforesaid acts and practices, as herein found, are all to the prejudice 
and injury of the public and of respondents’ competitors and constitute 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the amended complaint of the Commission, a stipulation as to the 
facts entered into between certain respondents herein and Richard P. 
Whiteley, Assistant Chief Counsel for the Commission, providing, among 
other things, that without further evidence or other intervening procedure 
the Commission may issue and serve upon said respondents its findings 
as to the facts and its conclusion based thereon and an order disposing of 
the proceeding, and the answers of certain other of respondents admitting 
various allegations of fact set forth in the amended complaint and waiving 
further hearings as to said facts and all intervening procedure, and the 
Commission having made its findings as to the facts and its conclusion 
that said respondents have violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That respondents, Frank F. Woelfel, Fred E. Willis, R. D. 
Minyard, Ray Pietz, O. D. Redd, Frank H. Munger, and Clayton G. 
Brown, individuals, their respective representatives, agents, and em- 
ployees, directly or through any corporate or other device, in connection 
with the offering for sale, sale, and distribution in commerce, as ‘‘com- 
merce” is defined in the Federal Trade Commission Act, of tinted or col- 
ored photographs, or enlargements or miniatures of photographs or snap- 
shots, and of frames therefor, do forthwith cease and desist from: 

1. Representing in any manner, directly or by implication, that colored 
or tinted photographs, photographic enlargements, or reductions are 
paintings. 

2. Using the terms “oil painting,”’ “portrait painting,” “hand painted,” 
or ‘‘hand painted portrait,” or the word ‘‘painting,” either alone or in 
conjunction with any other words or terms, to designate, describe, or refer 
to colored or tinted photographs, photographic enlargements or reduc- 
tions, or other pictures produced from a photographic base or impression. 

3. Using a “draw” or “draw contest” or so-called “lucky coupons” or 
“lucky certificates,” or any similar device, plan, or scheme, so as to repre- 
sent, indicate, or imply that any customer will obtain any substantial dis- 
count or reduction in the price of any picture or pictures. 

4. Representing, in connection with pictures being offered or sold in the 

regular course of business at the usual and customary prices therefor, that 
such pictures are being offered or sold at a reduced price as an advertising 
offer or introductory offer, or representing in any manner that a purchaser 
is receiving an advantage in price not available to all purchasers. 
_ 5. Representing that a picture to be made and delivered will be equal 
in quality and appearance to any sample displayed to the customer unless 
in fact the picture thereafter delivered is of the same quality design, and 
workmanship as said sample. 

6. Using trade names consisting of or including terms such as “Art 
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Studios,” “Art Institute,” “Art Association,” or any other fictitious name 
of similar import, unless the respondent using such name or names actu- 
ally owns, operates, conducts, or controls an organization or establishment 
of the character indicated and comprehended by the trade name so used. 

7. Misrepresenting or authorizing, permitting, or cooperating in the 
misrepresentation of the financial responsibility, prestige, or standing of 
- respondents, or any of them, or of the character or extent of such business, 
by falsely claiming to be connected with an operating established house or 
by deceptively using the business address of such established house as and 
for a business allegedly operated by respondents, or any of them, and from 
misrepresenting through the use of fictitious trade names and misleading 
State and post office addresses the place, character, and extent of the busi- 
ness actually conducted. 

8. Concealing from or failing to disclose to customers at the time pic- 
tures are ordered that the finished picture when delivered will be so shaped 
and designed that it can be used only in a specially designed, odd-style 
frame that cannot ordinarily be obtained in stores accessible to the con- 
suming public, and that it will be difficult or impossible to obtain a frame 
to fit the picture from any source other than respondents. 

9. Representing that States Finance Company, or any similar collection 
agency operated by or for respondents, is an innocent purchaser for value 
without. notice of notes for unpaid balances due on pictures or frames sold 
to the consuming public by respondents, or has in good faith discounted 
such notes or paid out any money or given anything of value in connection 
with the alleged purchase of such notes. 

10. Failing or refusing, in cases where pictures have been ordered, com- 
pleted, and paid for, to deliver to the customer the completed picture or 
return the photograph or snapshot previously loaned by the customer for 
use in producing the picture. 

It is further ordered, That respondents, C. W. Short, E. B. Cook, L. E. 
Cox, E. W. Hunsucker, 8. B. Hunsucker, J. E. Liles, Bertie Mae Long, 
Jewel Long, W. B. Lovings, J. L. Maciborski, also known as J. L. McLean, 
Kathryn Maciborski, M. E. Slusser, also known as R. E. Murphey, Paul F. 
Nelson, Gladys E. Powell, Leslie E. Powell, Al C. Sachs, Belle Short, Mrs. 
C. W. Short, E. D. Short, and H. B. Short, individuals, their respective 
representatives, agents, and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale, and distribu- 
tion in commerce, as “‘commerce”’ is defined in the F ederal Trade Com- 
mission Act, of tinted or colored photographs, photographic enlargements 
or miniatures of photographs or snapshots, and_of frames therefor, do 
forthwith cease and desist from the acts and practices forbidden in para- 
graphs numbered 1 to 9 inclusive, set out above. 

It is further ordered, That for reasons appearing in the findings as to the 
facts herein this proceeding be, and hereby is, closed as to respondents, 
R. E. Hardy, H. L. Fellers, F. HK. Findlay, L. R. Grin, Orville A. Hime, 
William R. Klaus, Alfred F. McCants, C. S. Orr, J. H. Robinson, Arthur 
G. Russell, Otto F. Schneider, A. M. Thompson, Hal Thompson, R. Ware, 
C. Belgard, Bob Bergin, B. F. Cobb, Mrs. E. B. Cook, J. P. Conrad, Leo 
Crowder, H. F. Dindinger, C. G. Frye, J. Alene Frye, James F. Gautney, 
J. L. Gilmore, George E. Grabow, Mary Granata, Troy Gravette, H. Gute- 
man, G. B. Harshbarger, C. E. Heard, F. H. Herd, M. Hollingsworth, 
Rufus Hudson, Ellen Lanning, Morris A. Lee, J ennell Long, W. B. Lorkup, 
George McCullough, Delmer McLaughlin, Mrs. Delmer McLaughlin | 
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Dorothy Notzen, Frank Parker, Bill Reed, F. Y. Robinson, Mrs. J. H. 
Robinson, J. C. Rosser, R. T. Sherrod, Reba Stone, W. G. Wagner, George 
Westphal, Harold Wolcott, Alonzo Williams, and R. M. Ziebell, without 
prejudice to the right of the Commission, should the facts so warrant, to 
reopen the same and resume trial thereof in accordance with its regular 
procedure. 

It ts further ordered, That respondents shall, within 60 days after the 
service upon them of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which they have com- 

- plied with this order. 
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Syllabus 


In THE MATTER or 


HAPPY HOSTESS CANDY COMPANY; INC., AND HARRY 
RACHLIN, PRESIDENT OF HAPPY HOSTESS CANDY 
COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4842. Complaint, Sept. 29, 1942—Decision, Feb. 8, 1945 


Where a corporation and an individual, its president and general manager, engaged in 
interstate sale and distribution of various kinds of candy, including its “‘ Vanity 
Fair,” ““Cow Boy Bunny,” and ‘Brazil Nut” assortments, which were so packed 
and assembled as to involve use of games of chance, gift enterprizes or lottery 
schemes when sold and distributed to the consuming public under such arrange- 
ments, as typical, that chance selection of certain numbers on a ten section, 550 
hole punch board secured the customer for the 2 cents paid, one half pound “ Pic- 
ture Package”’ box of candy, the last punch in each of the first 9 sections received 
a one-pound “‘ Picture Package,” and the last punch on the board received the two- 
pound “‘Framed Picture Package,’’ others receiving nothing for their money— 

Sold and distributed such assortments to jobbers and wholesalers, and thereby supplied 
to and placed in the hands of others the means of conducting a lottery in the sale 
of their products in accordance with aforesaid sales plans; contrary to an estab- 
lished public policy of the United States Government and in competition with 
others who did not use any sales method involving chance or contrary to publi¢ 
policy; 

With the result that many persons were attracted by said sales plan and the element 
of chance therein, and were thereby induced to buy and sell their candy in prefer- 
ence to that of said competitors, and with tendency and capacity thereby unfairly 
to divert trade in commerce from said competitors to them: 

Held, That such acts and practices were all to the prejudice and injury of the public 
and competitors, and constituted unfair methods of competition in commerce and 
unfair acts and practices therein. 


As respects the denial of the president of a corporation charged along with it with the 
use of lottery methods in sale and distribution of candy, of any individual respon- 
sibility for such corporate acts, and his assertion that as a member of its Board of 

‘ Directors, he opposed and voted against the use of such methods, but that the 
policy of the company was determined by the majority of the Board: Where it 
appeared that for some eleven years immediately preceding the organization of 
the corporation in question, he was the vice president of the B Candy Company of 
which he and his wife owned about 45 percent of the stock; that after the issuance 
of a complaint against said company by the Commission charging it with the use of 
lottery methods, but before the issuance of a cease and desist order, he and his wife 
sold their stock therein; that among the incorporators of the present corporation 
and officers thereof and members of its Board were two former salesmen of said 
B Candy Company who had a substantial following in the trade for punch board 
deals, and participated in the organization and operation of the instant company 
upon the understanding and condition that it would engage in the sale of punch- 
board deals; and that he and his wife owned more than half the stock; the Com- 
mission concluded that any objections to punchboard deals by said individual were 
pro forma only and that in fact he aided, cooperated with, and assisted said cor- 
porate concern in such acts and practices. 
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Complaint A0mEy has 


Before Mr. John W. Addison, trial examiner. 

Mr. J. W. Brookfield, Jr. for the Commission. 

Mr. Oscar Salenger, of Chicago, Ill., for Happy Hostess Candy Co., Ine. 
Mr. Solomon Azelrod, of Chicago, Ill., for Harry Rachlin. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that Happy Hostess Candy Company, 
Inc., a corporation, and Harry Rachlin, an individual, and President, of 
Happy Hostess Candy Company, Inc., hereinafter referred to as respond- 
ents, have violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the interest 
of the public, hereby issues its complairit stating its charges in that respect 
as follows: 

ParaGRAPH 1. Respondent, Happy Hostess Candy Company, Inc., is a 
corporation, organized and doing business under and by virtue of the laws 
of the State of Illinois with its office and principal place of business located 
at 615-17 South Peoria Street, Chicago, Il. 

Respondent, Harry Rachlin, is the president’and a director, of respond- 
ent, Happy Hostess Candy Company, Inc., and formulates, controls and 
directs its policies and practices. Respondent, Harry Rachlin, has his 
offices at the same address as that of the corporate respondent. Said re- 
spondents act together and in cooperation with each other in doing the acts 
and things hereinafter alleged: 

Respondents are now, and for more than six months last past, have been, 
engaged in the manufacture and in the sale and distribution of candy to 
wholesale dealers, jobbers and retail dealers located at points in the various 
States of the United States and in the District of Columbia. Respondents 
cause and have caused said candy when sold to be transported from their 
place of business in the city of Chicago, IIl., to purchasers thereof at their 
respective points of location in various States of the United States other 
than Illinois and in the District of Columbia. There is now and has been 
for more than six months last past a course of trade by respondents in such 
candy in commerce between and among the various States of the United 
States and in the District of Columbia. 

In the course and conduct of said business, respondents are and have 
been in competition with corporations and with partnerships and individ- 
uals engaged in the sale and distribution of candy in commerce between 
and among the various States of the United States and in the District of 
Columbia. . 

Par. 2. In the course and conduct of their business as described in 
paragraph | hereof, respondents sell and have sold to wholesale dealers, 
jobbers and retail dealers certain assortments of candy so packed and as- 
sembled as to involve the use of games of chance, gift enterprises or lottery 
schemes when sold and distributed to the consuming public. One of said 
assortments is hereinafter described for the purpose of showing the method 
used by respondents and is as follows: 

This assortment includes 32 boxes of candy and a punch board. 

Appearing on the face of the punch board is the following legend: 
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VANITY FAIR ASSORTMENT 


Numbers 
25-50-75-100-125-150-175-200-225 
250—-275-300-325-350-375-400-425 
450-475-500-525-550 Each Receive 4 Lb. 
Picture Package “ 


(Picture 
of Last Sale in Each of First 
Girl) 9 Sections Receives 
1 Lb. Picture Package 
2¢ 
Last Sale on Board Receives Per Sale 


2 Lb. Framed Picture Package. 


Said candy is distributed to the purchasing public in accordance with 
the foregoing legend in the following manner: Sales are 2¢ each and when a 
punch is made a number is disclosed. The numbers begin with 1 and con- 
tinue to the number of punches there are on said board but the numbers 
are not arranged in numerical sequence and said punches and numbers are 
arranged in ten sections. The board bears a statement informing pur- 
chasers and prospective purchasers that certain specified numbers entitle 
the purchaser thereof to receive a box of candy and the last sale in each of 
the first nine sections completely sold entitles the purchaser to receive a 
larger box of candy and the last punch on the board entitles the purchaser 
to receive a 2 pound box of candy. A customer who does not qualify by 
obtaining one of the specified numbers or the last punch in a section or the 
last punch on the board receives nothing for his money. The boxes of 
candy are worth more than 2¢ each and the purchaser who obtains a num- 
ber calling for one of the boxes of candy receives the same for 2¢. The 
numbers are effectively concealed from purchasers and prospective pur- 
chasers until a punch or selection has been made and the particular punch 
separated from the board. The candy is thus distributed to purchasers 
of punches from the board wholly by chance. 

The respondents furnish and have furnished various punch board and 
candy assortments for use in the sale and distribution of their candy by 
means of a game of chance, gift enterprise or lottery scheme. Such punch 
board and candy assortments are similar to the one herein described and 
vary only in detail. 

Par. 3. Retail dealers who purchase respondents’ candy, directly or in- 
directly, expose and sell the same to the purchasing public in accordance 
with the sales plan aforesaid. Respondents thus supply to and place in the 
hands of others the means of conducting lotteries in the sale of their prod- 
ucts in accordance with the sales plan hereinabove set forth. The use by 
respondents of said sales plan or method in the sale of their candy and the 
sales of said candy by and through the use thereof and by the aid of said 
sales plan or method is a practice of a sort which is contrary to an estab- 
lished public policy of the Government of the United States. 

Par. 4. The sale of candy to the purchasing public by the method or 
plan hereinabove set forth involves a game of chance or the sale of a chance 
to procure candy at prices much less than the normal retail price thereof. 
Many persons, firms and corporations who sell and distribute candy in 
competition with respondents, as above alleged, do not use any method or 
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methods involving a game of chance or the sale of a chance to win some- 
thing by chance, or any other method contrary to public policy. Many 
persons are attracted by said sales plan or method employed by respond- 
ents in the sale and distribution of their candy and in the element of chance 
involved therein and are thereby induced to buy and sell respondents’ 
candy in preference to the candy of said competitors who do not use the 
same or equivalent methods. The use of said method by respondents be- 
cause of said game of chance has a tendency and capacity to unfairly di- 
vert trade in commerce between and among the various States of the 
United States and in the District of Columbia to respondents from their 
said competitors who do not use the same or equivalent methods. 

Par. 5. The aforesaid acts and practices of respondents, as herein al- 
leged, are all to the prejudice and injury of the public and of respondents’ 
competitors and constitute unfair methods of competition in commerce and 
unfair acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on September 29, 1942, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair methods 
of competition in commerce and unfair acts and practices in commerce in 
violation of the provisions of said act. After the issuance of said complaint 
and the filing of respondents’ answers thereto, testimony and other evi- 
dence in support of and in opposition to the allegations of said complaint 
were introduced before an examiner of the Commission theretofore duly 
designated by it, and said testimony and other evidence were duly re- 
corded and filed in the office of the Commission. Thereafter, this proceed- 
ing regularly came on for final hearing before the Commission on the com- 
plaint, the answers thereto, testimony and other evidence, report of the 
trial examiner and exceptions thereto, briefs in support of and in opposi- 
tion to the complaint, and oral arguments of counsel; and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes-this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaarapH 1. (a) Respondent, Happy Hostess Candy Company, 
Inc., is a corporation, organized and existing under the laws of the State 
of Ilinois, with its office and principal place of business at 615-17 South 
Peoria Street, Chicago, Ill. It is now, and since its organization in No- 
vember 1941 has been, engaged in the sale and distribution of various 
kinds of candy. 

(b) Respondent, Harry Rachlin, an individual, is president and general 
manager of Happy Hostess Candy Company, Inc., with his office and prin- 
cipal place of business at 615-17 South Peoria Street, Chicago, Ill. The 
other officers of said company are Fred W. Findeisen, vice president; Nor- 
man Brown, second vice president; Robert Rachlin (a brother of respond- 
ent, Harry Rachlin), treasurer; and Oscar Salenger, secretary. 

Par. 2. In the course and conduct of the aforesaid business the respond- 
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ents cause their said candy, when sold to jobbers and wholesale dealers, to 

be transported from their place of business in Chicago, IIl., to said pur- 

chasers at their respective points of location in States other than the State 

of Illinois, and maintain, and have maintained, a course of trade in said 

ay. in commerce between and among various States of the United 
tates. 

Par. 3. Respondent, Harry Rachlin, has denied any individual respon- 
sibility for the acts charged in the complaint herein and asserted that in his 
capacity as a member of the board of directors he opposed and voted 
against the use of lottery methods in the sale and distribution of candy, 
but the policy of the company in using such methods was determined by 
the majority of the board of directors, which board consists of the afore- 
said officers of the corporation. For some 11 years immediately preceding 
the organization of the Happy Hostess Candy Company, Inc., respondent, 
Harry Rachlin, was the vice president of the Boulevard Candy Company 
and he and his wife owned about 45 percent of the stock in that company. 
After the issuance of a complaint against the Boulevard Candy Company 
by this Commission charging it with the use of lottery methods in the sale 
and distribution of candy, but before the issuance of an order to cease and 
desist from the use of such methods, Rachlin and his wife sold their stock 
in said company. Among the incorporators of the Happy Hostess Candy 
Company, Inc., were Fred W. Findeisen and Norman Brown, formerly 
employees of the Boulevard Candy Company and now vice president and 
second vice president, respectively, of the corporate respondent herein. 
Findeisen and Brown were active in the sales department of the Boule- 
vard Candy Company and each has a substantial following in the trade 
for punchboard deals (assortments of candy accompanied by a lottery de- 
vice for use in distributing said candy to the public). In the case of Findei- 
sen this following was said to amount to about $150,000 in sales. The 
participation of Findeisen and Brown in the organization and operaticn 
of the Happy Hostess Candy Company, Inc., was upon the understanding 
and condition that the new company would engage in the sale of punch- 
board deals. At the time of the first hearings in this proceeding, Harry 
Rachlin owned 10 percent of the stock of the corporate respondent; his 
brother, Robert Rachlin, owned 15 percent; the secretary of the company, 
Oscar Salenger, owned 10 percent; and Mrs. Harry Rachlin owned the 
remainder. Some months later, at the time of the last hearing in this 
proceeding, the secretary of the company testified that there had been 
some changes in the stock ownership and respondent, Harry Rachlin, then 
owned 15 percent of the stock and his wife 423 percent. Mrs. Rachlin has 
not been actively connected with the management of the company and her 
stockholdings therein are said to constitute merely an investment. Upon 
the basis of the record in this case the Commission concludes that any ob- 
jections to punchboard deals by respondent, Harry Rachlin, were pro 
forma only and that in fact said respondent aided, cooperated with, and 
assisted the corporate respondent in the various acts and practices herein 
found. . : 

Par. 4. (a) In the course and conduct of the aforesaid business, the re- 
spondents sell and distribute assortments of candy so packed and assem- 
bled as to involve the use of games of chance, gift enterprises, or lottery 
schemes when said candy is sold and distributed to the consuming public. 
For the purpose of illustrating said assortments, respondents’ “Vanity 
Fair Assortment”’ is described herein. This assortment includes 32 boxes 
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of candy (22 4-pound boxes, 9 1-pound boxes, and 1 2-pound box), and a 
punchboard. On the face of the punchboard is the following legend: 


VANITY FAIR ASSORTMENT 
NUMBERS 


25-50-75-100-125—150—175-200-225 

250-275-300-825-350-375—400-425 

450-475-500—-525-550 Each Receive 
4lb. PICTURE PACKAGE 


Last Sale in Each of First 
9 Sections Receives 2 F 
1 lb. PICTURE PACKAGE 
Per Sale 


LAST SALE ON BOARD RECEIVES 
2lb. FRAMED PICTURE PACKAGE 


The candy in said assortment was intended to be, and frequently was, 
distributed to the purchasing public in accordance with the legend on the 
punchboard. Sales are 2¢ each, and when a punch is made a number is dis- 
closed. The numbers concealed in the punches of said board begin with 
one and continue to the number of punches there are on the board, but the 
numbers are not arranged in numerical sequence. The punches and num- 
bers are arranged in 10 sections on the board. The legend on the board 
informs purchasers and prospective purchasers that certain specified num- 
bers entitle the purchaser thereof to receive a 3-pound box of candy, that 
the last punch in each of the first 9 sections completely sold entitles the 
purchaser to receive a 1-pound box of candy, and that the last punch on 
the board entitles the purchaser to receive a 2-pound box of candy. A cus- 
tomer who does not qualify by purchasing one of the specified numbers, the 
last punch in a section, or the last punch on the board, receives nothing 
for his money. The boxes of candy are worth more than 2¢ each, and the 
purchaser who obtains a number calling for one of the boxes of candy 
receives the candy for 2¢. The numbers are effectively concealed from 
purchasers and prospective purchasers until a punch has been made, and 
the candy is thus distributed to purchasers of the punches wholly by 
chance. 

(b) Respondents have sold and distributed various other candy assort- 
ments and punchboards, including a ‘‘Cowboy Bunny Assortment’’ and 
a ‘Brazil Nut Assortment,” all of which are similar to the assortment 
above described and vary from it only in detail. Said assortments and 
punchboards were intended for use in the sale and distribution of said 
candy by means of a game of chance, gift enterprise, or lottery scheme. 

Par. 5. The aforesaid assortments and sales plans, and others similar 
thereto, are used in the sale of candy to the purchasing public in accord- 
ance with the sales plans furnished by respondents. Respondents thus 
supply to and place in the hands of others a means of conducting a lottery 
in the sale of their products. The use by respondents of such sales plans 
in the sale of their candy, and the sales of such candy by and through the 
use thereof and with the aid of such sales plans, is a practice of a sort which 
is contrary to an established public policy of the Government of the 
United States. 


HAPPY HOSTESS CANDY CO., INC., ET AL. 115 
109 Order 


Par. 6. There are persons, firms, and corporations who sell and dis- 
tribute candy in competition with respondents and who do not use any 
method involving a game of chance or the sale of a chance to win some- 
thing by chance, or any other method contrary to public policy. Many 
persons are attracted by said sales plan or method employed by respond- 
ents in the sale and distribution of their candy and the element of chance 
therein, and are thereby induced to buy and sell respondents’ candy in 
preference to the candy of said competitors who do not use the same or 
equivalent methods. The use of such plans and methods by respondents, 
because of the element of chance contained therein, has the tendency and 
capacity unfairly to divert trade in commerce between and among the 
various States of the United States to respondents from their said com- 
petitors who do not use the same or equivalent methods. 


CONCLUSION 


The aforesaid acts and practices of respondents are all to the prejudice 
and injury of the public and of respondents’ competitors and constitute 
unfair methods of competition in commerce and unfair acts and practices 
in commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answers of respondents, testi- 
mony and other evidence taken before an examiner of the Commission 
theretofore duly designated by it, report of the trial examiner and excep- 
tions thereto, briefs filed herein, and the oral arguments of counsel, and 
the Commission having made its findings as to the facts and its conclusion 
that said respondents have violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That respondent, Happy Hostess Candy Company, ‘Inc., 
its officers, representatives, agents and employees, and respondent, Harry 
Rachlin, an individual, his representatives, agents, and employees, di- 
rectly or through any corporate or other device, in connection with the 
offering for sale, sale, and distribution of candy or other merchandise in 
commerce, as ‘‘commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: . 

1. Selling or distributing candy or other merchandise so packed and 
assembled that sales of said candy or other merchandise to the public are 
to be made or, due to the manner in which such candy or other merchan- 
dise is packed and assembled at the time it is sold by respondents, may be 
made by means of a game of chance, gift enterprise, or lottery scheme. 

2. Supplying to or placing in the hands of others punchboards, push or 
pull cards, or other lottery devices, either with assortments of candy or 
other merchandise or separately, which said punchboards, push or pull 
cards, or other lottery devices are to be used, or may be used, in selling or 
distributing said candy or other merchandise to the public. 

3. Selling or otherwise Geposne i any tae by means of a 

hance, gift enterprise, or lottery scheme. _ 
oat is ‘nee Dae, That respondents shall. within 60 days after the 
service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they have 


complied with this order. 


116 FEDERAL TRADE COMMISSION DECISIONS 
Syllabus 40 F. T. C. 


In tHe MatTrer oF 


MAYO BROTHERS VITAMINS, INC., TRADING IN ITS OWN 
NAME AND IN THE NAME OF MAYO BROS., AND IRBY L. 
MAYO, ORAN FRANK F. MAYO, AND PAUL T. MURRY, 
INDIVIDUALLY AND AS OFFICERS OF SAID CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5044. Complaint, Sept. 10, 1943—Decision, Feb. 9, 1945 


Where a corporation and its three officers, engaged in the interstate sale and distribu- 
tion of their ‘‘Mayo Bros. Vitamin B Complex,” ‘‘Mayo Bros. Vitamin B,;”’ and 
“Mayo Bros. Family Formula”; through advertisements in newspapers and other 
periodicals, circulars, leaflets, pamphlets and other printed material, and by radio 

- broadcasts, directly and by implication— ; 

(a) Falsely represented that human health and well-being require vitamins in addition 
to the supply ordinarily obtained in a well-balanced diet; 

(b) Represented that sickness, lackadaisical, run-down and nervous conditions, mental 
and physical sluggishness, lack of energy, fatigue, lack of coordination, and lessened 
physical capacity are usually due to a deficiency of B Complex vitamins, and that 
the use of their preparations would effectively overcome such conditions, bring 
about-immediate and quick restoration of energy and health, and result in calmer 
and steadier nerves, better coordination, greater physical capacity, new strength, 
and higher mental efficiency; 

The facts being that conditions above referred to are not ordinarily due to a deficiency 
of B Complex vitamins; while some may be due to a deficiency of Vitamin By, 
which cases their preparations might have a tendency to overcome, any beneficial 
results would arise only after continuous and long usage; their preparations con- 
tained insufficient quantities of B Complex vitamins other than B; to exercise any 
beneficial effect on conditions involving deficiency of such other vitamins; and any 
relief afforded in any condition by the use of their preparations would not be im- 
mediate or quick; 

(c) Falsely represented that the use of said preparations would eliminate the ill effects 
of hurried eating, intense work, and hard play, and would insure health and vi- 
tality; 

(d) Represented falsely that physicians consider molasses as a potent source of food 
minerals, and that two tablespoonfuls of the preparation “‘Mayo Bros. Family 
Formula” supplied the daily requirements of iron, manganese, and iodine; 

(e) Represented through use of words ‘‘ Mayo Brothers” in their corporate name and 
“Mayo Bros.” in the trade names of their products, and such statements—not- 
withstanding disclaimer of being connected with any other organization—as 
“x #* * scientific research and careful study was carried on for months before 
this High Potency B. Complex was ready to be offered to the public and worthy 
of bearing the name and trade-mark of Mayo Bros. * * *” “No need to tell 
you that a line of vitamins bearing this name—means more business and more: 
profits for you...” “A Great NAME, A Great PRODUCT, a Great SALES 
PLAN, Announcing MAYO BROS. FAMILY FORMULA,” that they were con- 
nected with the well-known and highly regarded Mayo Clinic of Rochester, Min- 
nesota, commonly referred to as Mayo Brothers, or that the aforesaid individual 
officers were members of the family of brothers who founded the clinic, or that 
their said preparations were produced or sponsored by the clinic; 


. 
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When in fact neither they nor their said business was associated or connected with the 
Mayo Clinic, the said individuals were not members of the family of the two 
brothers who founded it, and their preparations were not produced or sponsored 
by the Mayo Clinic; 

With capacity and tendency to mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous belief that such representations were true, and by 
reason of such beliefs to purchase their said preparations: 

Held, That such acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public, and constituted unfair and deceptive acts and 
practices in commerce. 


Mr. R. P. Bellinger for the Commission. 
Mr. Sylvan Y. Allen, of Los Angeles, Calif., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that Mayo Brothers Vitamins, Inc., a 
corporation, trading in its own name and in the name of Mayo Bros., and 
Irby L. Mayo, Oran Frank F. Mayo, and Paul T. Murry, individually, and 
as officers of said corporation, hereinafter referred to as respondents, have 
violated the provisions of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as follows: 

PaRaGRAPH 1. Respondent, Mayo Brothers Vitamins, Inc., is a cor- 
poration, organized, existing and doing business under and by virtue of 
the laws of the State of California, trading in its own name and in the name 
of Mayo Bros., with its principal place of business at Room 526, Los An- 
geles Stock Exchange Building, 639 South Spring Street in Los Angeles, 
Calif. Respondents, Irby L. Mayo, Oran Frank F. Mayo and Paul T. 
Murry, are president, vice president and secretary-treasurer, respectively, 
of the corporate respondent, with the same post office address as that of 
said corporate respondent. Said individual respondents have at all times 
mentioned herein, dominated and controlled the acts and practices of the 
corporate respondent. For several years last past the respondents have 
been engaged in the sale and distribution of certain preparations desig- 
nated as Mayo Bros. Vitamin B. Complex, Mayo Bros. Vitamin Bi, and 
Mayo Bros. Family Formula. 

Par. 2. In the course and conduct of their aforesaid business, the re- 
spondents have disseminated, and have caused their dissemination of, 
false advertisements concerning their said products by the United States 
mails and by various other means in commerce, as commerce is defined in 
the Federal Trade Commission Act, and respondents have also dissemi- 
nated, and have caused the dissemination of, false advertisements concern- 
ing their said products by various means, for the purpose of inducing and 
which are likely to induce, directly or indirectly, the purchase of their said 
products in commerce, as “commerce”’ is defined in the Federal Trade 

ission Act. 
edie and typical of, the false, misleading and deceptive statements 
and representations contained in said false advertisements, disseminated 
and caused to be disseminated, as hereinabove set forth, by the United 
States mails, by advertisements inserted in newspapers and other peri- 
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odicals and by means of circulars, leaflets, pamphlets and other printed 
material and by radio broadcasts, are the following: 
' sien 

No matter what your diet, how rich in food energy, you and the great majority of our 
people use up food vitamins faster than the body can be supplied by means of the food 
we eat. Hence concentrated vitamins, pure vitamins that act quickly to restore en- 
_ ergy, are necessary to your health and well being. * * * B Complex is truly the 
miracle worker among vitamins. F wex4 

Buy a supply today and take them today, so that tomorrow you may feel better and 
do better * * * Of all the vitamins, B Complex has been found to be ‘of greatest 
value for immediate energy, calmer nerves, better coordination, a greater physical ca- 
pacity. * * * it will give most people an immediate physical pickup. * * * 
you discover new strength and higher mental efficiency. 

* * * JTnsure the victory for health * * * B Complex for its immediate 
health results * * * 

If you are sick-lackadaisical, run down, nervous, sluggish mentally and physically, 
you may have a Vitamin B Complex deficiency * * * 

If today’s job leaves you easily fatigued, if the strain of events make you unduly nerv- 
ous, if on the whole, you are not enjoying FULL, buoyant good health, DON’T 
OVERLOOK the possibility of a B Complex deficiency * * * because you people © 
need steady nerves, robust health, energy to ‘‘Keep ’Em Flying” * * *.. for en- 
ergy, health, vitality * * *. t 

* * * we eat hurriedly, we work tensely, we play hard. All this is a severe drain 
onournerves * * *, 


MAYO BROS. FAMILY FORMULA 


AS A BASE, the nutritionally established value of Molasses—Physicians recognize 
molasses as a potent source of food minerals. * * * Now you can have in two tea- 
spoonfuls of a pleasant tasting tonic the complete known daily vitamin requirements of 
* * * Tron, Manganese and Jodine. 

Par. 3. Through the use of the statements and representations herein 
above set forth, and others similar thereto not specifically set out herein? 
respondents have represented, directly and by implication, that human 
health and well being require vitamins in addition to the supply ordinarily 
obtained in a well balanced diet; that sickness, lackadaisical, run-down 
and nervous conditions, mental and physical sluggishness, lack: of energy 
fatigue, lack of coordination, and a lessened physical capacity are usually 
due to a deficiency of B Complex Vitamins; that the use of respondents’ 
preparations will effectively overcome such conditions, bring about imme- 
diate and quick restoration of energy and health, resulting in calmer and 
steadier nerves, better coordination, greater physical capacity, new 
strength and higher mental efficiency; that the use of said products will 
eliminate the ill effects of hurried eating, intense work and hard play and 
will insure health and vitality; that physicians consider molasses as a 
potent source of food minerals and that two tablespoonfuls of the prepara- 
tion Mayo Brothers Family Formula supplies the daily requirements of 
iron, manganese and iodine. 

Par. 4. The aforesaid statements and representations are false, mis- 
leading and deceptive. In truth and in fact, human health and well being 
do not ordinarily require vitamins in addition to the supply thereof ob- 
tained in a well balanced diet. Sickness, lackadaisical, run-down and 
nervous conditions, mental and physical sluggishness, lack of: energy, 
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fatigue, lack of coordination and lessened physical capacity are not ordi- 
narily or usually associated with or due to a deficiency of B Complex 
Vitamins. Some of said conditions may be due to a deficiency of Vitamin 
B;. In such cases, respondents’ products might have a tendency to over- 
come such conditions, but any beneficial results would arise only after con- 
tinuous and long usage. In conditions where there is a deficiency of B 
Complex vitamins, other than Vitamin Bi, there are insufficient quantities . 
of these vitamins in respondents’ preparations to exercise any significant 
beneficial effect. Any relief afforded in any condition by the use of re- 
spondents’ products will not be immediate or quick. Their use will not 
eliminate the ill effects of hurried eating, intense work or hard playing and 
will not insure health and vitality. Physicians do not consider molasses as 
a potent source of food minerals since the amount of minerals provided in 
the quantity of molasses ordinarily consumed is insignificant. Two 
tablespoonfuls of respondents’ preparation Family Formula Supportive 
Vitamin provides only a small fraction of the daily requirements of iron, 
manganese and iodine. 

Par. 5. The respondents have also disseminated false and misleading 
advertising in promoting the sale of their products in the manner and by 
the means aforesaid by and through the use of the corporate name ‘‘ Mayo 
Brothers Vitamins, Inc.,”’ their trade name “‘ Mayo Bros.” and the name 
‘Mayo Bros.” as a trade name for their various products, alone, and in 
connection with advertising matter of which the following is typical: 


We planned for years, while the public waited patiently—now they are here. MAYO 
BROTHERS VITAMINS * * * 

* _* -* scientific research and careful study was carried on for months before this 
High Potency B. Complex was ready to be offered to the public and worthy of bearing 
the name and trade-mark of Mayo Bros. * * *. 

* -* * Mayo Brothers share with medical authorities and the United States Goy- 
ernment the opinion that vitamins are food in concentrated, vital, energy form. 

Get started on Mayo Brothers Vitamins Family Formula * * * Mayo Brothers 
latest scientific achievement, Vitamin Family Formula is now available to the public 
* * * you will rely on Mayo Brothers name and trade-mark for vitamins * * *. 

No need to tell you that a line of vitamins bearing this name . . . means more business 
and more profits for you... 

Here is a brand name that has REAL QUALITY APPEAL. 


A Great NAME 
A Great PRODUCT 
A Great SALES PLAN 


Announcing 
MAYO BROS. FAMILY FORMULA. 


Par. 6. Through the use of such statements and representations as set 
out in paragraph 5 hereof, and others similar thereto not specifically set 
out herein, and through and by means of the said use of the name “Mayo 
Bros.” respondents represent, directly and by implication, that they are 
or their said business is associated with or connected with the well-known 
and highly regarded Mayo Clinic of Rochester, Minn., Commonly referred 
to throughout the United States as Mayo Bros., or that the individual 
respondents are members of the family of the internationally known 
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brothers who founded the said Clinic or that respondent’s said prepara- 
tions are produced or sponsored by the said Clinic. 

Par. 7. Intruth and in fact, neither respondents nor their said business 
is associated or connected with the Mayo Clinic; the individual respond- 
ents are not-members of the family of the two brothers who founded the 
Mayo Clinic and, if related to them at all, such kinship is too remote to be 
recognized, and respondents’ preparations are not produced or sponsored 
by the Mayo Clinic. 

Par. 8. The use by respondents of the aforesaid false, deceptive and 
misleading statements and representations disseminated as aforesaid, with 
respect to their said preparations, together with the use as aforesaid of 
the name Mayo Bros. in connection with the advertising and sale of said 
preparations has had the capacity and tendency to and did mislead and 
deceive a substantial portion of the purchasing public into the erroneous 
and mistaken beliefs that such false statements and representations were 
true and that some association or connection existed between respondents 
and the Mayo Bros. Clinic of Rochester, Minn., and because of such erro- 
neous and mistaken beliefs to purchase substantial quantities of respond- 
ents’ said preparations. 

Par. 9. The aforesaid acts and practices of respondents, as herein al- 
leged, are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on September 10, 1943, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions of 
said act. After the respondents filed their answer in this proceeding, a 
stipulation was entered into whereby it was stipulated and agreed that a 
statement of facts signed and executed by counsel for the respondents and 
Richard P. Whiteley, Assistant Chief Counsel for the Federal Trade Com- 
mission, subject to the approval of the Commission, may be taken as the 
facts in this proceeding and in lieu of testimony in support of or in oppo- 
sition to the charges stated in the complaint and that the Commission may 
proceed upon said statement of facts to make its report, stating its findings 
as to the facts and its conclusion based thereon and enter its order dispos- 
ing of the proceeding without the presentation of argument or the filing of 
briefs. Thereafter, this proceeding regularly came on for final hearing - 
before the Commission on said complaint, answer, and stipulation, said 
stipulation having been approved, accepted, and filed; and the Commis- 
sion, having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGRAPH 1. Respondent, Mayo Brothers Vitamins, Inc., was issued 
a corporate charter by the State of California about October 30, 1941. 
From that date until some time in August 1942 the said corporate respond- 
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ent operated its business and traded in its own name and in the name of 
Mayo Bros., having its principal place of business in Room 526, Los 
Angeles Stock Exchange Building, 639 South Spring Street, Los Angeles, 
Calif. Respondents, Irby L. Mayo, Oran Frank F. Mayo, and Paul T. 
Murry were, and are, the only officers of the said corporate respondent 
and have, or had, the same address. The said individual respondents, 
during all of said period, dominated and controlled the acts and practices 
of the said corporate respondent and with the corporate respondent were 
engaged in the sale and distribution of certain preparations designated as 
Mayo Bros. Vitamin B Complex, Mayo Bros. Vitamin B,, and Mayo Bros. 
Family Formula. The said corporate respondent did not file with the 
State of California its annual report for the year 1942, and has not paid the 
required State franchise tax for the year 1943. By virtue thereof, in ac- 
cordance with the laws of California, its corporate charter has been auto- 
matically suspended, but may be reinstated at any time upon submission 
of a proper report as aforesaid and payment of the said tax, with accrued 
interest and penalties; and the said corporation has not been technically 
dissolved. 

Par. 2. In the course and conduct of their aforesaid business, by vari- 
ous means in commerce, as ‘‘commerce.”’ is defined in the Federal Trade 
Commission Act, the respondents disseminated, and caused the dissem- 
ination of, false advertisements concerning their said preparations for the 
purpose of inducing, and which were likely to induce, directly or indi- 
rectly, the purchase of their said preparations in commerce as aforesaid. 
Among and typical of the false, misleading, and deceptive statements and 
representations contained in said false advertisements, disseminated and 
caused to be disseminated as hereinabove set forth by insertions in news- 
papers and other periodicals, by means of circulars, leaflets, pamphlets, 
and other printed material, and by radio broadcasts, are the following: 


No matter what your diet, how rich in food energy, you and the great majority of our 
people use up food vitamins faster than the body can be supplied by means of the food 
weeat. Hence concentrated vitamins, pure vitamins that act quickly to restore energy, 
are necessary to your health and well being. * * * B Complex is truly the miracle 
worker among vitamins. 

Buy a supply today and take them today, so that tomorrow you may feel better and 
do better * * *. Of all the vitamins, B Complex has been found to be of greatest 
value for immediate energy, calmer nerves, better coordination, a greater physical 
capacity. * * * it will give most people an immediate physical pickup * * * 
you discover new strength and higher mental efficiency. 

* * * Insure the victory for health * * * B Complex for its immediate 
health results * * *. 

If you are sick—lackadaisical, run down, nervous, sluggish mentally and physically, 
you may have a Vitamin B Complex deficiency * * *. 

If today’s job leaves you easily fatigued, if the strain of events make you unduly nerv- 
ous, if on the whole, you are not enjoying FULL, buoyant good health, DON’T 
OVERLOOK the possibility of a B Complex deficiency * * * because you people 
need steady nerves, robust health, energy to ‘‘Keep ’Em Flying” * * * for en- 
ergy, health, vitality * * *. 


ki pre bE ke RE ox 


* * * weeat hurriedly, we work tensely, we play hard. All this is a severe drain 
on our nerves * * *, 
Sepak yy tae? Gok sak. 3k 
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MAYO BROS. FAMILY FORMULA 


AS A BASE, the nutritionally established value of Molasses—Physicians recognize 
molasses as a potent source of food minerals. * * * Now you can have in two tea- 
spoonfuls of a pleasant tasting tonic the complete known daily vitamin requirements 
of * * * Tron, Manganese and Iodine. 


Par. 3. Through the use of the statements and representations herein- 
above set forth, and others similar thereto not specifically set out herein 
respondents have represented, directly and by implication, that human 
health and well-being require vitamins in addition to the supply ordinarily 
obtained in a well-balanced diet; that sickness, lackadaisical conditions, 
run-down and nervous conditions, mental and physical sluggishness, lack 
of energy, fatigue, lack of coordination, and a lessened physical capac- 
ity are usually due to a deficiency of B Complex vitamins; that the use 
of respondents’ preparations will effectively overcome such conditions, 
bring about immediate and quick restoration of energy and health, and 
result in calmer and steadier nerves, better coordination, greater physical 
capacity, new strength, and higher mental efficiency; that the use of said 
preparations will eliminate the ill effects of hurried eating, intense work, 
and hard play, and will insure health and vitality; that physicians con- 
sider molasses as a potent source of food minerals and that two table- 
spoonfuls of the preparation Mayo Bros. Family Formula supplies the 
daily requirements of iron, manganese and iodine. 

Par. 4. The aforesaid statements and representations are false, mis- 
‘leading, and deceptive. In truth and in fact, human health and well-being 
~ do not ordinarily require vitamins in addition to the supply thereof ob- 
tained in a well-balanced diet. Sickness, lackadaisical conditions, run- 
down and nervous conditions, mental and physical sluggishness, lack’ of 
energy, fatigue, lack of coordination, and lessened physical capacity are 
not ordinarily or usually associated with or due to a deficiency of B Com- 

plex vitamins. Some of said conditions may be due to a deficiency“ of 
Vitamin B;. In such cases, respondents’ preparations might have a tend- 
ency to overcome such conditions, but any beneficial results would arise 
only after continuous and long usage. In conditions where there is a defi- 
ciency of B Complex vitamins other than Vitamin Bi, there are insufficient 
quantities of these vitamins in respondents’ preparations to exercise ‘any 
significant beneficial effect. Any relief afforded in any condition by the 
‘use of respondents’ preparations will not be immediate or quick. Their 
use will not eliminate the ill effects of hurried eating, intense work, or hard 
playing, and will not insure health and vitality. Physicians do not con- 
sider molasses as a potent source of food minerals, since the amount of 
minerals provided in the quantity of molasses ordinarily consumed is 
insignificant. Two tablespoonfuls of respondents’ preparation Family 
Formula Supportive Vitamin provides only a small fraction of the daily 
requirements of iron, manganese, and iodine. 

Par. 5. The respondents have also disseminated false and misleading 
advertisements in promoting the sale of their preparations in the manner 
-and by the means aforesaid by and through the use, alone and in eonnec- 
tion with advertising matter, of the corporate name ‘“‘ Mayo Brothers Vita- 
mins, Inc.,” their trade name ‘‘ Mayo Bros.,” and the name “‘ Mayo Bros.”’ 
as a trade name for their various preparations. Typical of these advertise- 
ments are the following: 
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We planned for years, while the public waited patiently —now they are here. MAYO 
BROTHERS VITAMINS * * * 


* * * KF * 


* * * scientific research and careful study was carried on for months before this 
High Potency B Complex was ready to be offered to the public and worthy of bearing 
the name and trade-mark of Mayo Bros. * * * 


* * * * * * 


* * * Mayo Brothers share with medical authorities and the United States 
Government the opinion that vitamins are food in concentrated, vital, energy form. 


* * * * * * 


Get started on Mayo Brothers Vitamins Family Formula * * * Mayo Brothers 
latest scientific achievement, Vitamin Family Formula is now available to the public 
* *. *- you will rely on Mayo Brothers name and trade-mark for vitamins * * * 


* #* * * * * 


No need to tell you that a line of vitamins bearing this name . . . means more busi- 


ness and more profits for you... 
Here is a brand name that has REAL QUALITY APPEAL. 


Pc Samar ieee aeare 


A Great NAME 
A Great PRODUCT 
A Great SALES PLAN 


Announcing 
MAYO BROS. FAMILY FORMULA 


Par. 6. In connection with the use of some of the advertising represen- 
tations quoted in paragraph 5 hereof, the respondents have stated that 
they were not connected with any other organization; nevertheless, 
through the use of such statements and representations as set out in para- 
graph 5 above, and others similar thereto not specifically set out herein, 
and through and by means of the said use of the name Mayo Bros., 
respondents represented, directly and by implication, that they were, or 
their said business was, associated with or connected with the well-known 
and highly regarded Mayo Clinic of Rochester, Minn., commonly referred 
to throughout the United States as Mayo Brothers, or that the individual 
respondents are members of the family of the internationally known broth- 
ers who founded the said clinic, or that respondents’ said preparations 
were produced or sponsored by the said clinic. 

Par. 7. In truth and in fact, neither respondents nor their said business 
is, or was, associated or connected with the Mayo Clinic; the individual 
respondents are-not members of the family of the two brothers who 
founded the Mayo Clinic, or if related to them at all, such kinship is too 
remote to be recognized; and respondents’ preparations are not, and were 
not, produced or sponsored by the Mayo Clinic. 

Par. 8. The use by respondents of the aforesaid false, misleading and 
deceptive statements and representations with respect to their said 
preparations has the capacity and tendency to mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mistaken 
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belief that such statements and representations are true, and because of 
such erroneous and mistaken beliefs to purchase respondents’ said prepa- 
rations. 
CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, are all. 
to the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning of 
the Federa] Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of respondents, and a 
stipulation as to the facts entered into between counsel for the respondents 
herein and Richard P. Whiteley, Assistant Chief Counsel for the Commis- 
sion, which provides, among other things, that without further evidence or 
other intervening procedure the Commission may issue and serve upon the 
respondents herein findings as to the facts and conclusion based thereon 
and an order disposing of the proceeding, and the Commission having 
made its findings as to the facts and its conclusion that said respondents 
have violated the provisions of the Federal Trade Commission Act. 

It is ordered, That respondent, Mayo Brothers Vitamins, Inc., a corpo- 
ration, its officers, representatives, agents, and employees, and respondents, 
Irby L. Mayo, Oran Frank F. Mayo, and Paul T. Murry, individually, and 
as officers of Mayo Brothers Vitamins, Inc., and their respective represen- 
tatives, agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution of their 
medicinal preparations designated Mayo Bros. Vitamin B Complex, Mayo 
Bros. Vitamin B;, and Mayo Bros. Family Formula, or any other prepara- 
tions of substantially similar composition or possessing substantially simi- 
lar properties, under whatever name sold, do forthwith cease and desist 
from directly or indirectly: 

1. Disseminating or causing to be disseminated, by means of the United 
States mails or by any means in commerce, as “‘commerce”’ is defined in 
the Federal Trade Commission Act, any advertisement which represents, 
directly or by implication: 

(a) That human health and well-being require vitamins in addition to 
the supply ordinarily obtained in a well-balanced diet. 

(6) That sickness or conditions described as lackadaisical, run-down or 
nervous, mental or physical sluggishness, lack of energy, fatigue, lack of 
coordination, and lessened physical capacity are usually or ordinarily asso- 
ciated with or are due to a deficiency of B Complex vitamins. 

(c) That respondents’ preparations Mayo Bros. Vitamin B Complex and 
Mayo Bros. Vitamin Bi, or either of them, have any significant thera- 
peutic value in the treatment of the conditions described in paragraph 
(6) above; provided, however, that this shall not prevent a representation 
that long and continued use of said preparations may tend to overcome the 
conditions named in (6) above in the unusual instance where such condi- 
tions are due to a Vitamin B; deficiency. 

(d) That said vitamin preparations have any value in eliminating the 
ill effects of hurried eating, intense work, or hard play, or will insure health 
or vitality- 
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-(e) That the use of said vitamin preparations will afford immediate or 
prompt relief for any condition. 

(f) That two tablespoonfuls, or any approximately equivalent amount 
of respondents’ preparation Mayo Bros. Family Formula will furnish the 
known daily requirements of iron, manganese, and iodine, or more than a 
small fraction of such requirements. 

(g) Through the use of the words ‘‘Mayo Bros.,”’ or any simulation 
thereof, in the corporate or trade name of any of respondents or in the 
name for any of said preparations, or in any other manner, that said 
preparations were produced or sponsored by the Mayo Clinic of Rochester, 
Minn., or the founders thereof; provided, however, that this shall not pre- 
vent the use of the words “‘ Mayo Bros.”’ if respondents clearly, conspicu- 
ously, and unequivocally disclose in immediate conjunction therewith that 
they are not connected in any manner with said Mayo Clinic. 

2. Disseminating or causing to be disseminated, by any means, for the 
purpose of inducing or which is likely to induce, directly or indirectly, the 
purchase of respondents’ said products in commerce, as ‘‘commerce”’ is 
defined in the Federal Trade Commission Act, any advertisement which 
contains any of the representations prohibited in paragraph 1 hereof. 

It is further ordered, That the respondents shall within 60 days after 
service upon them of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which they have com- 
plied with this order. 
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In THE MATTER OF 


x 


JAMES J. FUNSTEN DOING BUSINESS AS FUNSTEN COM-— 
PANY; SAN XAVIER FISH PACKING COMPANY; AND 
PACIFIC MARINE PRODUCTS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SUB-SEC. (c) OF SEC. 2 OF ACT OF CONGRESS APPROVED OCT. 15, 1914, AS AMENDED 
BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 6131. Complaint, Feb. 15, 1944—Decision, Feb. 12, 1945 


Where an individual who had long been engaged as the exclusive sales agent of two cor- 
porations packing and canning sea food, in which he and his wife owned a con- 
trolling stock interest, and which sold their products (a) through intermediaries 
to whom they customarily paid commissions or brokerage fees for their services, 
and (b) through said individual’s organization, to which they paid 10 cents per 
case for its services; 

Paid or granted as sales agent for said corporations, in connection with the interstate 
sale and distribution to buyers of said sea food products, whether under their own 
labels, or unlabeled, or under buyers’ labels, brokerage fees or other compensa- 
tion, which amounted customarily to 5 percent of the net price of the sea food 
products purchased, and which said individual charged to and collected from the 
corporation whose product he had sold: 

Held, That such paying and granting of brokerage or other compensation to buyers 
on their own purchases, constituted violations of subsection (c) of Section 2 of the 
Clayton Act, as amended. 


Mr. Edward 8. Ragsdale for the Commission. 
Pillsbury, Madison & Sutro, of San Francisco, Calif., for respondents. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the par- 
ties respondent named in the caption hereof and hereinafter more particu- 
larly designated and described, since June 19, 1936, have violated and are 
now violating the provisions of subsection (c) of Section 2 of the Clayton 
Act (U.S.C. Title 15, Sec. 13) as amended by the Robinson-Patman Act 
approved June 19, 1936, hereby issues its complaint, stating its charges 
with respect thereto as follows: 

ParaGcrapy 1. Respondent, James J. Funsten, is an individual, trading 
as Funsten Company, with his principal office and place of business located 
at 260 California Street, San Francisco, Calif. (this respondent is herein- 
after designated as Funsten Co.), is engaged, and for many years prior 
hereto has engaged, as the exclusive sales agent of two packing and canning 
corporations over which he, together with his wife, Florence Funsten 
exercises financial control, namely, the San Xavier Fish Packing Co. of 
Monterey, Calif., and the Pacific Marine Products Co. of Astoria, Oreg 
The respondent sells and distributes exclusively for these two corporations 
canned salmon, tuna, sardines, fish oil and fish meal and other sea food 
products. Such commodities are hereinafter designated as sea food 
products. 
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Par. 2. Respondent, San Xavier Fish Packing Company, is a corpora- 
tion, organized and existing under the laws of the State of California, with 
its principal office and place of business located at Monterey, Calif. The 
respondent corporation is now engaged, and for many years prior hereto 
has engaged, in the business of packing, canning, distributing and selling 
food products. The respondent sells and distributes its sea food products 
through its exclusive sales agent, Funsten Company. Respondent, James 
J. Funsten, and respondent’s wife, Florence Funsten, own a controlling 
stock interest in this corporation. 

Par. 3. Respondent, Pacific Marine Products Co., is a corporation, or- 
ganized and existing under the laws of the State of Oregon, with its prin- 
cipal office and place of business located at Astoria, Oreg. The respondent 
is now engaged, and for many years prior hereto has engaged, inthe busi- 
ness of packing, canning, distributing and selling other sea food products, 
which it sells and distributes through its exclusive sales agent, Funsten 
Company. James J. Funsten and his wife, Florence Funsten, own a con- 
trolling stock interest in this corporation. 

Par. 4. The respondents, San Xavier Fish Packing Company and Pa- 
cific Marine Products Company, sell and distribute their sea food products 
exclusively through their sales agent, Funsten Co., but by two separate 
and distinct methods: first, through intermediaries who act as the respec- 
tive respondents’ agents in negotiating the sale of their sea food products 
at respondents’ price and terms, and for which services such intermedi- 
aries are customarily paid commissions or brokerage fees; second, the 
respondents se]l their sea food products through the Funsten Co. directly 
to buyers on and for their own accounts. Some of such buyers designate 
themselves as brokers but are paid directly or indirectly on their own pur- 
chases of sea food products, commissions or brokerage fees, usually in the 
amount of 5 percent of the net purchase price of the sea food products 
purchased. cg els 

Respondent, Funsten Co., is paid by San Xavier Fish Packing Company 
and the Pacific Marine Products Company the sum of 10¢ per case for its 
services as sales agent in selling and distributing canned fish foods for and 
in behalf of the two respective corporations mentioned. 

To distinguish their sea food products from the sea food products sold by 
competitors and to facilitate sales, each of the packer respondents utilizes 
registered and unregistered trade-marks and brands for the various sea 
food products it sells and distributes, which brands and trade-marks are 
generally known as packer’s or seller’s brands. Representative of such 
brands are: ‘‘Golden Eagle,” ‘‘Silver Beauty,” ‘Sierra,” “San Xavier,” 
“AAA,” “Triple A,” “Salaroc” and “Skipanon.”’ 

The respondents also sell their sea food products unlabeled or un- 
branded, and under the labels or brands of some of their buyers, which 

‘labels or brands are generally known to the trade as private or buyer’s 
brands. = ; ; j 

Some of such buyers who utilize registered and unregistered private 
labels and brands incorrectly designate themselves as brokers. Such 
private brand buyers are primarily engaged in the purchase and sale of sea 
food products in their own names and for their own accounts. 

Par. 5. The respondents San Xavier Fish Packing Company and Pa- 
cific Marine Products Company in the course and conduct of their said 
business since June 19, 1936, have sold and distributed a substantial por- 
tion of their sea food products through their exclusive sales agent, Funsten 
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Co., directly to buyers who are located in States other than the States in 
which the respective respondents are located, and as a result of said sales 
and the respective respondents’ instructions such sea food products are 
shipped and transported across State lines to buyers who are located in 
the various States of the United States. 

Par. 6. The respondent, Funsten Co., as sales agent for San Xavier 
Fish Packing Company and Pacific Marine Products, since June 19, 1936, 
in connection with the interstate sale and distribution of sea food products 
for and on behalf of the said two respective respondent principals has sold 
said sea food products in its own name to numerous buyers, and has been 
and is now paying, or has paid or granted, directly or indirectly, to such 
buyers commissions, brokerage fees or other compensation or allowances, 
or discounts in lieu thereof, sometimes under respondents’ own labels, 
sometimes unlabeled, and sometimes under their respective buyers’ labels. 

A representative, but by no means complete, list of buyers who since 
June 19, 1936, have purchased sea food products from the respondent for 
their own account and for resale, and who have received and accepted, 
and who are now receiving and accepting, from said seller respondents on 
their respective purchases of sea food products, directly or indirectly, com- 
missions, brokerage fees or allowances and discounts in lieu of brokerage 
fees, is as follows: : 


William H. Stanley, Inc., John T. Leonard, 

New York, N. Y. . Charleston, 8. C. 
Grifith-Durney Company, James A. Seley & Company, 
San Francisco, Calif. Los Angeles, Calif. 


Walter M. Field & Company, 
San Francisco, Calif. 


The respondent, Funsten Co., customarily pays such buyers a commis- 
sion or brokerage fee of 5 percent of the net price of the sea food products 
purchased by them, and charges to and collects said commission or broker- 
age fee from one or the other of the respective corporations whose product 
he has sold. , 

Par. 7. The paying and granting by respondents, San Xavier Fish 
Packing Company and Pacific Marine Products Company, directly or in- 
directly through their sales agent, respondent, Funsten Co., and the trans- 
mission and payment by it, to the buyers of said sea food products, of com- 
missions, brokerage or other compensation and allowances or discounts in 
lieu thereof on their own purchases, and the acts and practices of each of 
the respective respondents in promoting their sales of sea food products by 
such payments as set forth above, are in violation of subsection (c) of 
Section 2 of the Clayton Act, as amended. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress, entitled ““An Act to 
supplement existing laws against unlawful restraints and monopolies, and 
for other purposes,” approved October 15, 1914 (the Clayton Act) as 
amended by the Robinson-Patman Act, approved June 19, 1936 (U S.C 
Title 15, Sec. 13), the Federal Trade Commission on February 15 1944. 
issued and thereafter served its complaint in this proceeding upon the ae 
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spondents named in the caption hereof, charging them with violation of the 
provisions of subsection (c) of Section 2 of said act, as amended. 

After the issuance of the complaint herein and the filing of the respond- 
ents’ answer and supplemental answer, wherein respondents admitted all 
material allegations of fact set forth in said complaint and waived all inter- 
vening procedure, further hearings as to said facts, and expressly waived 
the filing of briefs and oral argument, this matter came on for final hearing 
before the Commission on said complaint, answer, and supplemental an- 
swer and the Commission, having duly considered the same and being now 
fully advised in the premises, makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGrapH 1. Respondent, James J. Funsten, is an individual, trading 
as Funsten Company, with his principal office and place of business located 
at 260 California Street, San Francisco, Calif. This respon lent, herein- 
after frequently referred to as Funsten Company, is engaged, and for many 
years last past, has been engaged, as the exclusive sales agent of two pack- 
ing and canning corporations over which he, together with his wife Flor- 
ence Funsten, exercises financial control, namely, the San Xavier Fish 
Packing Company of Monterey, Calif., and the Pacific Marine Products 
Company of Astoria, Oreg. As exclusive sales agent for these two corpora- 
tions, the Funsten Company sells and distributes the canned salmon, tuna, 
sardines, fish oil and fish meal and other sea food products produced by 
them. These products are hereinafter frequently referred to as sea food 
products. 

Par. 2. Respondent, San Xavier Fish Packing Company, is a corpora- 
tion, organized and existing under the laws of the State of California, with 
its principal office and place of business located at Monterey, Calif. This 
respondent is now engaged, and for many years last past has been engaged, 
in the business of packing, canning, distributing and selling sea food prod- 
ucts. It sells and distributes its sea food products through its exclusive 
sales agent, Funsten Company. Respondent, James J. Funsten, and re- 
spondent’s wife, Florence Funsten, own a controlling stock interest in this 
corporation. 

Par. 3. Respondent, Pacific Marine Products Company, is a corpora- 
tion, organized and existing under the laws of the State of Oregon, with its 
principal office and place of business located at Astoria, Oreg. This re- 
spondent is now engaged, and for many years last past has been engaged, 
in the business of packing, canning, distributing and selling sea food prod- 
ucts. It sells and distributes such products through its exclusive sales 
agent, Funsten Company. James J. Funsten and his wife, Florence Fun- 
sten, own a controlling stock interest in this corporation. 

Par. 4. (a) The respondents, San Xavier Fish Packing Company and 
Pacific Marine Products Company, sell and distribute their sea food prod- 
ucts through Funsten Company by two separate and distinct methods: 
First, through intermediaries who act as the respective respondents’ agents 
in negotiating the sale of their sea food products at respondents’ price and 
terms, and for which services such intermediaries are customarily paid 
commissions or brokerage fees; Second, the respondents sell their sea food 
products through the Funsten Company directly to buyers on and for 
- their own accounts. Some of such buyers designate themselves as brokers 
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but are paid, directly or indirectly, commissions or brokerage fees, usually 
in the amount of 5 percent of the net purchase price on their own purchases 
of sea food products. : at ON Lr 

(b) Respondent, Funsten Company, is paid by San Xavier Fish Packing 
Company and the Pacific Marine Products Company the sum of 10¢ per 
case for its services as sales agent in selling and distributing sea food prod- 
ucts for and in behalf of these corporations. 

(c) To distinguish their sea food products from the sea food products 
sold by competitors and to facilitate sales, each of the packer respondents 
utilizes registered and unregistered trade-marks and brands for the various 
sea food products it sells and distributes, which brands and trade-marks 
are generally known as packer’s or seller’s brands. Representative of such 
brands are: “‘Golden Eagle,” ‘Silver Beauty,” ‘“‘Sierra,” “San Xavier,” 
“AAA,” “Triple A,” ‘“Salaroc” and ‘Skipanon.”’ 

(d) The respondents also sell their sea food products unlabeled or un- 
branded, and under the labels or brands of some of their buyers, which 
labels or brands are generally known to the trade as private or buyer’s 
brands. Some of such buyers who utilize registered and unregistered pri- 
vate labels and brands incorrectly designate themselves as brokers. Such 
private brand buyers are primarily engaged in the purchase and sale of sea 
food products in their own names and for their own accounts. 

Par. 5. Respondents, San Xavier Fish Packing Company and Pacific 
Marine Products Company, in the course and conduct of their said busi- 
ness since June 19, 1936, have sold and distributed a substantial portion 
of their sea food products through their exclusive sales agent, Funsten 
Company, directly to buyers who are located in States other than the 
States in which the respective respondents are located, and as a result of 
said sales and the respective respondents’ instructions such sea food 
products are shipped and transported across State lines to buyers who are 
located in the various States of the United States. 

Par. 6. Respondent, Funsten Company, as sales agent for San Xavier 
Fish Packing Company and Pacific Murine Products Company, since June 
‘19, 1936, in connection with the interstate sale and distribution of sea food 
products for and on behalf of the said two respective respondent principals 
has sold said sea food products in its own name to numerous buyers, and 
has been and is now paying, or has paid or granted, directly or indirectly, 
to such buyers commissions, brokerage fees or other compensation or al- 
lowances, or discounts in lieu thereof, sometimes under respondents’ own 
labels, sometimes unlabeled, and sometimes under their respective buyers’ 
labels. A representative, but by no means complete, list of buyers who 
since June 19, 1936, have purchased sea food products from the respond- 
ents for their own account and for resale, and who have received and ac- 
cepted, and who are now receiving and accepting, directly or indirectly, 
from said seller respondents on their respective purchases of sea food 
products, commissions, brokerage fees or allowances and discounts in lieu 
of brokerage fees, is as follows: 


William H. Stanley, Inc., John T, Leonard, 

New York, N. Y. Charleston, S. C. 
Griffith-Durney Company, James A. Seley & Company, 
San Francisco, Calif. Los Angeles, Calif. 


Walter M. Field & Company, 
San Francisco, Calif. 
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Respondent, Funsten Company, customarily pays such buyers a com- 
mission or brokerage fee of 5 percent of the net price of the sea food prod- 
ucts purchased by them, and. charges to and collects said commission or 
brokerage fee from one or the other of the respective corporations whose 
product he has sold. 


CONCLUSION 


Under the facts and circumstances set forth in the foregoing findings a- 
to the facts, the Commission finds that the paying and granting by re- 
spondents, San Xavier Fish Packing Company and Pacific Marine Prod- 
ucts Company, directly or indirectly, through their sales agent, responds 
ent, Funsten Company, and the transmission and payment by said Fun- 
sten Company of Commissions, brokerage or other compensation and 
allowances or discounts in lieu thereof, to the buyers of said sea food prod- 
ucts on their own purchases, constitute violations by the respondents 
herein of subsection (c) of Section 2 of the Clayton Act, as amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the answer and supplemental 
answer of the respondents, which answers admit all material allegations of 
the complaint to be true and waive all other intervening procedure and 
further hearings as to said facts; and the Commission having made its find- 
ings as to the facts and conclusion that respondents, James J. Funsten, an 
individual, doing business as Funsten Company, San Xavier Fish Packing 
Company, a corporation, and Pacific Marine Products Company, a cor- 
poration, have violated the provisions of subsection (c) of Section 2 of an 
Act of Congress entitled ‘“‘An Act to supplement existing laws against un- 
lawful restraints and monopolies, and for other purposes,”’ approved Octo- 
ber 15, 1914 (the Clayton Act), as amended by an Act of Congress ap- 
proved June 19, 1936, (the Robinson-Patman Act) (U.S.C. Title 15, 
Sec. 13). 

It is Bee That the respondent James J. Funsten, an individual, doing 
business as Funsten Company, his representatives, agents and employees, 
and respondents, San Xavier Fish Packing Company, a corporation and 
Pacific Marine Products Company, a corporation, their respective officers, 
representatives, agents and employees, directly or through any corporate 
or other device, in connection with the sale and distribution of sea food 
products or other commodities, in commerce as commerce is defined in the 
aforesaid Clayton Act, do forthwith cease and desist from: 

Paying or granting anything of value as a commission or brokerage, or 
any compensation, allowance or discount in lieu thereof, to any purchaser 
upon purchases for his own account, or to any agent, representative or 
other intermediary acting in fact for or in behalf of or subject to the direct 
or indirect control of the purchaser to whom sale is made. 

It is further ordered, That respondents shall, within 60 days after the 
service upon them of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which they have complied 


with the order, 


. 
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In THE MATTER OF 


DURAKOTE PAINT CORPORATION, AND PHILIP H. EISGRAU, 
CELE EISGRAU, NATHAN PASHMAN, AND THEODORE 
SHAPIRO, AS OFFICERS THEREOF 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5018. Complaint, July 28, 1948—Decision, Feb. 24, 1945 


Where a corporation engaged in the interstate sale and distribution of paint and paint 
products, and its four officers, who owned all its stock, and of whom two were en- 
gaged as partners under a trade name in the manufacture of paint and paint prod- 
ucts which they sold to it; through advertisements circulated to purchasers and 
prospective purchasers in various states, including form letters— 

(a) Represented that they had for sale a limited quantity of their ‘‘ Durakote Outside 
White Paint,” worth $3.25 a gallon, which was being offered at a special or sacrifice 
price of $1.85 a gallon; that it was a high-grade paint, superior in quality to the 
most expensive brands of outside white paint; and was durable and dried to a hard 
finish within a few hours and was capable of enduring the severest exposure without 
cracking, chipping, or flaking; and that the supply thereof was limited to a few 
gallons stored in a ee 

The facts being that the quantity thereof was not limited as so specified, but Loiaad 
received were filled by them in unlimited quantities; the price of $1.85 a gallon was 
not a sacrifice or reduced price for said paint but was the usual price charged by 
them therefor; said paint was not of a quality similar to paint regularly sold at 
$3.25 a gallon nor superior in quality and composition to the most expensive brands 
of outside paint; would not endure severest exposure without cracking, chipping. 
or flaking and did not dry hard within a few hours; and 

(b) Represented that the said corporation was a manufacturer of paints, enamels, var- 
nishes, and allied specialties and manufactured the paint sold under the brand 
name ‘‘ Durakote’’; 

The facts being that said corporation was not a manufacturer but, instead, was a sales 
organization engaged solely in the sale and distribution of paint and paint products 
manufactured by its two stockholders above referred to; and orders for paint 
received by it were transmitted to said individuals, who filled them by shipping 
direct to purchasers and charged the cost of paint shipped, to the account of afore- 
said corporation; 

With capacity and tendency to mislead a substantial portion of the purchasing public 
into the mistaken belief that said representations were true, and thereby induce 
purchase by it of said product: 


Held, That such acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. John L. Hornor, trial examiner. 
Mr. Merle P. Lyon and Mr. Clark Nichols for the Commission. 
Kaplan & Kaplan, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
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mission, having reason to believe that Durakote Paint Corporation, a cor- 
poration, and Philip H. Eisgrau, Cele Eisgrau, Nathan Pashman and 
Theodore Shapiro, hereinafter referred to as respondents, have violated 
the provisions of said Act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby is-. 
sues its complaint, stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, Durakote Paint Corporation, is a corpora- 
tion, organized and doing business under the laws of the State of New 
York, with its principal office and place of business located at 1775 Broad- 
way, New York, N. Y. Said corporate respondent is now, and for more 
than one year last past has been, engaged in the sale and distribution of 
paints and paint products in commerce among and between the various 
States of the United States, and in the District of Columbia. 

Respondents, Philip H. Eisgrau, Cele Eisgrau, Nathan Pashman and 
Theodore Shapiro, are respectively president, vice president, secretary and 
treasurer of Durakote Paint Corporation. Said individual respondents 
own all of the issued and outstanding stock of the corporate respondent 
herein, and control and direct the policies, activities and business opera- 
tions of said corporate respondent. 

Respondent, Philip H. Hisgrau, is president of Durakote Paint Corpora- 
tion, and has his office and principal place of business at 1775 Broadway, 
New York, N. Y. 

Respondent, Cele Eisgrau, is vice president of Durakote Paint Corpora- 
tion, and is the wife of respondent, Philip H. Eisgrau. She resides at 
1326 Beach—25th Street, Far Rockaway, Brooklyn, N. Y. 

Respondents, Nathan Pashmah and Theodore Shapiro, in addition to 
holding the offices of secretary and treasurer, respectively, of Durakote 
Paint Corporation, are also engaged as copartners in the manufacture of 
paint and paint products under the name and style of Dutch Masters 
Paint & Varnish Co., and have their principal office and place of business 
at 35 Wythe Avenue, Brooklyn, N. Y. i 

Respondent, Durakote Paint Corporation, by virtue of exclusive con- 
tractual agreements with respondents, Nathan Pashman and Theodore 
Shapiro, as owners of Dutch Masters Paint & Varnish Co., has for upwards 
of one year or more last past offered for sale and sold paint called “‘Genu- 
ine Durakote Outside White Paint”? manufactured for it by Dutch Mas- 
ters Paint & Varnish Co. Said paint, when sold to members of the con- 
suming public by said Durakote Paint Corporation, is shipped and trans- 
ported from the place of business of respondents, Nathan Pashman and 
Theodore Shapiro in Brooklyn, N. Y., to the purchasers and users thereof 
located in various States of the United States other than the State of New 
York, and in the District of Columbia. Stogenys 

All of the respondents herein have maintained, and now maintain, a 
course of trade in said paint and paint products in commerce among and 
between the various States of the United States, and in the District of 
Columbia. Na ete : 

Par. 2. In the course and conduct of their said business, and for the 
purpose of inducing the purchase of said products, it has been and is the 
practice of respondents to mail letters and advertising literature to pur- 
chasers and prospective purchasers located in various States of the United 
States and in the District of Columbia, and therein to make representa- 
tions with respect to the price, quality and manufacture of said products 
and with respect to the status and character of the business conducted by 
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- respondent Durakote Paint Corporation. Typical of said representations 
so made are the following: 


In our warehouse, we have 100 gallons of high grade Genuine Durakote Outside 
White Paint in five gallon steel buckets, guaranteed to be clean fresh stock in perfect 
condition which we will sacrifice for $1.85 per gallon, delivered, freight prepaid; similar 
quality usuaily sold at $3.25 per gallon. ‘ 

This material is superior in quality and composition to the most expensive made well 
known brands of Outside White. Its unusual high quality makes it ideal for inside and 
outdoor painting on wood, metal, concrete, brick or over old paint. It covers solid in 
one coat, brushes easily and dries hard within a few hours to a beautiful smooth finish 
that is easily washable. Endures severest exposure without cracking, chipping or 
flaking. It may be tinted with ordinary oil colors and thinned with turpentine. 

Due to the war effort and raw material shortages, further supplies may not be avail- 
able for civilian use... . 

May we have your order for all or any part of this lot by return mail? 


Yours very truly, 
Durakote Paint Corporation. 


Manufacturers of Paints-Enamels-Varnishes & Allied Specialties. 


Through and by means of the foregoing statements and others of similar 
import and meaning, respondents have represented and implied that they 
have a limited quantity of paint for sale worth $3.25 a gallon but offered at 
a sacrifice price of $1.85 a gallon, in order to dispose of it; that this paint is 
a high grade paint, superior in quality to the most expensive brands of out- 
side white paint; that it is durable and dries to a hard finish and is capable 
of enduring the severest exposure without cracking, chipping or flaking; 
that the supply of this paint is limited to a few gallons stored in a ware- 
house, and that it may be impossible to obtain further quantities as soon 
as this supply is exhausted; and that respondent, Durakote Paint Corpora- 
tion, is a manufacturer of paints, enamels, varnishes ‘and allied specialties, 
and is the manufacturer of the Genuine Durakote OutsideWhite Paint 
featured in its advertisements. 

Par. 3. The aforesaid statements and representations are false, mis- 
leading and deceptive. Respondent, Durakote Paint Corporation, is not a 
manufacturer of paints, enamels, varnishes and allied specialties, and does 
not own or maintain a warehouse for the storage of paint and allied prod- 
ucts. It purchases its paint from Dutch Masters Paint & Varnish Co. of 
Brooklyn, N. Y., and shipments are made direct to the individual consum- 
ers from the factory of said company in Brooklyn, N. Y. Respondent, 
Durakote Paint Corporation, is merely a sales agent or outlet for the dis- 
tribution of the paint products of Dutch Masters Paint & Varnish Co., and 
fills all orders through said company. Orders received are not limited to 
100 gallons or any other amount, but are filled in the regular course of 
business in unlimited quantities, and solicitations of orders are made to 
many prospective customers located in various widely scattered States of 
the United States. 

Furthermore, $1.85 per gallon is not a sacrifice or reduced price for said 
Durakote Outside White Paint, but is the usual, regular and customary 
price of said paint. Said paint is not of a quality similar to paint regularly 
sold at $3.25 per gallon, and is not superior in quality and composition to 
the most expensive made well known brands of Outside White Paint. It 
will not endure severest exposure without cracking, chipping or flaking, 
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and does not dry hard within a few hours. There is no immediate prospect 
of shortages in supply of said paint, and the war effort and raw material 
shortages have not diminished the available supply of said paint. 

Furthermore, the steel buckets in which said paint is shipped and which 
are represented to contain five gallons do not in fact contain five gallons of 
paint, but contain substantially less than five gallons, so that the cost to 
the purchaser is more than the $1.85 per gallon delivered price specified in 
respondent’s advertisements. 

Par. 4. The use by the respondents of the foregoing false and mislead- 
ing statements and representations regarding the price, quality and manu- 
facture of their paint products and the status and character of the business 
conducted by respondent Durakote Paint Corporation, has had and now 
has, the-capacity and tendency to, and does, mislead a substantial portion 
of the purchasing public into the mistaken and erroneous belief that said 
statements and representations are true, and causes a substantial portion 
of the purchasing public, because of such mistaken and erroneous beliefs, 
to purchase said paints and paint products. 

Par. 5. The aforesaid acts and practices of the respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE FAcTS, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on July 28, 1948, issued and subsequently 
served its complaint in this proceeding on the respondents, Durakote Paint 
- Corporation, a corporation, and Philip H. Eisgrau, Cele Hisgrau, Nathan 
Pashman, and Theodore Shapiro, individually, and as officers of Durakote 
Paint Corporation, charging them with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of the answers of the 
respondents thereto, testimony and other evidence in support of, and in op- 
position to, the allegations of said complaint were introduced before a 
trial examiner of the Commission theretofore duly designated by it, and 
said testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, this proceeding regularly came on for 
final hearing before the Commission upon said complaint, answers thereto, 
testimony and other evidence, report of the trial examiner upon the evi- 
dence, and briefs filed in support of the complaint and in opposition thereto 
(oral argument not having been requested); and the Commission, having 
duly considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


SND 
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ParaGrapu 1. Respondent, Durakote Paint Corporation, is,a corpora- 
tion, organized, existing, and doing business under the laws of the State of 
New York, with its principal office and place of business located, at 1775 
Broadway, New York, N. Y. Said corporate respondent is now, and for 
several years last past has been, engaged in the sale and distribution of 
paint and paint products in commerce among and between the various 
States of the United States and in the District of Columbia. 
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Respondent, Philip H. Eisgrau, is president of respondent, Durakote 
Paint Corporation, and has his office and principal place of business at 
1775 Broadway, New York, N. Y. 

Respondent, Cele Hisgrau, is vice president of respondent, Durakote 
Paint Corporation, and is the wife of respondent, Philip H. Hisgrau. She 
resides at 1326 Beach-25th Street, Far Rockaway, Brooklyn, N. Y. 

Respondents, Nathan Pashman and Theodore Shapiro, are secretary and 
treasurer, respectively, of respondent, Durakote Paint Corporation, and 
are also engaged in the manufacture of paint and paint products as copart- 
ners under the name and style of Dutch Masters Paint & Varnish Co., and 
have their principal office and place of business at 35 Wythe Avenue, 
Brooklyn, N. Y. 

Said individual respondents own all of the issued and outstanding cap- 
ital stock of said corporate respondent and control and direct the policies, 
activities, and business operations of said corporate respondent. 

Par. 2. In the course and conduct of its business the respondent, Dura- 
kote Paint Corporation, is engaged in the sale and distribution of paint 
under the trade or brand name of ‘‘Durakote,”’ which paint is manufac- 
tured for it by the Dutch Masters Paint & Varnish Co. Said paint, when 
sold, is transported from the place of business of the Dutch Masters Paint 
& Varnish Co. in Brooklyn, N. Y., to purchasers thereof located in various 
other States of the United States. 

All of said respondents have maintained, and now maintain, a course of 
trade in said paint and paint products in commerce among and between 
various States of the United States. 

Par. 3. In the course and conduct of their said business and for the 
purpose of inducing the purchase of said paint products, the respondents 
have made false, deceptive, and misleading statements and representa- 
tions with respect to the status and character of the business conducted by 
the respondent, Durakote Paint Corporation, and with respect to the 
price and quality of said paint products through advertising material cir- 
culated by means of the United States mails to purchasers and prospective 
purchasers located in various States of the United States. Typical of such 
advertising material is a form letter with reference to respondents’ Dura- 
kote Outside White Paint which was distributed by the United States 
mails to industrial users of paint and which reads as follows: 


In our warehouse, we have 100 gallons of high grade Genuine Durakote Outside White 
Paint in five gallon steel buckets, guaranteed to be clean fresh stock in perfect condition 
which we will sacrifice for $1.85 per gallon, delivered, freight prepaid; similar quality 
usually sold at $3.25 per gallon. 

This material is superior in quality and composition to the most expensive made well 
known brands of Outside White. Its unusual high quality makes it ideal for inside and 
outdoor painting on wood, metal, concrete, brick or over old paint. It covers solid in 
one coat, brushes easily and dries hard within a few hours to a beautiful smooth finish 
that is easily washable. Endures severest exposure without cracking, chipping or flak- 
ing. It may be tinted with ordinary oil colors and thinned with turpentine. 

Due to the war effort and raw material shortages, further supplies may not be avail- 
able for civilian use... . 

May we have your order for all or any part of this lot by return mail? 


Yours very truly, 


Durakote Paint Corporation. 
Manufacturers of Paints-Enamels-Varnishes & Allied Specialties. 


DURAKOTE PAINT CORP. ET AL. 137 


132 Conclusion 


Through and by means of the foregoing statements and others of similar 
import not specifically set out herein, respondents have represented that 
they have a limited quantity of Durakote Outside White Paint for sale 
worth $3.25 a gallon which is being offered at a special or sacrifice price of 
$1.85 a gallon; that this paint is a high-grade paint, superior in quality to 
the most expensive brands of outside white paint; that it is durable and: 
dries to a hard finish within a few hours and is capable of enduring’the 
severest exposure without cracking, chipping, or flaking; that the supply 
of this paint is limited to a few gallons stored in a warehouse; and that the 
respondent, Durakote Paint Corporation, is a manufacturer of paints, 
enamels, varnishes, and allied specialties and is the manufacturer of*the 
paint sold under the brand name “ Durakote.”’ 

Par. 4. The aforesaid statements and representations are false, mis- 
leading and deceptive. The quantity of paint which the respondents had 
for sale was not limited to the specified amounts set out in respondents’ 
advertising material, but, instead, such advertising material soliciting or- 
ders was distributed to many prospective customers and orders received 
were filled by the respondents in unlimited quantities. The price of $1.85 
a gallon was not a sacrifice or reduced price for said Durakote paint but 
was the usual, regular, and customary price charged by respondents for 
said paint. Said paint is not of a quality similar to paint regularly sold at: 
$3.25 a gallon and is not superior in quality and composition to the most 
expensive brands of outside paint. It will not endure severest exposure 
without cracking, chipping or flaking and does not dry hard within a few 
hours. 

Respondent, Durakote Paint Corporation, is not a manufacturer of 
paints, enamels, varnishes, and allied specialties but, instead, is a sales 
organization engaged solely in the sale and distribution of paint and paint 
products manufactured by the respondents, Nathan Pashman and Theo- 
dore Shapiro, trading ‘as Dutch Masters Paint & Varnish Co. When or- 
ders for paint are received by the respondent, Durakote Paint Corpora- 
tion, they are transmitted to the respondents, Nathan Pashman and The- 
odore Shapiro, trading as Dutch Masters Paint & Varnish Co., who in turn 
fill said orders by shipping direct to the purchasers thereof and charge'the 
cost of said paint, when shipped, to the account of the Durakote’ Paint 
Corporation. : ce 

Par. 5. The use by the respondents of the foregoing false and mislead- 
ing statements and representations regarding the price, quality, and man- 
ufacture of their paint products and the status and character of the busi- 
ness conducted by the respondent, Durakote Paint Corporation, has had, 
and now has, the capacity and tendency to mislead a substantial portion 
of the purchasing public into the mistaken and erroneous belief that said 
statements'and representations are true and causes a substantial portion 
of the purchasing public, because of such mistaken and erroneous beliefs, 
to purchase said paints and paint products. 


CONCLUSION 


The aforesaid acts and practices of the respondents, as herein found, are 
all to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission on 
the complaint of the Commission, the answers of the respondents, testi- 
mony and other evidence in support of the allegations of said complaint 
and in opposition thereto taken before a trial examiner of the Commission 
theretofore duly designated by it, report of the trial examiner upon the 
evidence, and briefs filed in support of the complaint and in opposition 
thereto; and the Commission having made its findings as to the facts and 
its conclusion that the respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondents, Durakote Paint Corporation, a cor- 
poration, and its officers, and Philip H. Hisgrau, Cele Hisgrau, Nathan 
Pashman, and Theodore Shapiro, individually, and as officers of Durakote 
Paint Corporation, and their respective representatives, agents, and em- 
ployees, directly or through any corporate or other device in connection 
with the offering for sale, sale, and distribution of paints, enamels, var- 
nishes, and allied specialties in commerce as “‘commerce”’ is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

1. Representing as a customary or regular price or value of any of 
respondents’ paints or paint products, any price or value which is in fact 
in excess of the price at which said paints or paint products are customar- 
ily offered for sale and sold in the normal and usual course of business. 

2. Representing directly or by implication that respondents are making 
a special offer of a limited quantity of paints or paint products when such 
offer is made available to purchasers generally and orders received are 
filled without limitation. 

3. Representing directly or by implication that paints or paint prod- 
ucts which are offered for sale at the usual and customary prices therefor 
are being sold at special or reduced prices; or in any other manner repre- 
senting that a purchaser is receiving an advantage in price or other consid- 
eration not ordinarily available. ; 

4, Representing that respondents’ outside paints are of a quality com- 
parable. with paints regularly selling at $3.25 or more per gallon or that 
said paints are superior in quality or composition to the most expensive 
brands of outside paint. 

5. Representing that respondents’ paints or paint products will endure 
severest exposure without cracking, chipping, or flaking. 

6. Representing that respondents’ outside paint will dry hard within a 
few hours or within any period of time less than that normally required. 

7. Representing directly or by implication that the respondent, Dura- 
kote Paint Corporation, is a manufacturer of paints, enamels varnishes 
or allied specialties when the activities of such corporation are ‘confined to 
those of a sales organization engaged in the sale and distribution of paints 
and paint products manufactured by persons or concerns other than said 
corporation. 

It is further ordered, That the respondents shall, within 60 days after ‘ 
service upon them of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which they have com- 
plied with this order. 
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In THE MATTER oF 


VITAMIN PRODUCTS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4783. Complaint, Mar. 17, 1942—Decision, Feb. 28, 1945 


Where an individual engaged in the interstate sale and distribution of various prepara- 
tions designated as “Catalyn,” “Vitamin A Complex,” “Vitamin B Complex,” 
“Vitamin C Complex,” ‘‘ Vitamin D Complex,” “Vitamin E Complex,” “Vitamin 
F Complex,” “Vitamin G Complex,” “V-—P Organic Mineral Tablets,” “Cerol,”’ 
““V—P Phosphade,” ““Cerodyn” (also referred to as ‘“‘Cerolyn” and “V. P. Forti- 
fied Wheat Germ”) and “Viable Acidophilus Yeast”; through advertisements, 
periodicals, circulars, leaflets, pamphlets and other advertising literature, directly 
and by implication— 

(a) Represented that the preparation “‘Catalyn” contained a sufficient supply of mul- 
tiple vitamin concentrates to constitute a competent dietary supplement in the 
treatment of any vitamin deficiency disease and a competent nutritional and cor- 
rective treatment for the prevention and cure of various diseases and conditions 
including acidosis, anemia, angina pectoris, backwardness in children, Bright’s 
disease, change of life, chorea, colds, constipation, cystitis, dropsy, enlarged glands, 
enlarged prostate gland, goiter, hardening of the arteries, headache, heart trouble, 
high blood pressure, infectious diseases, insomnia, low blood pressure, and various 
other ailments and conditions therein set forth; 

The facts being that said preparation, taken as directed, did not furnish sufficient vita- 
mins, with the exception of vitamin D and to a limited extent vitamin A, to have 
any therapeutic value in the treatment of vitamin deficiency or the prevention of 
vitamin deficiency diseases, and was not a competent dietary supplement in the 
building of normal vitality and resistance, nor a competent treatment for the dis- 

f eases and conditions set forth by him; 

(b), Falsely represented, through use of the slogans “Catalyn for Health,” and ‘“‘Cat- 
alyn—Nature’s Source of Vitality,” that said preparation would bring health to 
the user and could be relied upon so to do, that it could be relied upon to produce 
vitality, that it was a product of nature, and that the results obtained by the use 
thereof were miraculous, and, by designating the preparation as ‘“‘ This life-and- 
health-building product,” that consumption of the product would insure life and 
health to the user; * 

(c) Falsely represented that said ‘Vitamin A Complex” was a competent nutritional 
and corrective treatment for the prevention and cure of such diseases or condi- 
tions as retarded appetite, growth and development, disturbed dental and bone 
development, susceptibility to infections, slow healing of reticulo-endothelium and 
epithelium, infections of eye, ear, genito-urinary tract, and sinus, and tonsilitis, 
pneumonia, tuberculosis, diarrhea, difficult delivery, interference with successful 
reproduction and lactation, pernicious anemia, secondary anemia, kidney and blad- 
der disorders, degeneration of the nervous system, and atrophy of organs and 
glands including liver, testes, spleen, thyroid, pituitary, salivary, and others; 

(d) Falsely represented that said ‘‘ Vitamin B Complex”’ was a competent nutritional 
and corrective treatment for the prevention and cure of diseases or conditions such 
as susceptibility to infections due to lowered resistence, diabetes mellitus, fune- 
tional disorders including atrophy or pathological enlargement of adrenals, brain, 
gonads, heart, kidneys, liver, ovaries, pancreas, pituitary gland, spleen, testes, 
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thymus and thyroid glands, tendency to functional gastro-intestinal disorders eS 4 

as ulcers, degeneration of the nervous system, anemia, disturbances of reproductive 

cycle, dental caries, predisposition to allergic conditions, all forms of neuritis and 
: others; 

(e) Falsely represented that said “Vitamin C Complex” was a competent nutritional 
and corrective treatment for the prevention and cure of such conditions as diseases 
of the blood vessels and capillaries, diseases of gums, tooth degeneration, joint and 
bone changes, mucous membrane hemorrhages, destruction of bone marrow, tend- 
ency to epithelial lesions, increased susceptibility to infections, retarded growth 
and loss of weight, physical weakness, depression and irritability, development of 
heart weakness, increased weight and enlargement of spleen, liver, stomach, in- 
testines and kidneys, atrophy of glands, development of arthritis and rheumatic 

» tendencies, complications of pregnancy, possible sterility, lowered glucose toler- 
ance, cataract, and pre-disposition to allergic conditions, and sprue and others; 

(f) Represented that said “Vitamin D Complex” was a competent nutritional and 
corrective treatment for the prevention and cure of diseases or conditions such as 
improper mineral metabolism, retarded growth, enlarged liver, kidneys, spleen, 
instability and irritability of nervous system and tissues, muscular weakness, con- 
stipation, pyorrhea, parathyroid dysfunction, and menstrual disorders; and that 
it increased resistance to infection especially against tuberculosis; 

The facts being that while said preparation might be of some value in the treatment of 
defective metabolism of calcium and phosphorus, which occurs in connection with 
diseases such as rickets and osteomalacia, it was not a preventive and corrective 
treatment for such diseases or conditions as those listed above; 

(g) Falsely represented that the preparation ‘‘ Vitamin E,” including his preparation 
“Vitamin E Complex,” was a competent nutritional and corrective treatment for 
the prevention and cure of such diseases or conditions as loss of weight, retarded 
growth, weakness, paralysis, lowered resistence to infection, particularly to infan- 
tile paralysis, sterility (temporary in female—permanent in male), falling hair, and 
alteration of the texture of the hair and possible tendency to malignancies; 

(h) Falsely represented that the preparation ‘Vitamin F’’—an expression not ac- 
cepted by scientists as a designation for any substance—and his preparation 
“Vitamin F Complex” was a competent nutritional and corrective treatment for 
the prevention and cure of such diseases or conditions as epidermal manifestations 
including ridged and split fingernails, eczematous condition, dermatitis, scurf, 
dandruff, and hemorrhagic spots on the skin, brittleness and falling out of hair, im- 
pairment of endocrine glands, impairment of visceral organs, particularly the 
kidneys, lowered resistence to allergies, susceptibility to Vitamin D poisoning, loss 
of sex instincts, lowered resistance to infections, particularly tuberculosis, cessation 
of growth, severe renal manifestations and sterility; 

(t) Falsely represented that his ‘‘ Vitamin G Complex” was a competent nutritional 
and corrective treatment for the prevention and cure of diseases or conditions such 
as underdevelopment, retarded growth and malnutrition, eye disorders, incipient 

_ pellagra, secondary anemia, cutaneous changes, neuritis, loss of hair, sprue, inter- 
rerence with normal skin respiration, alimentary tract disorders, degeneration of 
the liver, renal manifestations, and severe pellagra and severe nerve and spinal 

_ degeneration; 

(j) Represented in connection with his ‘“V. P. Organic Mineral Tablets” that a defi- 
ciency of the alkali minerals—sodium, potassium, manganesium and calcium—will 
cause many of the symptoms of vitamin deficiency; that in general the function of 
vitamins is to promote mineral metabolism; that “V. P. Organic Mineral Tablets” 
in combination with his “Vitamin F aie acted to restore a normal, balance 
between the sympathetic and parasympathetic nervous systems; and that the two 
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preparations were effective in the treatment of gastro-intestinal disorders which 
lead to ulcers, and of angina pectoris; 

The facts being that said combination of his preparations could not accomplish such 
therapeutic results and a deficiency of the alkaline minerals named will not cause 
the symptoms of vitamin deficiency, except possibly some of the manifestations 
of Vitamin D deficiency; and in general the function of vitamins is not to promote 
mineral metabolism; 

(k) Represented falsely that his product ‘‘Cerol” was a wheat germ oil which was a 
competent treatment for sterility in the female; and a competent treatment for the 
prevention of sterility in the male; and that when taken during gestation, it would 
prevent hyperemesis and cause childbirth to become a relatively simple physio- 
logical process and render unnecessary the use of oxytocic drugs; 

(1) Represented falsely in connection with “V. P. Phosphade,” that the ordinary diet 
was deficient in phosphates; that said preparation, by supplying the phosphate 
radical, was effective in eliminating calcium accumulations in the tissues and blood 
vessel walls, and thereby was effective in the treatment of high blood pressure, 
hardening of the arteries, heart trouble, stiffness of the joints and symptoms of 
premature old age; 

(m) Falsely represented that his preparation ‘‘Cerodyn,” also referred to as ‘‘Cerolyn”’ 
and “V. P. Fortified Wheat Germ,” was a competent nutritional and corrective 
treatment for improving resistance to colds and improving physical stamina, in- 
cluding lessening of fatigue, improving mental functions and physical condition 
generally; that the preparation would correct inability to concentrate and inability 
to sleep because of nervous tension; that a general function of vitamins is to facili- 
tate mineral assimilation and metabolism; and that the practice of using various 
refined artificially colored or ripened foods Ae reduced the vitamin intake in many 
cases to the vanishing point; 

(n) Represented falsely that his preparation ‘‘ Viable Acidophilus Yeast’’ produced 
lactic acid by fermentation of carbohydrates, such as ordinary nutritional starches 
or cereals, and thereby restricted the growth of undesirable microorganisms in the 
alimentary tract; that the preparation offered a convenient means of supplying 
lactic acid; and was an effective treatment for halitosis; 

(0) Falsely represented that general visceral atrophy, infection of alimentary tract, 
kidney, bladder, sinuses, middle ear and lingual abscesses were observed in con- 
nection with Vitamin A deficiency in man, and that ‘‘ Vitamin A Concentrate” 
possessed great effectiveness in the treatment of puerperal septicemia (blood 
poisoning) through misleadingly paraphrasing and distorting certain statements 
from the second edition of Sherman and Smith on ‘The Vitamins,” and through 
false and misleading references thereto; 

(p) Represented falsely that synthetic vitamins have been shown by accepted author- 
ities not to be capable of curing or relieving disease due to our symptoms of vitamin 
deficiency in the diet; 

(q) Represented that the measurement of vitamin content or activity in units cannot 
be considered a dependable test of the value of vitamins for human beings, but that 
the worth and value of vitamin concentrates must be established by means of clin- 
ical tests made on human patients; 

The facts being that the validity of the established method of expressing the vitamin 
content or activity of vitamin preparation intended for administration to human 
beings in terms of units based on animal tests made with the products is accepted 
by recognized authorities; 

With capacity and tendency to mislead and deceive a substantial number of the pur- 

~ chasing public into the erroneous belief that such false representations were true 
and to induce it because of such belief, to purchase his said preparations: 
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Held, That such acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public, and constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. John L. Hornor, trial examiner. 
Mr. William L. Pencke for the Commission. 
Poss, Toelle & Schuler and Mr. Charles Swidler, of Milwaukee, Wis., for 
respondent. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said Act, the Federal Trade Com- 
mission, having reason to believe that Royal Lee, an individual, trading 
under the name of Vitamin Products Company, hereinafter referred to as 
respondent, has violated the provisions of the said act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that re- 
spect as follows: 

ParaGRAPH 1. Respondent, Royal Lee, is an individual, trading under 
the name Vitamin Products Company, with his principal office and place 
of business at 2023 West Wisconsin Avenue in the city of Milwaukee and 
State of Wisconsin. Respondent is now, and for more than three years 
last past has been, engaged in the sale and distribution of various prepara- 
tions in commerce among and between the various States of the United 
States. Among such preparations are the preparations designated and 
advertised as Catalyn, Vitamin A Complex, Vitamin B Complex, Vitamin 
C Complex, Vitamin D Complex, Vitamin E Complex, Vitamin F Com- 
plex, Vitamin G Complex, V. P. Organic Mineral, Cerol, V. P. Phosphade, 
Cerodyn, also called Cerolyn and Fortified Wheat Germ, and Viable 
Acidophilus Yeast. 

Respondent causes said preparations, when sold, to be transported from 
his place of business in the State of Wisconsin to purchasers thereof located 
in various other States of the United States. At all times mentioned 
herein respondent has maintained a course of trade in said medicinal 
preparations in commerce among and between the various States of the 
United States. 

Par. 2. In the course and conduct of his aforesaid business, the respond- 
ent has disseminated and is now disseminating, and has caused, and is now 
causing the dissemination of, false advertisements concerning his said 
products by the United States mails and by various other means in com- 
merce, as commerce is defined in the Federal Trade Commission Act; and 
respondent has also disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements concerning 
his said products, by various means, for the purpose of inducing, and 
which are likely to induce, directly or indirectly, the purchase of his said 
products in commerce, as commerce is defined in the Federal Trade Com- 
mission Act. Among and typical of the false, misleading and deceptive 
statements and representations contained in said false advertisements, dis- 
seminated and caused to be disseminated as hereinabove set forth, by 
United States mails, by advertisements in periodicals, and by circulars, 
leaflets, pamphlets and other advertising literature, are the following: 4 


1 The advertising matter which is set out at length at this point in the balance of Par. 2 of the complaint, 
is also set forth verbatim in the findings, infra at pages 151 et seq., and is accordingly omitted here in the 
interest of brevity, 
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_ Par. 3. Through the use of the statements, representations and adver- 
tisements hereinabove set forth [See preceding footnote], and others of 
similar import not specifically set out herein, all of which purport to be 
descriptive of the nutritional and therapeutic properties of the respond- 
ent’s preparations, respondent has represented, and does now represent, 
directly and by implication, as follows: 

1. Representations as to Catalyn. That the preparation “Catalyn” con- 

tains a sufficient supply of multiple vitamin concentrates, so as to be a 
competent dietary supplement in the treatment of vitamin deficiency dis- 
eases, and a competent nutritional and corrective treatment for the pre- 
vention and cure of such diseases and conditions as acidosis, anemia, an- 
gina pectoris, backward children, Bright’s disease, change of life, chorea, 

colds, constipation, cystitis, dropsy, enlarged glands, enlarged prostate 
gland, goiter, hardening of the arteries, headache, heart trouble, high 
blood pressure, infectious diseases, insomnia, low blood pressure, low 
vitality, menopause, mucous colitis, nervousness, ovary and menstrual 
disorders, illness of pregnancy, prostate gland disorders, pyorrhea, teeth 
disorders, tired feeling, diseases of tonsils, tuberculosis, underweight, over- 
weight, difficult urination, congested liver, cardiac asthma, dizzy spells, 
dizziness, liver blotches, gastric disturbance, nervous indigestion, frequent 
urination, choking spells, sinus infection, chronic (low grade) infections, 
sinus trouble, leg ulcers, varicose veins, etc. 

By the use of the slogan “‘Catalyn for Health” respondent represents 

that said preparation will bring health to the user and that it can be relied 
‘upon to produce health. ! 

By the use of the slogan “‘Catalyn—Nature’s Source of Vitality”’ re- 
spondent represents that Catalyn can be relied upon to produce vitality 
and that it is a product of nature. 

Respondent represents that the results obtained by the use of Catalyn 
are miraculous and by designating the preparation as “This life-and 
health-building product”’ he represents that the consumption of the prod- 
uct will insure life and health to the user. 

2. Representations as to Vitamin A Complex. That the preparation 
“Vitamin A Complex”’ is a competent nutritional and corrective treat- 
ment for the prevention and cure of diseases or conditions such as retarded 
appetite, growth and development, disturbed dental and bone develop- 
ment, susceptibility to infections, slow healing of Reticulo-endothelium 
and Epithelium, infection of eye including corneal ulcers and degeneration 
of eyes, infection of ear, infection of genitourinary tract, tonsilitis, pneu- 
monia, tuberculosis, diarrhea, infection of sinus, difficulty of delivery of 
young, interference with successful reproduction and lactation, pernicious 
anemia, secondary anemia, gastritis, bronchitis, kidney and bladder dis- 
orders, calculi, nephritis, cystitis, excessive growth of lymphoid tissues, 
degneration of the nervous system, atrophy of organs and glands including 
liver, testes, spleen, thyroid, pituitary and salivary. 

_ 8. Representations as to Vitamin B Complex. That the preparation 
‘Vitamin B Complex” is a competent nutritional and corrective treat- 
ment for the prevention and cure of diseases or conditions such’ as: sus- 
ceptibility to infections dueto’ lowered’ resistance,’ Diabetes ‘Mellitus, 
Functional Disorders including ‘atrophy: or pathological enlargement) of 
adrenals, brain, gonads, heart, kidneys, liver, ovaries, ‘pancreas, pituitary 
gland, spleen, testes, thymus and thyroid ‘glands, tendency to functional 
gastro-intestinal disorders such as ulcers; indigestion, tendency to mus- 
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cular paralysis, loss of weight and vigor, stunted growth, tendency to 
edematous conditions, fall in body temperature, degeneration of the nerv- 
ous system, anemia, disturbances of reproductive cycle, dental caries, 
predisposition to allergic conditions, and all forms of neuritis. 

4. Representations as to Vitamin C Complex. That the preparation 
“Vitamin C Complex” is a competent nutritional and corrective treat- 
ment for the prevention and cure of diseases or conditions such as diseases 
of the blood vessels and capillaries, diseases of gums, tooth degeneration, 
joint and bone changes, mucous membrane hemorrhages, destruction of 
bone marrow, tendency to epithelial lesions, increased susceptibility to in- 
fections, retarded growth and loss of weight, physical weakness, depression 
and irritability, rapid respiration and heart action, blood degeneration, 
development of heart: weakness, increased weight and enlargement of 
spleen, liver, stomach, intestines and kidneys, atrophy of glands, including 
reduced secretion of adrenals and thyroid gland, development of arthritis 
and rheumatic tendencies, development of edematous conditions, compli- 
cations of pregnancy, tendency to raise temperature, possible sterility, 
lowered glucose tolerance, cataract, predisposition to allergic conditions 
and sprue. 

&. Representations as to Vitamin D Complex. That the preparation 
“Vitamin D Complex” is a competent nutritional and corrective treat- 
ment for the prevention and cure of diseases or conditions such as im- 
proper mineral metabolism, increases resistance to infection, especially 
against tuberculosis, retarded growth, enlarged liver, kidneys, spleen, 
instability and irritability of: nervous system and tissues, muscular weak- 
wae constipation, pyorrhea, parathyroid dysfunction and mental dis- 
orders. 

6. Representations as to Vitamin E (Vitamin E Complex). That the 
preparation ‘Vitamin EH,’ including respondent’s preparation Vitamin E 
Complex, is a competent nutritional and corrective treatment for the pre- 
vention and cure of such diseases or conditions as loss of weight, retarded 
growth, weakness, paralysis, lowered resistance to infection, particularly 
to infantile paralysis, sterility (temporary in female—permanent in male), 
falling hair, and alteration of the texture of the hair and possible tendency 
to malignancies. 

7. Representations as to Vitamin F (Vitamin F Complex). That the 
preparation ‘Vitamin F’,” including respondent’s preparation Vitamin F 
Complex, is a competent nutritional and corrective treatment for the pre- 


vention and cure of such diseases or conditions as epidermal manifestations - 


including rigid and split fingernails, eezematous condition, dermatitis, 
scurf, dandruff, and hemorrhagic spots on the skin, brittleness and falling 
out of hair, impairment of endocrine glands, particularly the pituitary 
glands, impairment of visceral organs, particularly the kidneys, lowered 
resistance to allergies, susceptibility to Vitamin D poisoning, loss of sex 
instincts, lowered resistance to infections, particularly to tuberculosis, ces- 
sation of growth, severe renal manifestations and sterility. 

8. Representations as to Vitamin G Complex. That the preparation 
“Vitamin G Complex” is a competent nutritional and corrective treat- 
ment for the prevention and cure of diseases or conditions such as under- 
development, retarded growth and malnutrition, eye disorders, incipient 
pellagra, secondary anemia, cutaneous changes, neuritis, loss of hair, sprue, 
interference with normal skin respiration, alimentary tract disorders in- 
cluding gastroenteritis, degeneration of the liver, renal manifestations, in- 
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cluding cystitis, hemorrhagic conditions of the urine, severe pellagra and 
severe nerve and spinal degeneration. 

9. Representations as to V. P. Organic Mineral Tablets. Respondent 
represents that a deficiency of the alkali minerals—sodium, potassium, 
magnesium and calcium—will cause many of the symptoms of vitamin 
deficiency; that in general the function of vitamins is to promote mineral 
metabolism; that V. P. Organic Mineral Tablets in combination with the 
preparation designated by respondent as Vitamin F. Complex acts to 
restore a normal balance between the sympathetic and parasympathetic 
nervous systems; that these two preparations are effective in the treatment 
of gastrointestinal disorders which lead to ulcers and of angina pectoris. 

10. Representations as to Cerol. Respondent represents that the prepa- 
ration Cerol is wheat germ oil which is a competent treatment for sterility 
in the female; is a competent treatment for the prevention of sterility in 
the male; that when taken during gestation it will prevent hyperamesis 
and cause childbirth to become a relatively simple physiological process 
and render unnecessary the use of oxytocic drugs. j 

11. Representations as to V. P. Phosphade. Respondent represents that 
the ordinary diet is deficient in phosphates; that his preparation, V. P. 
Phosphade, by supplying the phosphate radical, is effective in eliminating 
calcium accumulations in the tissues and blood vessel walls, and thereby is 
effective in the treatment of high blood pressure, hardening of the arteries, 
heart trouble, stiffness of the joints and symptoms of premature old age. 

12. Representations as to Cerodyn, also called Cerolyn, and V. P. Fortified 
Wheat Germ. Respondent represents that the preparation which he has 
sold under the designation Cerodyn, Cerolyn and V. P. Fortified: Wheat 
Germ is a competent nutritional and corrective treatment for improving 
resistance to colds and influenza, improving physical stamina, including 
lessening of fatigue, improving mental functions and physical condition 
generally; that the preparation will correct inability to concentrate and 
inability to sleep because of nervous tension; that a general function of 
vitamins is to facilitate mineral assimilation and metabolism; that the 
practice of using various refined artificially colored or ripened foods has 
reduced the vitamin intake in many cases to the vanishing point. 

13. Representations as to Viable Acidophilus Yeast. Respondent repre- 
sents that the preparation ‘‘ Viable Acidophilus Yeast” produces lactic 
acid by fermentation of carbohydrates such as ordinary nutritional 
starches or cereals, and thereby restricts the growth of undesirable micro- 
organisms in the alimentary tract; that the preparation affords a con- 
venient means of supplying lactic acid; that the preparation is an effective 
treatment for halitosis. 

14. Representations as to vitamins generally. Respondent has para- 
phrased certain statements appearing on page 282 of the book “The Vita- 
mins” by Sherman and Smith (2nd edition), in such a way as to represent 
that general visceral atrophy, infection of alimentary tract, kidney, blad- 
der, sinuses, middle ear and lingual abscesses were observed in connection 
with Vitamin A deficiency in man. . 

Furthermore, respondent has paraphrased other statements appearing 
on page 282 of the aforesaid publication in such manner as to constitute a 
representation that Vitamin A Concentrate possessed great effectiveness 
in the treatment of puerperal septicemia (blood poisoning). 

Under the advertisement as to what is a vitamin, respondent has repre- 
sented that a vitamin is a nutritional factor whose absence or deficiency 
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from the diet is responsible for the development of a known or definable 
syndrome and whose restoration to the diet will cure the disease syndrome . 
and relieve symptoms of deficiency except when degeneration prevents re- 
covery, and that synthetic vitamins have been shown by accepted author- 
ities not to be capable of curing or relieving such disease or symptoms of 
deficiency. 

Respondent has represented in an advertisement entitled “The Proof of 
the Pudding Is In The Eating” that measurement of vitamin content or 
activity in units cannot be considered a dependable test of the value of 
vitamins for human beings but that the worth and value of vitamin con- 
centrates must be established by means of clinical tests made on human 
patients. 

Par. 4. The aforesaid advertisements and representations,. as well as 
many others of similar import which have not been specifically set out 
herein are grossly exaggerated, false, misleading and untrue in the follow- 
ing particulars: 

1. With respect to Catalyn. In truth and in fact, the preparation desig- 
nated as Catalyn, except as to Vitamin D and to a limited extent to Vita- 
min A, taken as directed, does not furnish a sufficient, adequate supply of 
vitamins to have any therapeutic value or effect in the treatment of vita-_ 
min deficiency of the body or the prevention of vitamin deficiency diseases, 
and is not a competent dietary supplement in the building of normal vital- 
ity and resistance. Furthermore, said preparation is not a competent 
treatment for the diseases and conditions such as acidosis, anemia, angina 
pectoris, backward children, Bright’s disease, change of life, chorea, colds 
constipation, cystitis, dropsy, enlarged glands, enlarged prostate gland, 
goiter, hardening of the arteries, headache, heart trouble, high blood pres- 
sure, infectious diseases, insomnia, low blood pressure, low vitality, meno- 
pause, mucous colitis, nervousness, ovary and menstrual disorders, illness 
of pregnancy, prostate gland disorders, pyrorrhea, disorders of the teeth 
tired feeling, diseases of the tonsils, tuberculosis, underweight, overweight, 
difficult urination, congested liver, cardiac asthma, dizzy spells, dizziness, 
liver blotches, gastric disturbance, nervous indigestion, frequent urina- 
tion, choking spells, sinus infection, chronic (low grade) infections, leg 
ulcers, varicose veins, etc. ; 

In truth and in fact, the use of Catalyn will not bring health to the user 
and cannot be relied upon to produce health. 

In truth and in fact, the user of Catalyn cannot be relied upon to pro- 
duce vitality and is not a product of Nature, but is a preparation com- 
pounded by man. 

In truth and in fact, the results which may be obtained by the use of 
Catalyn are not miraculous. Said preparation will not insure life and 
health to the user. 

2. With respect to Vitamin A Complex. In truth and in fact, the prepa- 
ration designated as Vitamin A Complex is not a competent nutritional 
and corrective treatment for the prevention and cure of diseases or condi- 
tions such as retarded appetite, growth and development, disturbed dental 
and bone development, susceptibility to infections, slow healing of 
Reticulo-endothelium and Epithelium, infection of eye including corneal 
ulcers and degeneration of eyes, infection of ear, infection of genitourinar 
tract, tonsilitis, pneumonia, tuberculosis, diarrhea, infection of cae 
difficulty of delivery of young, interference with successful reproduction 
and lactation, pernicious anemia, secondary anemia, gastritis, bronchitis 
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kidney and bladder disorders, calculi, nephritis, cystitis, excessive growth 
of lymphoid tissues, degeneration of the nervous system, atrophy of organs 
and glands including testes, liver, spleen, thyroid, pituitary and salivary. 

3. With respect to Vitamin B Complex. In truth and in fact, the prepa- 
ration designated as Vitamin B Complex is not a competent nutritional and 
corrective treatment for the prevention and cure of diseases or conditions 
such as susceptibility to infections due to lowered resistance, diabetes 
mellitus, functional disorders including atrophy, or pathological enlarge- 
ment of adrenals, brain, gonads, heart, kidneys, liver, ovaries, pancreas, 
pituitary gland, spleen, testes, thymus and thyroid glands, tendency to 
functional gastro-intestinal disorders such as ulcers, indigestion, tendency 
to muscular paralysis, loss of weight and vigor, stunted growth, tendency 
to edematous conditions, fall in body temperature, degeneration of the 
nervous system, anemia, disturbances of reproductive cycle, dental caries, 
predisposition to allergic conditions and all forms of neuritis. 

Said preparation may be of some value in the treatment of Vitamin B, 
deficiency neuritis which may occur in connection with beriberi, pellagra, 
pregnancy and chronic alcoholism. 

4. With respect to Vitamin C Complex. In truth and in fact the prepara- 
tion designated as Vitamin C Complex is not a competent nutritional and 
corrective treatment for the prevention and cure of such diseases as dis- 
eases of the blood vessels and capillaries, diseases of gums, tooth degenera- 
tion, joint and bone changes, mucous membrane hemorrhages, destruction 
of bone marrow, teudency to epithelial lesions, increased susceptibility to 
infections, retarded growth and loss of weight, physical weakness, depres- 
sion and irritability, rapid respiration and heart action, blood degenera- 
tion, development of heart weakness, increased weight and enlargement 
of spleen, liver, stomach, intestines and kidneys, atrophy of glands, in- 
cluding reduced secretion of adrenals and thyroid gland, development of 
arthritis and rheumatic tendencies, development of edematous conditions, 
complications of pregnancy, tendency to raise temperature, possible ste- 
rility, lowered glucose tolerance, cataract, predisposition to allergic condi- 
tions and sprue. 

&. With respect to Vitamin D Complex. In truth and in fact the prepara- 
tion designated as Vitamin D Complex is not a competent nutritional and 
corrective treatment for the prevention and cure of such diseases or condi- 
tions as defective mineral metabolism, decreased resistance to infection, 
especially against tuberculosis. Furthermore, respondent’s preparation 
is not a competent treatment for the cure or prevention of retarded growth, 
enlarged liver, kidneys, spleen, instability and irritability of nervous sys- 
tem and tissues, muscular weakness, constipation, pyorrhea, parathyroid 
dysfunction and mental disorders. 

Said preparation may be of some value in the treatment of defective 
metabolism of calcium and phosphorus, which occurs in connection with 
diseases such as rickets and osteomalacia. 

6. With respect to Vitamin E Complex. In truth and in fact neither 
Vitamin E nor the preparation designated by the respondent as Vitamin 
Complex is a competent nutritional treatment for or preventive of diseases 
or conditions such as loss of weight, retarded growth, weakness, paralysis, 
lowered resistance to infection, particularly to infantile paralysis, sterility 
(temporary in female—permanent in male), falling hair and alteration of 
the texture of the hair and possible tendency, to malignancies. 

%. With respect to Vitamin F Complex. In truth and in fact neither 
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Vitamin F nor the preparation designated by the respondent as Vitamin F 
Complex is a competent nutritional treatment for or preventive of diseases 
or conditions such as epidermal manifestations including rigid and split 
fingernails, eczematous condition, dermatitis, scurf, dandruff and hemor- 
rhagic spots on the skin, brittleness and falling out of hair, impairment 
of endocrine glands, particularly the pituitary glands, impairment of vis- 
ceral organs, particularly the kidneys, lowered resistance to allergies, sus- 
ceptibility to Vitamin D poisoning, loss of sex instincts, lowered resistance 
to infections, particularly to tuberculosis, cessation of growth, severe 
renal manifestations and sterility. Furthermore, the term Vitamin F is 
not an expression accepted by scientists as a designation for any substance. 

8. With respect to Vitamin G. In truth and in fact the preparation 
designated-as Vitamin G is not a competent nutritional and corrective 
treatment for the prevention of underdevelopment, retarded growth and 
malnutrition, eye disorders, incipient pellagra, secondary anemia, cu- 
taneous changes, neuritis, loss of hair, sprue, interference with normal 
skin respiration, alimentary tract disorders including gastro-enteritis, de- 
generation of the liver, renal manifestations including cystitis, hemor- 
rhagic conditions of the urine, severe pellagra and severe nerve and spinal 
degeneration. 

9. With respect to V. P. Organic Mineral Tablets. In truth and in fact 
a deficiency of the alkaline minerals including sodium, potassium, mag- 
nesium and calcium, will not cause the symptoms of vitamin deficiency, 
except possibly some of the manifestations of Vitamin D deficiency, and 
in general the function of vitamins is not to promote mineral metabolism. 
Furthermore, V. P. Organic Mineral Tablets in combination with the 
preparation designated by respondent as Vitamin F and Vitamin F Com- 
plex cannot restore a normal balance between the sympathetic and para- 
sympathetic nervous system and these two preparations are not effective 
either singly or in combination with each other in the treatment of gastro- 
intestinal disorders including ulcers or of angina pectoris. 

10. With respect to Cerol. In truth and in fact the preparation desig- 
nated as Cerol is not a competent nutritional and corrective treatment for 
sterility in the female; in the prevention of sterility in the male; that it 
will not when taken during gestation prevent hyperemesis and cause child- 
birth to become a relatively simply physiological process and render un- 
necessary the use of oxytocic drugs. 

11. With respect to V. P. Phosphade. In truth and in fact the prepara- 
tion designated as V. P. Phosphade is not a competent nutritional and cor- 
rective treatment for a diet deficient in phosphates, and by supplying the 
phosphate radical is not effective in eliminating calcium accumulations in 
the tissues and blood vessel walls, and is not thereby effective in the treat- 
ment of high blood pressure, hardening of the arteries, heart trouble, stiff- 
ness of the joints and symptoms of premature old age. ; 

12. With respect to Cerodyn, also called Cerolyn, and V. P. Fortified 
Wheat Germ. In truth and in fact the preparation designated as Cerodyn 
also called Cerolyn, and V. P. Fortified Wheat Germ, is not a competent 
nutritional and corrective treatment for improving resistance to colds and 
influenza, improving physical stamina, including lessening of fatigue, im- 
proving mental functions and physical condition generally; will not cor- 
rect inability to concentrate and inability to sleep because of nervous 
tension; a general function of vitamins is not to facilitate mineral assimi- 
lation and metabolism and the practice of using various refined artificially 
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colored or ripened foods has not reduced the vitamin intake in many cases 
to the vanishing point. 

13. With respect to Viable Acidophilus Yeast. In truth and in fact the 
preparation designated as Viable Acidophilus Yeast is not a competent 
nutritional and corrective treatment for producing lactic acid by fermen- 
tation of carbohydrates such as ordinary nutritional starches or cereals 
and will not thereby restrict the growth of undesirable microorganisms in 
the alimentary tract; that it does not afford a convenient means of sup- 
plying lactic acid and that it is not an effective treatment for halitosis. 

14. With respect to vitamins generally. In truth and in fact, the repre- 
sentations presented by the paraphrasing of certain statements on page 
282 of the book entitled “‘The Vitamins” by Sherman and Smith (2nd edi- 
tion) are false and misleading in that general visceral atrophy, infection of 
’ alimentary tract, -kidney, bladder, sinuses, middle ear and lingual ab- 
scesses were not observed in connection with Vitamin A deficiency in man, 
but the above symptoms or conditions were in fact observed in connection 
with experimental animals maintained on a diet deficient in Vitamin A. 
This fact is clearly set forth in the context which respondent used in pre- 
paring the paraphrased statement. Furthermore, the paraphrase of the 
statement appearing on page 282 of the aforesaid publication representing 
that Vitamin A Concentrate possesses great effectiveness in the treatment 
of puerperal septicemia (blood poisoning) is false in that said statement is 
immediately followed in said publication by the following qualification: 
“Tt is clear that impressive as are the results described, they are too few in 
number to allow the deduction that this form of treatment is <pecific in its 
nature for septicemia.” 

In truth and in fact, it has been demonstrated and accepted by author- 
ities that synthetic vitamins are capable of curing or relieving the diseases 
or symptoms of deficiency caused by a diet deficient in the respective vita- 
mins with an effectiveness equal to that resulting from the administration 
of the same vitamin obtained from a natural] source. 

In truth and in fact, the established method of expressing the vitamin 
content or activity of vitamin preparations intended for administration to 
human beings is in terms of units based on animal tests made with the 
products and the validity of such tests and of such method of expressing 
vitamin content or activities are accepted by recognized authorities. _ 

Par. 5. The use-by the respondent of the foregoing false and deceptive 
statements and representations, disseminated as aforesaid, has had, and 
now has, the capacity and tendency to, and does, mislead and deceive a 
substantial number of the purchasing public into the erroneous and mis- 
taken belief that such false statements, representations and advertise- 
ments are true, and to induce a substantial number of the purchasing pub- 
lic, because of such erroneous and mistaken belief, to purchase respond- 
ent’s preparations. 

Par. 6. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute un- 
fair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, Finpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on March 17, 1942, issued and subsequently 
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served its complaint in this proceeding upon the respondent named in the 
caption hereof, charging him with the use of unfair and deceptive acts and 
practices in commerce, in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondent’s answer thereto, 
certain facts and exhibits were stipulated into the record in lieu of testi- 
mony in support of or in opposition to the charges in the complaint, all 
intervening procedure was waived, and the stipulated evidence and ex- 
hibits were duly recorded and filed in the office of the Commission. There- 
after, the proceeding regularly came on for final hearing before the Com- 
mission on said complaint, the answer thereto, the stipulated evidence and 
exhibits (the filing of briefs and oral argument having been waived), and 
the Commission having duly considered the matter, and being now fully 
advised in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


PaRAGRAPH 1. (a) Respondent, Royal Lee, is an individual, trading as 
Vitamin Products Company with his principal office and place of business 
at 2023 West Wisconsin Avenue, Milwaukee, Wis. He is now, and for 
more than three years last past has been, engaged in the sale and distribu- 
tion of various products, including preparations designated and adver- 
tised as Catalyn, Vitamin A Complex, Vitamin B Complex, Vitamin C 
Complex, Vitamin D Complex, Vitamin E Complex, Vitamin F Complex, 
Vitamin G Complex, V-P Organic Mineral Tablets, Cerol, V-P Phosphade, 
Cerodyn (also referred to as Cerolyn and V. P. Fortified Wheat Germ) and 
Viable Acidophilus Yeast. 

(b) In carrying on his aforesaid business, respondent causes said prepa- 
rations whensold to be transported from his place of business in Milwaukee, 
Wis., to purchasers at their points of location in various other States of the 
United States, and at all times mentioned herein has maintained a course 
of trade in said preparations in commerce among and between the various 
States of the United States. 

Par. 2. (a) In the course and conduct of his aforesaid business, re- 
spondent has disseminated and has caus: d the dissemination of false adver- 
tisements concerning his said preparations by the United States mails 
and by various other means in commerce, as ‘‘commerce”’ is defined in 
the Federal Trade Commission Act; and has disseminated and has caused 
the dissemination of false advertisements concerning his said preparations 
by various means for the purpose of inducing and which are likely to in- . 
duce, directly or indirectly, the purchase of said preparations in com- 
merce, as “commerce”? is defined in the Federal Trade Commission Act. 
The dissemination of some of said false advertisements was discontinued 
by respondent in 1939 and the dissemination of others was discontinued 
subsequent thereto. Among and typical of the false, misleading and de- 
ceptive statements and representations contained in said false advertise- 
ments, disseminated and caused to be disseminated as hereinabove set 
forth by the United States mails, by advertisements in periodicals and by 
circulars, leaflets, pamphlets and other advertising literature are those 
hereinafter set forth. 

(b) Respondent’s advertisements of the preparation designated “Cat- 
alyn”’ included the following: 
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“Catalyn” tablets were developed for the purpose of supplying a multiple vitamin 
concentrate in convenient form, which would be effective as a dietary supplement in 
the treatment of any vitamin déhaieney disease, or for use in preventing deficiency dis- 
- ease and building the normal vitality and resistance that is the result of complete nu- 
ELON) baer 


LIST OF AILMENTS 
For Which ‘‘CATALYN” is Recommended 
And Case Report Index 


Acidosis, Anemia, Angina Pectoris, Backward Children, Bright’s Disease, Change of 
Life, Chorea, Colds, Constipation, Cystitis, Dropsy, Enlarged Glands, Enlarged Pros- 
tate Gland, Goiter (simple and Toxic), Hardening of the Arteries, Headache, Heart 
Trouble, High Blood Pressure, Infectious Diseases, Insomnia, Low Blood Pressure, 
Low Vitality, Menopause, Mucous Colitis, Nervousness, Ovary and Menstrual Dis- 
orders, Pregnancy, Illness of Pregnancy, Prostrate, Pyorrhea, Teeth, Tired Feeling, 
Tonsils, Tuberculosis. 


(Detailed representations with respect to the above ailments in the 
advertisement have been omitted.) 


CASE REPORTS 
Convincing Evidence of the Merits of 
“Catalyn” 


Under the caption, ‘‘CASE REPORTS—Convincing Evidence of the Merits of 
‘Catalyn,’”’ respondent represents that his preparation ‘‘Catalyn”’ is a competent cure 
or treatment for various conditions, ailments or diseases, including many conditions, 
ailments or diseases referred to above, and in addition the following: underweight, over- 
weight, difficult urination, congested liver, cardiac asthma, dizzy spells, dizziness, liver 
blotches, gastric disturbance, nervous indigestion, frequent urination, choking spells, 


and sinus infection. 
Such persons, taking ‘‘Catalyn” will soon notice a marked Bian in their 


vitality, resulting in more definite reactions to the physician’s treatment. 
This is particularly true of chronic (low grade) infections, sinus trouble, leg ulcers, 
varicose veins, etc. 
“CATALYN” For Health 
CATALYN—Nature’s Source of Vitality 


Anything as miraculous in its performance as “Catalyn” naturally invites condemna- 
tion by certain critics who apparently believe they are competent to express Dee es 


without investigation. 
These critics by their unreasonable attitude and unwarranted propaganda are respon- 


sible for the unnecessary suffering and death of those persons who are thereby denied 
the knowledge of this life and health-building product. 


(oc) Respondent’s advertisements of the preparation designated ‘‘ Vita- 
min A Complex”’ included the following: 


VITAMIN A COMPLEX 


~ 


Apparent Function: 
1. Necessary to normal function and integrity of— 
Tissues of epiblastic origin; Epithelial tissues (Wound healing hastened, resistance 


to infections raised); Nervous system. 
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2. Necessary to maintenance of normal cell metabolism, such as: Cell respiration ; 
Blood cell generation (Platelets). 

3. Necessary to formation and integrity of periodontal tissue. 

4. Promotes growth, feeling of well-being and longevity. 

5. Essential to successful reproduction. 

6. Prevents keratinization of tissues. 


Possible Results of Deficiency; 

7. Retarded appetite, growth and development (due to interference with assimila- 
tion). 

8. Disturbed dental and bone development, (atrophy).: 

9. Susceptibility to infections as well as slow healing of the following: 

Reticulo-endothelium; Epithelium, due to degenerative change in structures of skin 
and mucosa. — ; 

10. Presence (due to lowered resistance) of — 

Infections of eye (corneal ulcers) and degeneration of eyes (xerophthalmia, kera- 
tomalacia, night blindness, total blindness) ; Infections of ear (otitis media); Infections 
of genitourinary tract; Infections of mucous tract (tonsilitis) ; Infections of respiratory 
tract (pneumonia, tuberculosis); Infections of gastrointestinal tract (diarrhea) ; Infec- 
tions of sinuses. 

11. Presence of keratinizations and metaplasia of— 

Epithelium; Genitourinary tract (making for difficult delivery of young); Mucous 
tract; Respiratory tract; Glands. 

12. Interference with successful reproduction and lactation (loss of sex impulse); 
Sterility in the female by failure of ovulation or resorption of fetus; Sterility in the male 
by temporary injury to seminiferous epithelium; Prolonged gestation, retained and dis- 
eased placenta, difficult delivery. 

13. Development of— 

Pernicious anemia; Secondary anemia; Rickets (in conjunction with Vitamin D defi- 
ciency); Gastritis; Bronchitis. 

14. Development of kidney and bladder disorders (metaplasias) and renal dysfunc- 
tion; Formation of stones (calculi); Nephritis; Cystitis. 

15. Excessive growth of lymphoid tissue. 

16. Degeneration of the nervous system—dulling or perversion of special senses. 


Results of Absence: 


17. Atrophy of organs and glands (testes, liver, spleen, thyroid, pituitary and sali- 
vary). 

18. Degenerative skeletal muscle lesions develop. 

19. Ophthalmia, xerophthalmia, keratomalacia, conjunctivitis or kerato-conjuncti- 
vitis. 

20. Death. ‘ . : 


(d) Respondent’s advertisements of the preparation designated “ Vita- 
min B Complex” included the following: ¥ ae 


VITAMIN B COMPLEX 
Apparent Function: 
1. Stimulates and promotes appetite and normal digestion. 
2. Promotes optimal growth (increases height and vigor). 
3. Necessary to maintenance of normal metabolic processes such as: Carbohydrate 
metabolism (lactic acid excesses) ; Cell respiration; Tissue respiration. 
4, Necessary to normal pregnancy and lactation. 
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Maintains nervous function. 

Stimulates digestive secretions, including insulin. 

. Necessary to maintenance of muscle tonus. 

Prevents toxicosis from protein components in high meat diets. 


PORE OPS 


Possible Results of Deficiency: 

9. Susceptibility to infections due to lowered resistance. 

10. Disturbed carbohydrate metabolism (Diabetes Mellitus) (lactic acid excesses, 
slow or labored respiration). 

11. Functional disorders, atrophy or pathological enlargement of adrenals, brain, 
gonads, heart (heart block and bradycardia), kidneys, liver, ovaries, pancreas, pituitary 
gland, spleen, testes, thymus and thyroid glands—goiter. 

12. Tendency to functional gastrointestinal disorders (Intestinal immobility, loss of 
tonus, constipation, lack of gastric secretions, ulcers, impaired appetite [anorexia] and 
digestion). 

13. Tendency to muscle paralysis (loss of tone). 

14. Loss of weight and vigor, stunted growth and emaciation. 

15. Tendency to edematous conditions. 

16. Fall in body temperature. 

17. Degeneration of central nervous system (impaired nerve function, convulsions, 
tetany). 

18, Anemia. 

19. Disturbances of reproductive cycle (sterility—atrophy of seminiferous tubules, 


loss of libido, anestrus—hemorrhage at partus and abortions). 
20. Dental caries. 
21. Predisposes to allergic conditions. 


Results of Absence: , 

22. Beriberi. 

23. Peripheral and other forms of neuritis (polyneuritis). 

24. Death. : 
(ec) Respondent’s advertisements of the preparation designated ‘‘ Vita- 

min C Complex” included the following: . 


VITAMIN C COMPLEX 


Apparent Function: , 

1. Essential to health and integrity of endothelial tissues (raises resistance to infec- 
tions). 

2. Essential to proper development of teeth. 

3. Essential to oxygen metabolism. 

4, Regeneration of blood cells. 

5. Maintains proper blood-clotting time. 


Possible Results of Deficiency: 

6. Tendency to structural tissue changes: 

(a) Diseases of blood vessels and capillaries (fragility, hemorrhages, tendency 
to bruise easily, “black and blue spots,” purpura hemorrhagica), (varicosities). 

(b) Diseases of gums (hemorrhages, sore gums), (pyorrhea). 

(c) Tooth degeneration (Necrosis, caries). 

(d) Joint and bone changes (Decalcification, friability). 

(e) Mucous membrane hemorrhages. 

(f) Destruction of bone marrow. 
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7. Tendency to epithelial lesions (ulcerations of mouth, intestines, etc.). 

8. Increased susceptibility of reduced resistance to infections. 

9. Retarded growth and loss of weight. 

10. Physical weakness, depression and irritability. 

11. Rapid respiration and heart action. 

12. Blood degeneration (Tendency to certain types of anemia, reduced hemoglobin, 
destruction of bone marrow). 

13. Development of heart weakness. 

14. Increased weight and enlargement of spleen, liver, sianeu intestines and kid- 


15. Atrophy or hypertrophy of glands; 


(a) Reduced secretion of adrenals; 
(b) Morbid secretion of thyroid (toxic goiter). 


16. Development of arthritis (Rheumatic tendency). 

17. Development of edematous conditions. 

18. Complications of pregnancy and lactation as well as ill effects to new born 
(Abortions). 

19. Tendency to raised temperature. 

20. Possible Sterility. ; 

21. Lowered glucose tolerance. 

22. Cataract. 

23. Predisposes to allergic conditions. 


Results of Absence: 


24. Scurvy. 
25. Sprue. 
26. Death. 


(f) Respondent’s advertisements of the preparation designated “ Vita- 
min D Complex”’ included the following: 


VITAMIN D COMPLEX 
Apparent Function: 


1. Essential to proper mineral metabolism; absorption from alimentary tract, utiliza- 
tion (health and calcification of bone and teeth) (Antirachitic action) and excretion of 
calcium and phosphorus. 

Necessary to successful pregnancy and lactation. 

Necessary for normalizing and reducing time of labor. 

Necessary to maintain blood platelets at normal level. 

. Maintains normal coagulation time of blood. 

Maintains growth (longitudinal bone growth). 

Aids in maintaining muscle tone. 

Increases strength of capillaries. 

Related to hormonal function. 

10. Increases resistance to infections (especially against tuberculosis). 
11. Necessary to normal respiratory function. 


SSMS Slee FEC nals eS 


Possible Results of Deficiency: 

12. Rickets and osteomalacia (improper calcification of bone). 
13. Growth retarded. 

14. Enlargement of liver, kidney and spleen. 

15, Instability and irritability of nervous system and tissues. 
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16. Decreases resistance to infections. 

17. Muscular weakness, constipation and reduced motility of gastro-intestinal tract. 

18. Increased tendency to dental caries and defective teeth (improper calcification) 
(pyorrhea). 

19. Parathyroid dysfunction (Enlargement). 

20. Menstrual disorders, cessation of ovulation, uterine atrophy, difficult childbirth 
due to deformities in pelvic development. 


Results of Absence: 


21. Osteoporosis. 
22. Rickets. 


(g) Respondent’ s advertisements of the preparation designated ‘ Vita- 
min E Complex” included the following: 


VITAMIN E 


Apparent Function: 
1. Necessary to reproduction in both male and female (necessary to prevent irrep- 
arable sterility in male). 
. Necessary to maintenance of mental alertness. 
. Necessary to growth and vigor. 
. Possibly to prevent carcinoma. 
. Necessary to resistance to infections. 
. Possibly to prevent paralysis of young (from E-deficient mothers). 
. Vermifuge (possibly due to associated principles). 
. Some influence on the endocrines (pituitary, anterior pituitary). 


CONOR ww 


Possible Results of Deficiency: 

9. Loss of weight, retarded growth, weakness. 

10. Wasting of muscles, paralysis. 

11. Lowered resistance in infections (particularly to infantile paralysis). 

12. Sterility (temporary in female—interference with placental function), (Perma. 


nent in male—irreparable seminiferous ephithelial injury). 


Results of Absence: 


13. Severe paralysis. 
14. Disturbances of latter stages of pregnancy producing sterility (fetal resorption 


and habitual abortion). 
15. Roughness, falling out (alopecia) and altering of the texture of the hair. 


16. Possible tendency to malignancies. 


(h) Respondent’s advertisements of the preparation designated “ Vita- 
min F Complex”’ included the following: 


VITAMIN F 


Apparent Functions: 

1. Necessary to healthy epidermis (Protection against infection). 

2. Maintains normal growth and reproduction. 

3. May be necessary to maintain normal blood sugar (Possibly related to Insulin 
secretion), : 

4. Necessary to cell respiration. 


5. Necessary to hair health. 
6, Necessary to brain function and probably to function of other nerve tissue, 
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Possible Results of Deficiency: 


Ue 


Epidermal manifes' ations (Ridged and split fingernails, eczematous conditions, 


dermatitis—infantile and allergic, scurf, dandruff and hemorrhagic spots on the skin). 


8. 
9. 


10. 
sibe 


12 


13. 
14. 


Brittleness and falling out of hair (Alopecia). 

Involvement of endocrine glands (pituitary in particular). 
Involvement of visceral organs (particularly kidneys). 
Lowers resistance to allergies. 

. Susceptibility to Vitamin D poisoning. 

Loss of sex instinct. 

Lowered resistance to infections (Tuberculos’s in particular). 


Results of absence: 


15 
16 
17 


. Cessation of growth and subsequent death. 
. Severe renal manifestations (Hematuria, albuminaria and severe nephritis). 
. Sterility (Impaired and irregular ovulation with interference with mechanism of 


labor in the female), (Loss of sex potentia with eventual sterility in the male). 


(¢) Respondent’s advertisements of the preparation designated ‘“ Vita- 


min 


G Complex” included the following: 
VITAMIN G COMPLEX 


Apparent Function: 


lle 
2. 
3. 
ity. 
4. 


Necessary to growth and development. 
Necessary to cell respiration. 
As growth stimulus promotes normal repair processes and thereby delays seni - 


Necessary to blood regeneration. 


Possible Results of Deficiency: 


5. 
6. 
Te 
8. 
9: 


Underdevelopment and retarded growth from malnutrition. 
Eye disorders (conjunctivitis). 
Incipient pellagra. 
Abnormally slow regeneration of erythrocytea (secondary anemia). 
Cutaneous changes (pellagric symptoms, mild dermatitis). 
. Nerve lesions and irritability (Neuritis). 
. Loss of hair (alopecia). 
. Sprue. 
Interferes with normal skin respiration. 
Alimentary tract disorders (Gastroenteritis, stomatitis, digestive disturbances). 


. Fatty infiltration and degeneration of the liver. 
16. 


Renal manifestations (Cystitis, Hemorrhagic conditions of the urine, stones— 


renal calculi). 


Results of Absence: 


ive 


diarr 


18. 
19. 
20. 


21. 


22. 


Gastrointestinal disturbances (Gastroenteritis, stomatit’s, ulcerative colitis, 
hea, nausea, vomiting, achlorhydria). 
Cessation of growth. 
Kye disorders (kera inization, severe conjunctivitis, ophthalmia cataracts). 
Severe pellagra. 
eevens nerve and spinal degeneration (Mental disorders, hyperirritability). 
eath. 


(7) Respondent’s advertisements of the preparation designated ‘V—P 
Organic Mineral Tablets” included the following: 
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The alkali minerals—sodium, potassium, magnesium and calcium—also, if deficient, 
cause many of the symptoms of vitamin deficiency. This is because in general the func- 
tion of vitamins is to promote mineral metabolism. * * * 

* * * Vitamin F and “V-P ’ Organic Mineral tablets act to mobilize both calcium 
and potassium in the tissue fluids and restore a normal balance of power between the 
sympathetics and parasympathetics. This probably explains the benefit of this treat- 
ment for both gastrointestinal disorders that lead to ulcers, and the obvious benefits in 
most angina pectoris cases, for the latter has been identified as a condition of irritability 
of areas supplied by the vagus, and quite recently substantial evidence has been offered 
to show that the pain attacks in angina pectoris are really cramps of the oesophagus. 


(k) Respondent’s advertisements of the preparation designated 
“Cerol”’ included the following: 


The clinical use of wheat germ oil for the treatment of sterility in the female and as a 
preventive of sterility in the male has been attended with considerable success. * * * 

* * * Such a course of treatment is ideal for the mother during gestation and 
lactation periods. There will be no hyperemesis, and the delivery becomes a relatively 
simple process of normal physiology that is an object lesson to those who have not had 
the opportunity to observe the action of vitamins under these circumstances. The 
necessity of oxytocic drugs is eliminated, no doubt, because we are supplying better 
nutrition to the pituitary. * * * 


(1) Respondent’s advertisements of the preparation designated ‘“‘ V—P 
Phosphade” included the following: 


Because the ordinary diet not only is deficient in Vitamins, but also lacks certain 
phosphates we have prepared “V.P. Phosphade”’ to supply the phosphate radical to 
aid “Catalyn” in eliminating the calcium accumulations in the tissues and blood vessel 
walls likely to be present in conditions of high blood pressure, hardening of the arteries 
and heart trouble. These calcium accumulations also are the cause of stiffness of the 
joints and many other indications of premature old age. 

Without the ‘‘V.P. Phosphade”’ removal of these deposits is a slow process, as the 
rate of removal is limited by the amount of phosphoric radical taken into the system in 
food. Results are obtained so much quicker when the ‘‘V.P. Phosphade”’ is used that 
the saving in ‘‘Catalyn” more than offsets the cost of the “V.P. Phosphade.”’ 


(m) Respondent’s advertisements of the preparation designated ‘‘Cero- 
dyn,” also referred to as ‘‘Cerolyn” and “V.P. Fortified Wheat Germ,” 


included the following: 


* * * Tts use will ordinarily show improvement in resistance to colds, improved 
physical stamina (less fatigue), better mental function (as shown by school marks in 
children) and a generally improved physical condition. * ey Re ie ay 

* * * A general function of vitamins is to facilitate mineral assimilation and me- 
tabolism and therefore it is evident that mineral deficiency can be a secondary conse- 
quence of vitamin deficiency. * * * The practice of using refined sugar, flour and 
other cereals, artificially colored and ripened fruits and vegetables, etc., that may have 
had their vitamin content further diminished through storage, has reduced the vitamin 
intake in many cases to the vanishing point. As a result, even before We experience the 
more severe consequences of deficiency, we become easily fatigued (physically and 
mentally), cannot concentrate, may be unable to sleep or rest because of PROS fen 
sion, lose our normal powers of resistance and become a victim of every cold or “flu ”’epi- 
demiien y=, ert 


> 
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(n) Respondent’s advertisements of the preparation designated “Viable 
Acidophilus Yeast”’ included the following: 


VIABLE 
ACIDOPHILUS 
YEAST 


A new PALATABLE Yeast that produces lactic acid by fermentation of carbohy- 
drates, and thereby restricts the growth of undesirable microorganisms in the alimen- 
tary system. 

This yeast differs from ordinary yeast in that it does not form alcohol or CO:. 

The daily use of two wafers before breakfast with a glass of hot water is suggested for 
halitosis of intestinal origin and to improve elimination. 

It affords a convenient means of supplying lactic acid, the sources heretofore of which 
have been only such foods as acidophilus milk, buttermilk and sauerkraut. * * * 
Acidophilus yeast, however, does not require a specialized carbohydrate like this, but 
it will form lactic acid from any of the ordinary nutritional starches or cereals. 


‘ ©) fees enme advertisements relating generally to vitamins included 
the following: 


* * * “The Vitamins” by Sherman and Smith (Second Edition). 

On page 282 it is stated that in 20 to 72% of the tests and deficiency of Vitamin A 
results were—general visceral atrophy, infection of alimentary tract, kidney, bladder, 
sinuses, middle ear and lingual abscesses. 

On this page is also found the statement that 14 patients treated with Vitamin A con- 
centrate for puerperal septicemia (blood poison), 13 recovered; whereas of 18 cases oc- 
curring in the same hospital the previous year, and which were not so treated (with 
Vitamin A), all died. 


WHAT IS A VITAMIN? 


Here’s our definition: 

A vitamin is that nutritional factor whose absence or deficiency from the diet is 
responsible for the development of a known definable syndrome, and WHOSE 
RESTORATION TO THE DIET SCHEDULE WILL CURE THE DISEASE 
AND RELIEVE SYMPTOMS OF DEFICIENCY, except when degeneration 

“prevents recovery. 


Synthetic or ‘‘pure” vitamins will NOT meet this acid test. The facts are published 
by accepted authorities and available to anyone who cares to dig them out of the 
medical journals. 


THE PROOF OF THE 
PUDDING IS IN THE EATING 


WE INVITE COMPARISON of V-P Vitamin Complexes in your practice. The 
ULTIMATE TEST of any commercial concentrate is the results that YOU as a 
physician can obtain with it, irrespective of the knowledge of its chemistry. We were 
warming ourselves with coal hundreds of years before we knew it contained carbon. 
Patients with ‘‘incurable” deficiency diseases are responding today to V-P vitamin 
concentrates of unknown chemistry. 

A clinical test of our B Complex in heart arrhythmias, our C Complex is an infectious 
case of our ‘‘Catalyn”’ in a case of low vitality will serve to convince you of the superi- 
ority of a NATURAL product gleaned from multiple FOOD sourees in order to retain 
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the priceless “unknown factors” vitally necessary for the delicate balance of the com- 
plete vitamin complex. ; 

One important finding that has upset previous notions is that a given vitamin product 
with a specified ‘‘unit content’ may be very effective for one species of animal and of 
little or no effect for another species. The practical effect of this discovery is that the 
units up to now used to measure vitamin content can no longer be considered a depend- 
able measure of merit. : 


Par. 3. (a) Through the use of the statements, representations and 
advertisements set out in the preceding paragraph, and others of similar 
import not specifically set out therein, all of which purport to be descrip- 
tive of the nutritional and therapeutic properties of said preparations, the 
respondent has represented directly and by implication as follows: 

(b) As to Catalyn: That the preparation “‘Catalyn” contains a suffi- 
cient supply of multiple vitamin concentrates to constitute a competent 
dietary supplement in the treatment of vitamin deficiency diseases and a 
competent nutritional and corrective treatment for the prevention and 
cure of such diseases and conditions as acidosis, anemia, angina pectoris, 
backward children, Bright’s disease, change of life, chorea, colds, consti- 
pation, cystitis, dropsy, enlarged glands, enlarged prostate gland, goiter, 
hardening of the arteries, headache, heart trouble, high blood pressure, 
infectious diseases, insomnia, low blood pressure, low vitality, menopause, 
mucous colitis, nervousness, ovary and menstrual disorders, illness of preg- 
nancy, prostate gland disorders, pyorrhea, teeth disorders, tired feeling, 
diseases of tonsils, tuberculosis, underweight, overweight, difficult urina- 
tion, congested liver, cardiac asthma, dizzy spells, dizziness, liver blotches, 
gastric disturbances, nervous indigestion, frequent urination, choking 
spells, sinus infection, chronic (low grade) infections, sinus trouble, leg 
ulcers and varicose veins. By the use of the slogan “‘ Catalyn for Health” 
' respondent represents that said preparation will bring health to the user 
and that it can be relied upon to produce health. By the use of the slogan 
“Catalyn—Nature’s Source of Vitality” respondent represents that Cat, 
alyn can be relied upon to produce vitality and that it is a product of nature, 
Respondent represents that the results obtained by the use of Catalyn are 
miraculous and by designating the preparation as “This life- and health- 
building product” he represents that the consumption of the product will 
insure life and health to the user. 

(c) As to Vitamin A Complex: That the preparation “Vitamin A Com. 
plex” is a competent nutritional and corrective treatment for the preven- 
tion and cure of diseases or conditions such as retarded appetite, growth 
and development, disturbed dental and bone development, susceptibility, 
to infections, slow healing of reticulo-endothelium and epithelium, infec: 
tion of eye including corneal ulcers and degeneration of eyes, infection of 
ear, infection of genito-urinary tract, tonsilitis, pneumonia, tuberculosis, 
diarrhea, infection of sinus, difficulty of delivery of young, interference 
with successful reproduction and lactation, pernicious anemia, secondary 
anemia, gastritis, bronchitis, kidney and bladder disorders, calculi, 
nephritis, cystitis, excessive growth of lymphoid tissues, degeneration of 
the nervous system, BerOphy of organs and glands including liver, testes, 

thyroid, pituitary and salivary. ; 
POR AS to Vitemin B Complex: That the preparation “Vitamin B Com- 
plex” is a competent nutritional and corrective treatment for the preven- 
tion and cure of diseases or condition such as susceptibility to infections 
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due to lowered resistance, diabetes mellitus, functional disorders including 
atrophy or pathological enlargement of adrenals, brain, gonads, heart, 
kidneys, liver, ovaries, pancreas,, pituitary gland, spleen, testes, thymus, 
and thyroid glands, tendency to functional gastro-intestinal disorders such 
as ulcers, indigestion, tendency to muscular paralysis, loss of weight and 
vigor, stunted growth, tendency to edematous conditions, fall in body 
temperature, degeneration of the nervous system, anemia, disturbances of 
reproductive cycle, dental caries, predisposition to allergic conditions, and 
all forms of neuritis. 

(e) As to Vitamin C Complex: That the preparation ‘Vitamin C Com- 
plex” is a competent nutritional and corrective treatment for the preven- 
tion and cure of diseases or conditions such as diseases of the blood vessels 
and capillaries, diseases of gums, tooth degeneration, joint and bone 
changes, mucous membrane hemorrhages, destruction of bone marrow, 
tendency to epithelial lesions, increased susceptibility to infections, re- 
tarded growth and loss of weight, physical weakness, depression and irri- 
tability, rapid respiration and heart action, blood degeneration, develop- 
ment of heart weakness, increased weight and enlargement of spleen, liver, 
stomach, intestines and kidneys, atrophy of glands, including reduced se- 
cretion of ardenals and thyroid gland, development of arthritis and rheu- 
matic tendencies, development or edematous conditions, complications of 
pregnancy, tendency to raise temperature, possible sterility, lowered glu- 
cose tolerance, cataract, predisposition to allergic conditions and sprue. 

(f) As to Vitamin D Complex: That the preparation “ Vitamin D Com- 
plex” is a competent nutritional and corrective treatment for the preven- 
tion and cure of diseases or conditions such as improper mineral metabo- 
lism, increases resistance to infection, especially against tuberculosis, re- 
tarded growth, enlarged liver, kidneys, spleen, instability and irritability 
of nervous system and tissues, muscular weakness, constipation, pyorrhea, 
parathyroid dysfunction and menstrual disorders. 

(g) As to Vitamin E Complex: That the preparation ‘Vitamin E,”’ in- 
cluding respondent’s preparation ‘‘ Vitamin E Complex,” is a competent 
nutritional and corrective treatment for the prevention and cure of such 
diseases or conditions as loss of weight, retarded growth, weakness, pa- 
ralysis, lowered resistance to infection, particularly to infantile paralysis, 
sterility (temporary in female—permanent in male), falling hair, and 
alteration of the texture of the hair and possible tendency to malignancies. 

(h) As to Vitamin F Complex: That the preparation “Vitamin F,” in- 
cluding respondent’s preparation ‘“‘ Vitamin F Complex,” is a competent 
nutritional and corrective treatment for the prevention and cure of such 
diseases or conditions as epidermal manifestations including ridged and 
split fingernails, eczematous condition, dermatitis, scurf, dandruff, and 
hemorrhagic spots on the skin, brittleness and falling out of hair, impair- 
ment of endocrine glands, particularly the pituitary glands, impairment of 
visceral organs, particularly the kidneys, lowered resistance to allergies 
susceptibility to Vitamin D poisoning, Joss of sex instincts, lowered resist 
ance to infections, particularly to tuberculosis, cessation of growth, severe 
renal manifestations and sterility. , 

() As to Vitamin G Complex: That the preparation “Vitamin G Com- 
plex”’ is a competent nutritional and corrective treatment for the preven- 
tion and cure of diseases or conditions such as underdevelopment, retarded 
growth and malnutrition, eye disorders, incipient pellagra, secondary 
anemia, cutaneous changes, neuritis, loss of hair, sprue, interference with 
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normal skin respiration, alimentary tract disorders including gastro- 

enteritis, degeneration of the liver, renal manifestations, including cystitis, 

hemorrhagic conditions of the urine, severe pellagra and severe nerve and 
_ spinal degeneration. 

(7) As to V.P. Organic Mineral Tablets: Respondent represents that a 
deficiency of the alkali minerals—sodium, potassium, magnesium and cal- 
cium—will cause many of the symptoms of vitamin deficiency; that in gen- 
eral the function of vitamins is to promote mineral metabolism; that 
“V.P. Organic Mineral Tablets” in combination with the preparation 
designated by respondent as ‘‘ Vitamin F Complex”’ acts to restore a nor- 
mal balance between the sympathetic and parasympathetic nervous sys- 
tems; that these two preparations are effective in the treatment of gastro- 
intestinal disorders which lead to ulcers and of angina pectoris. 

(k) As to Cerol: Respondent represents that the preparation ‘‘Cerol”’ 
is wheat germ oil which is a competent treatment for sterility in the female; 
is a competent treatment for the prevention of sterility in the male; that 
when taken during gestation it will prevent hyperemesis and cause child- 
birth to become a relatively simple physiological process and render un- 
necessary the use of oxytocic drugs. 

(l) As to V.P. Phosphade: Respondent represents that the ordinary 
diet is deficient in phosphates; that his preparation, ‘‘V.P. Phosphade,’’ 
by supplying the phosphate radical, is effective in eliminating calcium ac- 
cumulations in the tissues and blood vessel walls, and thereby is effective 
in the treatment of high blood pressure, hardening of the arteries, heart 
trouble, stiffness of the joints and symptoms of premature old age. 

(m) As to Cerodyn, also referred to as Cerolyn and V.P. Fortified 
Wheat Germ: Respondent represents that the preparation which he has 
sold under the designation ‘‘Cerodyn,” “Cerolyn,” and “V.P. Fortified 
Wheat Germ” is a competent nutritional and corrective treatment for im- 
proving resistance to colds and improving physical stamina, including 
lessening of fatigue, improving mental functions and physical condition 
generally; that the preparation will correct inability to concentrate and 
inability to sleep because of nervous tension; that a general function of 
vitamins is to facilitate mineral assimilation and metabolism; that the 
practice of using various refined artificially colored or ripened foods has 
reduced the vitamin intake in many cases to the vanishing point. 

(n) As to Viable Acidophilus Yeast: Respondent represents that the 
preparation “‘ Viable Acidophilus Yeast” produces lactic acid by fermenta- 
tion of carbohydrates such as ordinary nutritional starches or cereals, and 
thereby restricts the growth of undesirable micro-organisms in the alli- 
mentary tract; that the preparation affords a convenient means of supply- 
ing lactic acid; that the preparation is an effective treatment for halitosis. 

(0) As to Vitamins generally: Respondent has paraphrased certain 
statements appearing on page 282 of the book ‘‘The Vitamins” by Sher- 
man and Smith (2nd Edition), in such a way as to represent that general 
visceral atrophy, infection of alimentary tract, kidney, bladder, sinuses, 
middle ear and lingual abscesses were observed in connection with Vitamin 
A deficiency in man. Furthermore, respondent has paraphrased other 
statements appearing on page 282 of the aforesaid publication in such man- 
ner as to constitute a representation that Vitamin A Concentrate pos- 
sessed great effectiveness in the treatment of puerperal septicemia (blood 
poisoning). Under the advertisement as to what is a vitamin, respondent 
has represented that a vitamin is a nutritional factor whose absence or 
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deficiency from the diet is responsible for the development of a known or 
definable syndrome and whose restoration to the diet will cure the disease 
syndrome and relieve symptoms of deficiency except when degeneration 
prevents recovery, and that synthetic vitamins have been shown by 
accepted authorities not to be capable of curing or relieving such diseases 
or symptoms of deficiency. Respondent has represented in an advertise- 
ment entitled ‘“‘The Proof of the Pudding is in The Eating”’ that measure- 
ment of vitamin content or activity in units cannot be considered a de- 
pendable test of the value of-vitamins for human beings but that the 
worth and value of vitamin concentrates must be established by means of 
clinical tests made on human patients. 

Par. 4. (a) The aforesaid advertisements and representations are 
grossly exaggerated, false, misleading and untrue as hereinafter set forth. 

(b) In truth and in fact respondent’s preparation designated as ‘‘Cat- 
alyn,”’ except as to Vitamin D and to a limited extent to Vitamin A, taken 
as directed, does not furnish a sufficient, adequate supply of vitamins to 
have any therapeutic value or effect in the treatment of vitamin deficiency 
of the body or the prevention of vitamin deficiency diseases, and is not a 
competent dietary supplement in the building or normal] vitality and re- 
sistance. Furthermore, said preparation is not a competent treatment for 
diseases and conditions such as acidosis, anemia, angina pectoris, back- 
ward children, Bright’s disease, change of life, chorea, colds, constipation 
cystitis, dropsy, enlarged glands, enlarged prostate gland, goiter, harden- 
ing of the arteries, headache, heart trouble, high blood pressure, infec- 
tious diseases, insomnia, low blood pressure, low vitality, menopause, 
mucous colitis, nervousness, ovary and menstrual disorders, illness of 
pregnancy, prostate gland disorders, pyorrhea, disorders of the teeth, 
tired feeling, diseases of the onsils, tuberculosis, underweight, over- 
weight, difficult urination, congested liver, cardiac asthma, dizzy spells, 
dizziness, liver blotches, gastric disturbance, nervous indigestion, frequent 
urination, choking spells, sinus infection, chronic (low grade) infections, 
leg ulcers, varicose veins, etc. The use of Catalyn will not bring health to 
the user and cannot be relied upon to produce health. The use of Catalyn 
cannot be relied upon to produce vitality and is not a product of Nature, 
but is a preparation compounded by man. The results which may be ob- 
tained by the use of Catalyn are not miraculous. Said preparation will 
not insure life and health to the user. , 

(c) In truth and in fact respondent’s preparation designated as ‘ Vita- 
min A Complex” is not a competent nutritional and corrective treatment 
for the prevention and cure of diseases or conditions such as retarded ap- 
petite, growth and development, disturbed dental and bone development, 
susceptibility to infections, slow healing of reticulo-endothelium and 
epithelium, infection of eye including corneal ulcers and degeneration of 
eyes, infection of ear, infection of genito-urinary tract, tonsilitis, pneu- 
monia, tuberculosis, diarrhea, infection of sinus, difficulty of delivery of 
young, interference with successful reproduction and lactation, pernicious 
anemia, secondary anemia, gastritis, bronchitis, kidney and bladder dis- 
orders, calculi, nephritis, cystitis, excessive growth of lymphoid tissues, 
degeneration of the nervous system, atrophy of organs and glands includ- 
ing testes, liver, spleen, thyroid, pituitary and salivary. 

(d) In truth and in fact respondent’s preparation designated as “ Vita- 
min B Complex” is not a competent nutritional-and corrective treatment 
for the prevention and cure of diseases or conditions such as susceptibility 
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to infections due to lowered resistance, diabetes mellitus, functional dis- 
orders including atrophy, or pathological enlargement of adrenals, brain, 
gonads, heart, kidneys, liver, ovaries, pancreas, pituitary gland, spleen, 
testes, thymus and thyroid glands, tendency to functional gastro-intes- 
tinal disorders such as ulcers, indigestion, tendency to muscular paralysis, 
loss of weight and vigor, stunted growth, tendency to edematous condi- 
tions, fall in body temperature, degeneration of the nervous system, 
anemia, disturbance of reproductive cycle, dental caries, predisposition to 
allergic conditions and all forms of neuritis. Moreover, the dosage indi- 
cated by respondent is not sufficient to be effective in the treatment of 
Vitamin B deficiency neuritis which may occur in connection with beri- 
beri, pellagra, pregnancy and chronic alcoholism. 

(e) In truth and in fact respondent’s preparation designated as ‘‘ Vita- 
min C Complex” is not a competent nutritional and corrective treatment 
for the prevention and cure of such diseases as diseases of the blood vessels 
and capillaries, diseases of gums, tooth degeneration, joint and bone 
changes, mucous membrane hemorrhages, destruction of bone marrow, 
tendency to, epithelial lesions, increased susceptibility to infections, re- 
tarded growth and loss of weight, physical weakness, depression and irri- 
tability, rapid respiration and heart action, blood degeneration, develop- 
ment of heart weakness, increased weight and enlargement of spleen, liver, 
stomach, intestines and kidneys, atrophy of glands, including reduced 
secretion of adrenals and thyroid gland, development of arthritic and 
rheumatic tendencies, development of edematous conditions, complica- 
tions of pregnancy, tendency to raise temperature, possible sterility, low- 
ered glucose tolerance, cataract, predisposition to allergic conditions and 
sprue. 

(f) In truth and in fact respondent’s preparation designated as “ Vita- 
min D Complex” is not a competent nutritional and corrective treatment 
for the prevention and cure of such diseases or conditions as defective min- 
eral metabolism, decreased resistance to infection, especially against tuber- 
culosis. Furthermore, respondent’s preparation is not a competent treat- 
ment for the cure or prevention of retarded growth, enlarged liver, kid- 
neys, spleen, instability and irritability of nervous system and tissues, 
museular weakness, constipation, pyorrhea, parathyroid dysfunction and 
menstrual disorders. Said preparation may be of some value in the treat- 
ment of defective metabolism of calcium and phosphorus, which occurs 
in connection with diseases such as rickets and osteomalacia. 

(g) In truth and in fact neither “Vitamin E” nor the respondent’s 
preparation designated as ‘‘ Vitamin EK Complex” is a competent nutri- 
tional treatment for or preventive of diseases or conditions such as loss of 
weight, retarded growth, weakness, paralysis, lowered resistance to infec- 
tion, particularly to infantile paralysis, sterility (temporary in female— 
permanent in male), falling hair and alteration of the texture of the hair 
and possible tendency to malignancies. 

(h) In truth and in fact neither ‘‘ Vitamin F”’ nor respondent’s prepa- 
ration designated as “Vitamin F Complex” is a competent nutritional 
treatment for or preventive of diseases or conditions such as epidermal 
manifestations including ridged and split fingernails, eezematous condition, 
dermatitis, scurf, dandruff and hemorrhagic spots on the skin, b ittleness, 
and falling out of hair, impairment of endocrine glands, particularly the 
pituitary glands, impairment of visceral organs, particularly the kidneys, 
lowered resistance to allergies, susceptibility to Vitamin D poisoning, loss 
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of sex instincts, lowered resistance to infections, particularly to tuberculo- 
sis, cessation of growth, severe renal manifestations and sterility. | Further- 
more, the term “ Vitamin F”’ is not an expression accepted by scientists as 
a designation for any substance. 

(¢) In truth and in fact respondent’s preparation designated as ‘‘ Vita- 
min G Complex” is not a competent nutritional and corrective treatment 
for the prevention of underdevelopment, retarded growth and malnutri- 
tion, eye disorders, secondary anemia, cutaneous changes, neuritis, loss of 
hair, sprue, interference with normal skin respiration, alimentary tract 
disorders including gastro-enteritis, degeneration of the liver, renal mani- 
festations including systitis, hemorrhagic conditions of the urine, severe 
pellagra and severe nerve and spinal degeneration. 

(j) In truth and in fact respondent’s preparation designated as ‘“‘V.P. 
Organic Mineral Tablets,’ in combination with the prepar tion desig- 
nated by respondent as ‘‘ Vitamin F” and ‘‘ Vitamin F Complex,” cannot 
restore a normal balance between the sympathetic and parasympathetic 
nervous systems and these two preparations are not effective either singly 
or in combination with each other in the treatment of gastro-intestinal 
disorders including ulcers or of angina pectoris. A deficiency of the alka- 
line minerals, including sodium, potassium, magnesium and calcium, will 
not cause the symptoms of vitamin deficiency, except possibly some of the 
manifestations of Vitamin D deficiency, and in general the function of 
vitamins is not to promote mineral metabolism. 

(k) In truth and in fact respondent’s preparation designated as “‘Cerol”’ 
is not a competent nutritional and corrective treatment for sterility in the 
female; in the prevention of sterility in the male; and it will not when taken 
during gestation prevent hyperemesis and cause childbirth to become a 
relatively simple physiological process and render unnecessary the use of 
oxytocic drugs. 

(1) In truth and in fact respondent’s preparation designated as ‘‘V.P. 
Phosphade”’ is not a competent nutritional and corrective treatment for a 
diet deficient in phosphates, and by supplying the phosphate radical is not 
effective in eliminating calcium accumulations in the tissues and blood 
vessel walls, and is not thereby effective in the treatment of high blood 
pressure, hardening of the arteries, heart trouble, stiffness of the joints and 
symptoms of premature old age. 

(m) In truth and in fact respondent’s preparation designated as 
““Cerodyn,” also called “‘Cerolyn” and “V.P. Fortified Wheat Germ,” is 
not a competent nutritional and corrective treatment for improving re- 
sistance to colds, improving physical stamina, including lessening of fa- 
tigue, improving mental functions and physical condition generally; will 
not correct inability to concentrate and inability to sleep because of nerv- 
ous tension; a general function of vitamins is not to facilitate mineral 
assimilation and metabolism and the practice of using various refined arti- 
ficially colored or ripened foods has not reduced the vitamin intake in 
many cases to the vanishing point. 

(n) In truth and in fact respondent’s preparation designated as “‘ Viable 
Acidophilus Yeast’’ is not a competent nutritional and corrective treat- 
ment for producing lactic acid by fermentation of carbohydrates such as 
ordinary nutritional starches or cereals and will not thereby restrict the 
growth of undesirable micro-organisms in the alimentary tract, it does not 
afford a convenient means of supplying lactic acid and it is not an effective 
treatment for halitosis. 
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(0) In truth and in fact the representations made by the respondent 
through the paraphrasing of certain statements on page 282 of the book en- 
titled ‘The Vitamins” by Sherman and Smith (2nd edition) are false and 
misleading in that general visceral atrophy, infection of alimentary tract, 
kidney, bladder, sinuses, middle ear and lingual abscesses were not ob- 
served in connection with Vitamin A deficiency in men, but the above 
symptoms or conditions were in fact observed in connection with experi- 
mental animals maintained on a diet deficient in Vitamin A. This fact is 
clearly set forth in the context which respondent used in preparing the 
paraphrased statement. Furthermore, the paraphrase of the statement 
appearing on page 282 of the aforesaid publication representing that Vita- 
min A Concentrate possesses great effectiveness in the treatment of puer- 
peral septicemia (blood poisoning) is false in that said statement is imme- 
diately followed in said publication by the following qualification: ‘It is 
clear that impressive as are the results described, they are too few in num- 
ber to allow the deduction that this form of treatment is specific in its 
nature for septicemia.”’ It has been demonstrated and accepted by au- 
thorities that synthetic vitamins are capable of curing or relieving the dis- 
eases or symptoms of deficiency caused by a diet deficient in the respective 
vitamins with an effectiveness equal to that resulting from the administra- 
tion of the same vitamin obtained from a natural source. The established 
method of expressing the vitamin content or activity of vitamin prepara- 
tions intended for administration to human beings is in terms of units 
based on animal tests made with the products and the validity of such 
tests and of such method of expressing vitamin content or activities are 
accepted by recognized authorities. 

Par. 5. (a) The use by respondent of the foregoing false and deceptive 
statements and representations disseminated as aforesaid has the capacity 
and tendency to mislead and deceive a substantial number of the purchas- 
ing public into the erroneous and mistaken belief that such false statements, 
representations and advertisements are true and to induce a substantial 
number of the purchasing public, because of such erroneous and mistaken 
belief, to purchase respondent’s said preparations. 


CONCLUSION 


The acts and practices of respondent, as herein found, are all to the 
prejudice and injury of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of respondent, and cer- 
tain facts and exhibits stipulated into the record (further hearing as to the 
facts and all intervening procedure having been waived), and the Com- 
mission having made its findings as to the facts and its conclusion that 
said respondent has violated the provisions of the Federal Trade Com- 
mission Act: iy 

It is ordered, That respondent, Royal Lee, an individual, trading as Vita- 
min Products Company, or under any other name, his representatives, 
agents, and employees, directly or through any corporate or other device, 
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in connection with the offering for sale, sale, and distribution of the prepa- 
rations hereinafter named, or any preparations of substantially similar com- 
position or possessing substantially similar properties, whether sold under 
the same or any other name, do forthwith cease and desist from directly or 
indirectly: 

1. Disseminating or causing to be disseminated, by means of the United 
States mails or by any means in commerce, as “‘commerce”’ is defined in 
the Federal Trade Commission Act, any advertisement which represents, 
directly or through inference: . 

(a) That respondent’s preparation ‘‘Catalyn” when taken as directed, 
constitutes a competent dietary supplement for or has any therapeutic 
value in the treatment of any vitamin deficiency disease except such as are 
due to a deficiency of Vitamins A or D. 

(b) That respondent’s preparation “Catalyn” is a competent nutri- 
tional or corrective treatment for the prevention or cure of acidosis, 
anemia, angina pectoris, backward children, Bright’s disease, change of 
life, chorea, colds, constipation, cystitis, dropsy, enlarged glands, enlarged 
‘prostate gland, goiter, hardening of the arteries, headache, heart trouble, 
high blood pressure, infectious diseases, insomnia, low blood pressure, low 
vitality, menopause, mucous colitis, nervousness, ovary and menstrual 
disorders, illness of pregnancy, prostate gland disorders, pyorrhea, teeth 
disorders, tired feeling, diseases of tonsils, tuberculosis, underweight, over- 
weight, difficult urination, congested liver, cardiac asthma, dizzy spells, 
dizziness, liver blotches, gastric disturbance, nervous indigestion, frequent 
urination, choking spells, sinus infection, chronic (low grade) infections, 
leg ulcers, or varicose veins. 

(c) That the use of respondent’s preparation “‘Catalyn” will insure 
ee, or health to the user, or that said preparation is a product. of 

ature. 

(d) That respondent’s preparation ‘ Vitamin A Complex” is a compe- 
tent nutritional or corrective treatment for the prevention or cure of re- 
tarded appetite, growth, or development, disturbed dental or bone devel- 
opment, susceptibility to infections, slow healing of reticulo-endothelium 
or epithelium, eye infection, including corneal ulcers or degeneration of 
eyes, infection of ear, infection of genito-urinary tract, tonsilitis, pneu- 
monia, tuberculosis, diarrhea, infection of sinus, difficulty of delivery of 
young, interference with successful reproduction or lactation, pernicious 
anemia, secondary anemia, gastritis, bronchitis, kidney or bladder dis- 
orders, calculi, nephritis, cystitis, excessive growth of lymphoid tissues, 
degeneration of the nervous system or atrophy of organs or glands, includ- 
ing liver, testes, spleen, thyroid, pituitary, and salivary. ; 

(e) That respondent’s preparation “Vitamin B Complex” is a compe- 
tent nutritional or corrective treatment for the prevention or cure of sus- 
ceptibility to infections due to lowered resistance, diabetes mellitus, func- 
tional disorders, including atrophy or pathological enlargement of adre- 
nals, brain, gonads, heart, kidneys, liver, ovaries, pancreas, pituitary 
gland, spleen, testes, thymus and thyroid glands, tendency to functional 
gastro-intestinal disorders such as ulcers, indigestion, tendency. to mus- 
cular paralysis, loss of weight or vigor, stunted growth, tendency to ede- 
matous conditions, fall in body temperature, degeneration of nervous sys- 
tem, anemia, disturbances of reproductive cycle, dental caries, predisposi- 
tion to allergic conditions, or neuritis. 

(f) That respondent’s preparation ‘“ Vitamin C Complex” is a compe- 
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tent nutritional or corrective treatment for the prevention or cure of dis- 
eases of the blood vessels or capillaries, diseases of gums, tooth degenera- 
tion, joint or bone changes, mucous membrane hemorrhages, destruction 
of bone marrow, tendency to epithelial lesions, increased susceptibility to 
infections, retarded growth and loss of weight, physical weakness, depres- 
sion and irritability, rapid respiration and heart action, blood degenera- 
tion, development of heart weakness, increased weight or enlargement of 
spleen, liver, stomach, intestines or kidneys, atrophy of glands, including 
reduced secretion of adrenals or thyroid gland, development of arthritic or 
rheumatic tendencies, development of edematous conditions, complica- 
tions of pregnancy, tendency to raise temperature, possible sterility, low- 
ered glucose tolerance, cataract, predisposition to allergic conditions, or 
sprue. 

(g) That respondent’s preparation “‘ Vitamin D Complex” is a compe- 
tent nutritional or corrective treatment for the prevention or cure of de- 
fective mineral metabolism (except in cases of defective metabolism of 
calcium or phosphorus occurring in connection with diseases such as rick- 
ets and osteomalacia), decreased resistance to infection, especially tuber- 
cular infection, retarded growth, enlarged liver, kidneys or spleen, insta- 
bility or irritability of nervous system or tissue, muscular weakness, con- 
stipation, pyorrhea, parathyroid dysfunction, or menstrual disorders. 

(h) That respondent’s preparation “ Vitamin E” or “ Vitamin E Com- 
plex” is a competent nutritional treatment for or preventive of loss of 
weight, retarded growth, weakness, paralysis, lowered resistance to infec- 
tion, particularly to infantile paralysis, sterility (temporary in female— 
permanent in male), falling hair, alteration of the texture of the hair, or 
possible tendency to malignancies. 

(z) That respondent’s preparation ‘‘ Vitamin F”’ or ‘‘ Vitamin F Com- 
plex” is a competent nutritional treatment for or preventive of epidermal 
manifestation, including ridged or split fingernails, eczematous condition, 
dermatitis, scurf, dandruff, hemorrhagic spots on the skin, brittleness or 
falling out of hair, impairment of endocrine glands, particularly the pitu- 
itary glands, impairment of visceral organs, particularly the kidneys, low- 
ered resistance to allergies, susceptibility to Vitamin D poisoning, loss of 
sex instincts, lowered resistance to infections, particularly to tuberculosis, 
cessation of growth, severe renal manifestations, or sterility. 

(7) That respondent’s preparation “ Vitamin G Complex”’ is a compe- 
tent nutritional treatment for or preventive of underdevelopment, re- 
tarded growth, malnutrition, eye disorders, secondary anemia, cutaneous 
changes, neuritis, loss of hair, sprue, interference with normal skin respira- 
tion, alimentary tract disorders, including gastro-enteritis, degeneration of 
the liver, renal manifestations, including cystitis, hemorrhagic conditions 
of the urine, severe pellagra, or severe nerve or spinal degeneration. 

(k) That respondent’s preparation ““V.P. Organic Mineral Tablets” or 
respondent’s preparation “Vitamin F Complex” singly or together will 
restore normal baJance between the sympathetic and parasympathetic 
nervous systems, or constitute an effective treatment for gastro-intestinal 
disorders, including ulcers, or angina pectoris. < 

(1) That respondent’s preparation ‘‘Cerol” is a competent nutritional 
or corrective treatment for sterility in the female, or for the prevention of 
sterility in the male, or that it will prevent hyperemesis during the period 
of gestation, or will cause childbirth to become a relatively simple physi- 
ological process or render unnecessary the use of oxytocic drugs. 
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(m) That respondent’s preparation ‘‘V.P. Phosphade” is a competent 
nutritional or corrective treatment for a diet deficient in phosphates, or 
that it will be effective in eliminating calcium accumulations in the tissues 
and blood vessel walls, or constitute an effective treatment for high blood 
pressure, hardening of the arteries, heart trouble, stiffness of the joints, or 
symptoms of premature old age. 

(n) That respondent’s preparation ‘‘Cerodyn” (also referred to as 
“Cerolyn” and “V.P. Fortified Wheat Germ’’) is a competent nutritional 
or corrective treatment for improving resistance to colds, increasing phys- 
ica] stamina, lessening fatigue, improving mental functions or physical 
condition generally, or for preventing inability to concentrate or to sleep 
because of nervous tension. 

(0) That respondent’s preparation ‘Viable Acidophilus Yeast” is a 
competent nutritional or corrective treatment for producing lactic acid by 
fermentation or carbohydrates or restricting the growth of undesirable 
micro-organisms in the alimentary tract; or that it constitutes an effective 
treatment for halitosis. 

(p) That a synthetic vitamin is incapable of curing or relieving diseases 
or symptoms of vitamin deficiency as effectively as a like vitamin obtained 
from respondent’s preparations. . 

(q) That any recognized scientific or medical publication contains state- 
ments or conclusions concerning the effects of vitamin deficiencies or the 
effectiveness of vitamins in the treatment of diseases or conditions which 
are different. from the import of the statements or conclusions actually 
contained in such publication. 

2. Disseminating or causing to be disseminated, by any means, any 
advertisement for the purpose of inducing, or which is likely to induce, di- 
rectly or indirectly, the purchase in commerce, as ‘‘commerce ’ is defined 
in the Federal Trade Commission Act, of any of said preparations, which 
saernaamary contains any of the representations prohibited in paragraph 

above. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in writing, 
cote orth in detail the manner and form in which he has complied with 

is order. 


i 
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SCIENTIFIC APPARATUS MAKERS OF AMERICA ET AL. 


MODIFIED CEASE AND DESIST ORDER 


Docket 3092. Order, March 2, 1945 


Modified order, in accordance with four decrees below referred to, in proceeding in 
question, in which original order issued on August 25, 1941, 33 F. T. C. 1130, and 
in which the Circuit Court of Appeals for the 7th Circuit, on February 29, 1944, in 
Eugene Dietzgen Co. et al. v. Federal Trade Commission, 142 F. (2d) 321, 38 F. T: C. 
840, rendered its opinion, and on May 8, 1944 modified the same on denial of re- 
hearing, and on May 22, 1944 entered four separate decrees by which the Com- 
mission’s said order to cease and desist was, with respect to said petitioning 
respondent only, modified, affirmed, and enforeed— 

Requiring said petitioning respondents, and their officers, etc., to cease and desist from 
entering into or carrying out any understanding, etc., to restrict, restrain, monopo- 
lize, hinder or suppress competition in the sale and distribution in commerce of 
prepared tracing papers, tracing cloths, drawing tools, and various other articles 
used by surveyors, engineers, builders, the drafting profession and others, as in 
said order set out, by doing any of the acts or things therein specified; and from do- 
ing any of such acts or things pursuant to any such understanding, etc. ; including 
among said acts, etc., thus prohibited, the fixing and maintaining of prices, and 
terms and conditions of sale, and the exchanging of information among themselves 
with respect to prices, etc., as therein set out; and 

Requiring respondent association, the Surveying-Drafting-Coaters Section of the Sci- 
entific Apparatus Makers of America, its manager, etc., to cease and desist from 
aiding and assisting the members of respondent association in carrying out or en- 
gaging in any of the acts and practices theretofore set forth; and particularly 
through rules and regulations designed to prevent price deviations, and receipt 
and dissemination of price lists all as in said order in detail specified. 


Mr. Everett F. Haycraft and Mr. Reuben J. Martin for the Commission. 
Hewes, Prettyman, Awalt & Smiddy, of Washington, D. C., for Scientific 
Apparatus Makers of America, Carl 8. Hallauer, R. E. Gillmor, and John 


M. Roberts. 
Gerdes & Montgomery, of New York City, for Karl L. Keller and Keuffel 


& Esser Co. 

Mr. Howard P. Beckett, of Philadelphia, Pa., for Surveying-Drafting- 
Coaters Section of the Scientific Apparatus Makers of America, Arthur L. 
Parker, Paul J. Bruning, and Frederick Post Co., and, along with— 

Mr. Robert J. Holmes, of Boston, Mass., for W. A. Berger, and Mayer, 
Magaziner & Brunswick, of Philadelphia, Pa., for Charles W. Speidel and 
Walter A. Kohn. ee 

Pam, Hurd & Reichmann, of Chicago, Ill., and Mr. William E. Lamb, of 
Washington, D. C., for R. Fred Allin and Eugene Dietzgen Co, 

Mr. Thomas H. Fisher and Mr. Arthur Fisher, of Chicago, Ill., for Huey 
Co., Economy Blue Print Products, Inc., and United States Blue Print 
Paper Co. 

‘M r. Richard W. Thorington, of Philadelphia, Pa., for Alphonse A. Brun- 
ner, Jacob H. Weil, Edwin H. Weil, and Manfred Krauskopf.. 

Pope, Ballard & Loos, of Washington, D. C., for The ©. F. Pease Co. 
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MopIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answers of respondents, the 
testimony and other evidence taken before duly appointed trial examiners 
of the Commission theretofore designated by it to serve in this proceeding, 
the report of the trial examiner thereon and the exceptions to said report, 
briefs filed herein by the Attorney for the Commission and attorneys for 
the respondents, and the oral arguments by the respective attorneys, and 
the Commission having made its findings as to the facts and its conclusion 
that respondents had violated the provisions of the Federal Trade Com- 
mission Act, and having entered an order to cease and desist herein on 
August 25, 1941; and 

Thereafter the respondents, (1) Keuffel & Esser Company and Karl 
Keller, (2) Charles Bruning Company, Inc., The Frederick Post Company, 
Chas. W. Speidel & Company, J. H. Weil & Company, Paul J. Bruning, 
W. A. Berger, Arthur L. Parker; and the Charles Bruning Company, Inc., 
The Frederick Post Company and J. H. Weil & Company, as members of 
the Scientific Apparatus Makers of America, a corporate association; 
(3) The C. F. Pease Company; and (4) Eugene Dietzgen Company, 
filed in the United States Circuit Court of Appeals for the Seventh Circuit 
their four separate petitions for a review of the Commission’s said order to 
cease and desist entered on August 25, 1941. Thereafter, the Circuit Court 
of Appeals for the Seventh Circuit entered four separate decrees by which 
the Commission’s said order to cease and desist entered on August 25, 
1941, was, with respect to the petitioning respondents only, modified, 
affirmed and enforced; and 

It appearing to the Commission that of the respondents who filed their 
petitions for review of the Commission’s said order to cease and desist with 
the Circuit Court of Appeals for the Seventh Circuit only one of said re- 
spondents, namely, Eugene Dietzgen Company, filed a petition for cer- 
tiorari, which said petition was denied by the Supreme Court of the United 
States on October 9, 1944, and that the time for filing petitions for certio- 
rari as to the remaining said petitioners expired on August 22, 1944; and 

The Commission having considered the record herein issues this its 
modified order to cease and desist in accordance with the decrees of the 
United States Circuit Court of Appeals for the Seventh Circuit entered on 
May 22, 1944, as to those respondents who filed petitions for review before 
said Court: 

It is ordered, That the respondents, Keuffel & Esser Company and Karl 
Keller, their officers, directors, representatives, agents and employees; 
Charles Bruning Company, Inc., The Frederick Post Company, Charles 
W. Speidel and Walter A. Kohn, trading as Chas. W. Speidel & Company 
Jacob H. Weil, Edwin H. Weil and Manfred R. Krauskopf, trading as 
J. H. Weil & Company, Paul J. Bruning, W. A. Berger, Arthur L. Parker: 
and the Charles Bruning Company, Inc., The Frederick Post Company, 
and J. H. Weil & Company, as members of the Scientific Apparatus Mak- 
ers of America, a corporate association, and their officers, directors repre- 
sentatives, agents and employees; The C. F. Pease Company, its officers 
Ee pale ae agents and employees; and Eugene Dietzgen 

ompany, its officers, directors, representatives, a 
forthwith cease and desist from: i at Shee 


Directly or indirectly, jointly or severally, entering into or carrying out 
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any understanding, agreement, arrangement, combination or conspiracy, 
with each other or with any other person or persons, association or cor- 
poration, to restrict, restrain, monopolize, or to hinder or suppress, compe- 
tition in the sale and distribution in commerce, as “commerce” is defined 
~ in the Federal Trade Commission Act, of prepared tracing papers, tracing 
cloths, blueprint papers and cloths, other reproduction papers and cloths, 
profile and cross-section papers and cloths in sheets and rolls, coordinate 
papers—graph sheets (except rolled sheets) for engineering and drafting 
purposes, field books for engineers, drawing instruments, drawing tools 
(scales, triangles, T-squares, curves), drawing machines, blueprinting ma- 
_ chines and equipment, drawing boards and tables, filing cabinets for draw- 
ings and blueprints, lettering devices and lettering pens for the drafting 
profession, slide rules, planimeters and integrators, surveying instruments, 
surveying barometers, forestry instruments such as tree calipers, hypso- 
meters, increment borers, current meters and water-stage registers, rods 
and poles for surveyors’ use, tapes, chains and plumb bobs, by doing any 
of the following acts or things, and from doing any of the following acts or 
things pursuant to any such understanding, agreement, arrangement, com- 
bination or conspiracy: 

1. Fixing and maintaining, or agreeing to fix and maintain the prices at 
which said products will be sold by them. 

2. Fixing and maintaining, or agreeing. to fix and maintain the terms 
and conditions, including the classification of customers, freight allowances 
and duration of and optional clauses in contracts, in connection with any 
sales by them of their said products. 

3. Exchanging information among themselves with regard to the prices, 
discounts, terms and conditions of sale to be submitted by them when bids 
for their products are requested, and submitting or agreeing to submit 
identical, or substantially identical, bids on said products when requests 
for bids have been received. 

4. Filing with respondent Surveying-Drafting-Coaters Section of Sci- 
entific Apparatus Makers of America, price lists including discounts, terms 
and conditions at which they will sell their products, for dissemination by 
said respondent Association among its members. __ 

5. Agreeing not to sell their said products at a price less, or a discount 
greater, or on terms and conditions more favorable to the purchaser than 
those contained in any of the price lists filed with respondent Surveying- 
Drafting-Coaters Section of Scientific Apparatus Makers of America, or 
agreeing not to sell said products at a price less or discount greater than 
or on terms and conditions of sale more favorable to the purchaser than 
those contained in the price list published by the seller. 

It is further ordered, That respondent association, Surveying-Drafting- 
Coaters Section of Scientific Apparatus Makers of America, Arthur L. 
Parker, its manager and his successors, Karl Keller, Paul J. Bruning, 
R. Fred Allin, and W. A. Berger, members of its executive committee and 
their successors, forthwith cease and desist from, directly or indirectly, 
jointly or severally, aiding and assisting the members of said respondent 
association in carrying out or engaging in any of the acts and practices 
hereinbefore set forth, and from performing any service or function in the 
furtherance of said acts and practices, and particularly from— 

1. Adopting any rule or regulation designed or intended to prevent any 
deviation on the part of the members of said respondent Association from 
the prices, discounts and terms fixed and agreed upon by them, as herein- 


before set forth. 
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2. Receiving from the individual members of said respondent associ- 
ation price lists, including discounts, terms and conditions of sale, and dis- 
seminating such information among said respondent association members. 

It is further ordered, That the complaint herein be, and the same hereby 
is, dismissed as to respondents, Scientific Apparatus Makers of America, 
its officers and directors, and respondents, Carl 8. Hallauer, R. E. Gillmor 
and John M. Roberts, the evidence being insufficient to establish the 
charges of the complaint with respect to these respondents. 

It is further ordered, That the respondents shall, within 60 days after the 
service upon them of a copy of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they have 
complied with this order. 
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In THE MATTER OF 


WEBSTER UNIVERSITY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
‘SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5171. Complaint, June 2, 1944—Decision, Mar. 6, 1945 


Where a corporation engaged in the competitive interstate sale and distribution of cor- 
respondence courses of study and instruction with office and principal place of 
business in Atlanta, Georgia, incorporated under the laws of South Dakota and 
Delaware and which had been incorporated originally under the laws of Georgia 
and also the District of Columbia, under charters which had expired— 

(a) Represented through statements in catalogs, letterheads, leaflets, circulars and 
other advertising material that it was an educational institution of higher learning, 
having adequate buildings, equipment and facilities for appropriate instruction in 
the arts and sciences and learned professions, including law, medicine and theology, 
and that it had a competent faculty of learned persons who were engaged in the 
instruction of resident students as well as nonresident students by correspondence, 
and that the academic degree indicated after the name of each faculty member in 
its catalog and other advertising material represented high scholastic attainment, 
and was obtained through appropriate study and instruction at an accredited 
institution of higher learning; 

The facts being that it was a correspondence school conducted by its president from his 
law office, consisting of three small rooms in an office building in the aforesaid city; 
its faculty had long consisted of said individual and members of his immediate 
family, who had not qualified as instructors in a university by completing appro- 
priate courses of study and instruction at an accredited institution of higher learn- 
ing, and the other members of his faculty, whose names were set forth in its cat- 
alogues were individuals residing in various states who were engaged in professions 
and occupations other than teaching, many of whom had never resided in or visited 
the State of Georgia and some of whom had died; and in most instances the degrees 
appended to the names of faculty members in his catalogues were not conferred by 
any accredited institution of higher learning in recognition of scholastic attainment, 
but were conferred upon them by him, or by institutions of like character, without 
adequate study or instruction; 

(b) Represented-as aforesaid that its said courses of instruction were adequate to give 
students high scholastic standing; and that his said professional courses were ade- 
quate to equip students to practice the learned professions; and that students 
pursuing such courses earned credits and, upon their completion, were granted 
degrees that were recognized and accepted by accredited institutions of higher 
learning and by duly established accrediting agencies; 

The facts being that said courses consisted of multigraphed lessons and text books on 
the subjects purported to be taught, and questionnaires; in a number of instances, 
the president furnished the answers to the questions or references to the book and 
page where they could be found; said materials and methods were wholly inade- 
quate to qualify any student to receive credits or a degree recognized’ or accepted 
by accredited educational institutions or by duly established accrediting agencies; 

and such credits and degrees were not so recognized or accepted; and the profes- 
sional courses given by him were wholly insufficient to enable the student to engage 


in a profession; 
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(c) Represented through use of the phrase “duly chartered under State laws,’ in its 
catalogues and otherwise, that the school was approved and its credits were recog- 
nized by the State Board of Education o the State of Georgia and the other states 
in which it had obtained charters; 

The facts being that the Georgia charter under which it had operated its school had 
lapsed more than two years prior to filing of the complaint, and the school had 
never been inspected, approved or recognized by any appropriate board or agency 
in any of the states where it had been chartered; and 

(d) Falsely represented and implied, through the use of the word “University” in its 
corporate name and advertising material, that it was an institution of higher learn- 
ing as that term is understood in the educational world, with a competent faculty 
and adequate equipment and facilities, and power to give credits to its students 
and co er recognized degrees upon its graduates; 

With the effect of misleading and deceiving prospective students and the purchasing 
public into the erroneous belief that such representations were true, and that it was 
an institution of higher learning; and of causing them because of such erroneous 
belief, to buy its courses, thereby diverting trade to it from its competitors who did 
not misrepresent their schools, to the serious injury of substantial competition in 
commerce: 

Held, That such acts and practices, under the circumstances set forth, were all to the 
prejudice of the public and its competitors, and constituted unfar methods of 
competition in commerce and unfair and deceptive acts and practices therein. 


Mr. J. L. York for the Commission. 
Mr. Jay D. Bradley, of Atlanta, Ga., and Mr. Charles H. Rowan, Jr., of 
Milwaukee, Wis., for respondent. 


= CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that Webster University, a corporation, 
hereinafter referred to as respondent, has violated the provisions of the 
said act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParaGraPH 1. Respondent, Webster University, is a corporation, or- 
ganized and existing under the laws of the State of South Dakota and Del- 
aware, with its office and principal place of business at 1214 Luckie Street, 
in the city of Atlanta, Ga. Respondent was incorporated originally in the 
State of Georgia and under the name and style of Peoples National Uni- 
versity, but the name of respondent was changed to Webster University 
under date of October 24, 1929. Said original charter expired on April 5, 
1942, and has not been renewed. Respondent was likewise incorporated 
in the District of Columbia but such charter has also expired. 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in the sale and distribution of correspondence courses of study 
and instruction to purchasers thereof located in the various States of the 
United States and in the District of Columbia; and respondent causes and 
has caused its correspondence courses, when so sold, to be transported 
through the United States mail from its principal place of business in 
Atlanta, Georgia, to such purchasers thereof in the various States of the 
United States other than the State of Georgia, and in the District of Co- 
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lumbia. There is now, and has been for several years last past, a course of 
trade and commerce by said respondent in said correspondence courses be- 
tween and among the States of the United States and in the District of 
Columbia, and said courses of study and instruction have been and are 
pursued by means of correspondence through the United States mail. In 
the course and conduct of its business respondent is, and was at all times 
herein referred to, in substantial competition with other corporations, 
individuals, firms, schools and universities likewise engaged in the sale 
and distribution of correspondence courses of study and instruction in 
commerce among and between the various States of the United States and 
in the District of Columbia. 

Par. 3. Respondent, in the course and conduct of its business, as afore- 
said, solicits the purchase of its correspondence courses by means of cata- 
logues, letterheads, leaflets, circulars and other advertising material. cir- 
culated by mail among prospective students or members of the public 
generally in the various States ‘of the United States other than the State of 
Georgia, and in the District of Columbia. In all of said advertising ma- 
terial respondent seeks and has sought to induce prospective students and 
members of the public to purchase its correspondence courses by repre- 
senting and implying in substance as follows: 

1. That respondent is an educational institution of higher learning, 
having adequate buildings, equipment and facilities for appropriate in- 
struction in the arts and sciences, and learned professions, including law, 
medicine and theology. 

2. That respondent has a competent faculty of learned persons who are 
engaged in the instruction of resident students as well as nonresident stu- 
dents by correspondence and that the academic degree indicated after the 
name of each faculty member in respondent’s catalogues and other adver- 
tising material represents high scholastic attainment and was obtained 
through appropriate study and instruction at an accredited institution of 
higher learning. 

3. That said courses of instruction are adequate to give students high 
scholastic standing; and that said professional courses are adequate to 
equip students to carry on and practice the learned professions. ‘That 
students pursuing such courses earn credits and upon their completion are 
granted degrees that are recognized and accepted by accredited institu- 

‘tions of higher learning and by duly established accrediting agencies. 

4. That respondent’s institution is approved and that its credits are 
recognized by the State Board of Education of the State of Georgia and 
the other States in which it obtained charters because of the representation 
in its catalogues and otherwise that it is duly chartered under State laws. 

Through the use of the word “University” in its corporate name and 
in its advertising material, respondent represents and implies that it is an 
institution of higher learning, as that term is understood in the educational 
world, offering appropriate instruction in the arts and sciences and in one 
or more of the special branches of learning, such as law, theology and med- 
icine; that respondent has a faculty of instructors competent to teach said 
subjects and that the members of such faculty possess degrees conferred 
by accredited colleges and universities for study and scholastic attainment ; 
that said respondent maintains adequate equipment and facilities, includ- 
ing classrooms, buildings, libraries and laboratories for the use of resident 
students and faculty members; and that said respondent is empowered to 
give credits to its students and confer degrees upon its graduates that are 
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recognized and accepted generally by accredited institutions of higher 
learning and by duly established accrediting agencies. 

Par. 4. In truth and in fact, the foregoing representations and state- 
ments made by respondent are false, deceptive and misleading in the fol- 
lowing respects: ; 

1. Respondent is not an educational institution of higher learning, but 
is a correspondence school conducted by respondent’s president from his 
law office consisting of three small rooms in an office building in Atlanta, 
Ga. Respondent has no buildings, laboratories, libraries or other equip- 
ment suitable for the teaching of resident students. 

2. Respondent has no faculty of learned persons as instructors in the 
arts and sciences, in postgraduate courses, or in any of the special branches 
of learning, such as law, medicine or theology. Respondent’s faculty now 
consists, and for many years last past has consisted, of respondent’s pres- 
ident and members of his immediate family who have not qualified as in- 
structors in a university by completing appropriate courses of study and 
instruction at an accredited institution of higher learning. The members 
of respondent’s faculty whose names are set forth in its catalogues in addi- 
tion to respondent’s president and his immediate family are individuals 
residing in various States of the United States who are engaged in pro- 
fessions and occupations other than teaching. Many of them have never 
resided in or visited the State of Georgia and in some instances the names 
of deceased persons were included by respondent in its catalogues and 
other advertising material as active instructors. In most instances the 
degrees appended to the names of faculty members in respondent’s cata- 
logues were not conferred by any accredited institution of higher learning 
in recognition of scholastic attainment, but were conferred upon them by 
respondent, or by institutions of like character, without adequate study or 
instruction. 

3. The courses given by respondent consist of multigraphed lessons and 
text books on the respective subjects purported to be taught and ques- 
tionnaires; and in a number of instances respondent has furnished the 
answers to the questions asked or references to the book and page where 
such answers can be found. Such materials and methods of study and in- 
struction are wholly inadequate to qualify any student to receive credits 
or a degree that is recognized or accepted by accredited institutions of 


higher learning or by duly established accrediting agencies, and such © 


credits and degrees are not and have not been so recognized or accepted. 
The professional courses given by respondent are of the same character and 
are wholly insufficient to enable the student to engage in or practice a 
profession. 

4, The use of the phrase “duly chartered under State laws”’ has a tend- 
ency to lead and in fact has led a number of prospective purchasers of 
respondent’s courses into the belief that the respondent corporation was 
chartered under the laws of the State of Georgia and had been inspected 
and approved by the State Board of Education, and that its credits were 
recognized by said Board. In truth and in fact, the charter under which 
respondent had operated its school issued by the duly authorized ‘author- 
ity in the State of Georgia had lapsed more than two years prior to the 
filing of this complaint. Respondent’s school has never been inspected, 
approved or recognized by any appropriate State government board or 
agency either in the States of Georgia, Delaware or South Dakota, or in 
the District of Columbia. 


WEBSTER UNIVERSITY , WeZ 
173 Findings 


Par. 5. The use of the word “University” by respondent in its corpo- 
rate name and in its catalogues and other advertising material, and the 
statements, representations and implications contained therein that re- 
spondent is an institution of higher learning, with adequate faculty, equip- 
ment and facilities for instructing resident and nonresident students in the 
courses therein described; the representation and implication that the 
members of its faculty possess degrees conferred upon them by accredited 
institutions of higher learning for high scholastic attainment and that they 
are well equipped to teach the respective courses described in respondent’s 
catalogues and other advertising material; that respondent’s courses are 
adequate to give students high scholastic standing; that its professional 
courses are adequate to equip students to carry on and practice the learned 
profession, and that respondent is authorized to give credits and confer 
degrees that are recognized and accepted by accredited institutions and 
duly established accrediting agencies, all are calculated to, and do, have 
the capacity and tendency to, and do mislead and deceive prospective 
students and the purchasing public by creating the erroneous belief that 
the statements and representations made by respondent are true, and that 
respondent is an institution of higher learning; and to cause a substantial 
number of such prospective students and the purchasing public, acting on 
such erroneous belief, to buy said correspondence courses, thereby divert- 
ing trade to said respondent from its competitors who do not misrepresent 
their schools, equipment or facilities or courses of study and instruction, 
their faculties or the value of credits given or degrees conferred by them, 
and thereby doing serious injury to substantial competition in said com- 
merce. 

Par. 6. The aforesaid acts and practices of respondent, as herein al- 
leged, are all to the prejudice and injury of the public and respondent’s 
competitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE FAcTS, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission, on June 2, 1944, issued, and on June 6, 1944, 
served its complaint in this proceeding upon respondent, Webster Univer- 
sity, a corporation, charging it with the use of unfair methods of competi- 
tion and unfair and deceptive acts or practices in commerce in violation of 
the provisions of said act. After the issuance of said complaint and the 
filing of respondent’s answer, the Commission, by order entered herein, 
granted respondent’s motion for permission to withdraw said answer and 
to substitute therefor an amended answer admitting all the material al- 
legations of fact set forth in said complaint and waiving all intervening 
procedure and further hearing as to said facts, which substitute answer 
was duly filed in the office of the Commission. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on the said 
complaint and substitute answer, and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 
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FINDINGS AS TO THE FACTS 


PARAGRAPH 1. Respondent, Webster University, is a corporation, or- 
ganized and existing under the laws of the State of South Dakota and Del- 
aware, with its office and principal place of business at 1213 Luckie Street, 
in the city of Atlanta, Ga. Respondent was incorporated originally in the 
State of Georgia and under the name and style of Peoples National Uni- 
versity, but the name of respondent was changed to Webster University 
under date of October 24, 1929. . Said original charter expired on April 5, 
1942, and has not been renewed. Respondent was likewise incorporated in 
the District of Columbia but such charter has also expired. 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in the sale and distribution of correspondence courses of study 
and instruction to purchasers thereof located in the various States of the 
United States and in the District of Columbia; and respondent causes and 
has caused its correspondence courses, when so sold, to be transported 
through the United States mail from its principal place of business in 
Atlanta, Georgia, to such purchasers thereof in the various States of the 
United States other than the State of Georgia, and in the District of Co- 
lumbia. There is now, and has been for several years last past, a course of 
trade and commerce by said respondent in said correspondence courses 
between and among the States of the United States and in the District of 
Columbia, and said courses of study and instruction have been and are 
pursued by means of correspondence through the United States mail. In. 
the course and conduct of its business respondent is, and was at all times 
herein referred to, in substantial competition with other corporations, in- 
dividuals, firms, schools and universities likewise engaged in the sale and 
distribution of correspondence courses of study and instruction in com- 
merce among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. Respondent, in the course and conduct of its business, as afore- 
said, solicits the purchase of its correspondence courses by means of cata- 
logues, letterheads, leaflets, circulars and other advertising material circu- 
lated by mail among prospective students or members of the public gen- 
erally in the various States of the United States other than the State of 
Georgia, and in the District of Columbia. In all of said advertising ma- 
terial respondent seeks and has sought to induce prospective students and 
members of the public to purchase its correspondence courses by repre- 
senting and implying in substance as follows: 

1. That respondent is an educational institution of higher learning, 
having adequate buildings, equipment and facilities for appropriate in- 
struction in the arts and sciences, and learned professions, including Jaw 
medicine and theology. 

2. That respondent has a competent faculty of learned persons who are 
engaged in the instruction of resident students as well as nonresident stu- 
dents by correspondence and that the academic degree indicated after the 
name of each faculty member in respondent’s catalogues and other adver- 
tising material represents high scholastic attainment and was obtained 
through appropriate study and instruction at an accredited institution of 
higher learning. 

3. That said courses of instruction are adequate to give students high 
scholastic standing; and that said professional courses are adequate to 
equip students to carry on and practice the learned professions. That 
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students pursuing such courses earn credits and upon their completion are 
granted degrees that are recognized and accepted by accredited institu- 
tions of higher learning and by duly established accrediting agencies. 

-4. Through the use of the representation in its catalogues and otherwise 
that it is “duly chartered under State laws,” the respondent represents 
that its school is approved and that its credits are recognized by the State 
Board of Education of the State of Georgia and the other States in which 
it has obtained charters. : 

Through the use of the word “ University” in its corporate name and in 
its advertising material, respondent represents and implies that it is an in- 
stitution of higher learning, as that term is understood in the educational 
world, offering appropriate instruction in the arts and sciences and in one 
or more of the special branches of learning, such as law, theology and med- 
icine; that respondent has a faculty of instructors competent to teach said 
subjects and that the members of such faculty possess degrees conferred by 
accredited colleges and universities for study and scholastic attainment; 
that said respondent maintains adequate equipment and facilities, includ- 
ing classrooms, buildings, libraries and laboratories for the use of resident 
students and faculty members; and that said respondent is empowered to 
give credits to its students and confer degrees upon its graduates that are 
recognized and accepted generally by accredited institutions of higher 
learning and by duly established accrediting agencies. ! 

Par. 4. In truth and in fact, the foregoing representations and state- 
ments made by respondent are false, deceptive and misleading in the fol- 
lowing respects: only 3 

1. Respondent is not an educational institution of higher learning, but 
is a correspondence school conducted by respondent’s president from his 
law office consisting of three small rooms in an office building in Atlanta, 
Ga. Respondent has no buildings, laboratories, libraries or other equip- 
ment suitable for the teaching of resident students. 

2. Respondent has no faculty of learned persons as instructors in the 
arts and sciences, in postgraduate courses, or in any of the special branches 
of learning, such as law, medicine or theology. Respondent’s faculty now 
consists, and for many years last past has consisted, of respondents presi- 
dent and members of his immediate family who have not qualified as in- 
structors in a university by completing appropriate courses of study and 
instruction at an accredited institution of higher learning. The members 
of respondent’s faculty whose names are set forth in its catalogues in ad- 
dition to respondent’s president and his immediate family are individuals 
residing in various States of the United States who are engaged in pro- 
fessions and occupations other than teaching. Many of them have never 
resided in or visited the State of Georgia and in some instances the names 
of deceased persons were included by respondent in its catalogues and 
other advertising material as active instructors. In most instances the 
degrees appended to the names of faculty members in respondent’s cat- 
alogues were not conferred by any accredited institution of higher learning 
in recognition of scholastic attainment, but were conferred upon them by 
respondent, or by institutions of like character, without adequate study or 
ce Riise iaics given by respondent consist of multigraphed lessons and 
text books on the respective subjects purported to be taught and question- 
- naires; and in a number of instances respondent has furnished the answers 
to the questions asked or references to the book and page where such an- 
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swers ¢an be found. Such materials and methods of study and instruction 
are wholly inadequate to qualify any student to receive credits or a degree 
that is recognized or accepted by accredited institutions of higher learning 
or by duly established accrediting agencies, and such credits and degrees 
are not and have not been so recognized or accepted. The professional 
courses given by respondent are of the same character and are wholly in- 
sufficient to enable the student to engage in or practice a profession. 

4. The use of the phrase ‘‘duly chartered under State laws” has a tend- 
ency to lead and in fact has led a number of prospective purchasers of 
respondent’s courses into the belief that the respondent corporation was 
chartered under the laws of the State of Georgia and had been inspected 
and approved by the State Board of Education, and that its credits. were 
recognized by said Board. In truth and in fact, the charter under which 
respondent had operated its school issued by the duly authorized authority 
in the State of Georgia had lapsed more than two years prior to the filing 
of this complaint. Respondent’s school has never been inspected, ap- 
proved or recognized by any appropriate State government board or 
agency in any of the States where it has been chartered. 

Par. 5. The use of the word “‘University”’ by respondent in its corpo- 
rate name and in its catalogues and other advertising material, and the 
statements, representations and implications contained therein that re- 
spondent is an institution of higher learning, with adequate faculty, equip- 
ment and facilities for instructing resident and nonresident students in the 
courses therein described; the representation and implication that the 
members of its faculty possess degrees conferred upon them by accredited 
institutions of higher learning for high scholastic attainment and that they 
are well equipped to teach the respective courses described in respondent’s 
catalogues and other advertising material; that respondent’s courses are 
adequate to give students high scholastic standing; that its professional 
courses are adequate to equip students to carry on and practice the learned 
professions, and that respondent is authorized to give credits and confer 
degrees that are recognized and accepted by accredited institutions and 
duly established accrediting agencies, all are calculated to, and do, have 
the capacity and tendency to, and do mislead and deceive prospective stu- 
dents and the purchasing public by creating the erroneous belief that the 
statements and representations made by respondent are true, and that re- 
spondent is an institution of higher learning; and to cause a substantial 
number of such prospective students and the purchasing public, acting on 
such erroneous belief, to buy said correspondence courses, thereby divert- 
ing trade to said respondent from its competitors who do not misrepresent 
their schools, equipment or facilities or courses of study and instruction 
their faculties or the value of credits given or degrees conferred. by them, 


and thereby doing serious injury to substantial competition in said com- 
merce. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, are 
all to the prejudice of the public and of respondent’s competitors and con- 
stitute unfair methods of competition in commerce and unfair and decep- 
tive acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 
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Wish Order 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the answer of respondent, in 
which answer respondent admits all the material allegations of fact set 
forth in said complaint, and states that it waives all intervening procedure 
and further hearing as to said facts, and the Commission having made its 

findings as to the facts and conclusion that said respondent has violated 
the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Webster University, its officers, repre- 
sentatives, agents and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale and distribution 
of its correspondence courses in commerce, as ‘‘commerce”’ is defined in 
the Federal Trade Commission Act, do forthwith cease and desist from: 

1. Using the word “University”? or any abbreviation or simulation 
thereof, as a part of respondent’s corporate name or as a part of the name 
of respondent’s school. 

2. Representing, in any manner, directly or by implication, that re- 
spondent’s school is a university. 

3. Representing, directly or by implication, that respondent is an edu- 
cational institution of higher learning or has adequate buildings, equip- 
ment or facilities for appropriate instruction in the arts and sciences, or in 
the learned professions, including law, medicine and theology. 

4. Representing, directly or by implication, that respondent has a 
competent faculty of learned persons who are engaged in the instruction 
of resident students as well as nonresident students by correspondence or 
that the academic degree indicated after the name of each faculty member 
in respondent’s catalogues and other advertising material represents high 
scholastic attainment or was obtained through appropriate study and in- 
struction at an accredited institution of higher learning. . 

5. Representing, directly or by implication, that the courses of instruc- 
tion offered by respondent are adequate to give students high scholastic 
standing or that said professional courses are adequate to equip students 
to carry on or practice the learned professions ; or that students pursuing 
such courses earn credits or upon their completion are granted degrees that 
are recognized or accepted by accredited institutions of higher learning or 
by duly established accrediting agencies. _ 

6. Representing, directly or by implication, that respondent’s school is 
approved or that its credits are recognized by the State Board of Educa- 
tion of the State of Georgia or of any of the States in which it obtained 
charters, through statements in its catalogues or advertising material that 
respondent is duly chartered under State laws or through any other means 

i mentality. 
is oe eas That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writing, 
setting forth in detail the manner and form in which it has complied with 


this order. 
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In THE MATTER OF 


EUGENE CLEMENT D’ ART, TRADING AS VICTORY 
COAL SAVER MFG. CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5076. Complaint, Nov. 2, 1948—Decision, Mar. 8, 1945 


Where an individual engaged in the interstate sale and distribution of his ‘‘ Victory Coal 
Saver”’ chemical powder for use on coal, composed of about 90 percent common 
salt and small percentages of potassium permanganate and other substances, and 
contained in 8-ounce packages which sold usually for $1.00 each— 

(a) Represented, directly or by implication, through advertisements in circulars, circu- 
lar letters and other advertising literature, that the use of his product would effect 
savings up to fifty percent in coal consumption; increase the heat supplied by coal; 
cause coal to burn more slowly, evenly and thoroughly; reduce smoke and ash; and 
prevent the formation of soot in chimneys and aid in the removal of soot already 
formed; 

The facts being, as established by an examination and analysis by the United States 
Bureau of Mines together with the testimony of the Bureau’s expert who prepared 
the report thereon, that said product was wholly incapable of producing any of 
the results above claimed therefor; 

(b) Represented as aforesaid, that the product or the principal ingredient therein had 
been endorsed or approved by the United States Bureau of Mines for use in pre- 
venting and removing soot; 

The facts being that neither said product nor any Sh RON thereof had been endorsed 
or approved by said Bureau; while salt, when properly used in sufficiently high 
concentrations, is recognized by the Bureau as an effective soot remover, the 
amount prov-ded by his product was so small as to be valueless from a practical 
viewpoint, since, to be effective, approximately eighty times the amount of salt 
provided by a package or the product would have to be used for each ton of coal 
treated; 

(c) Falsely represented or implied, through the use of the words ‘‘Coal Saver”’ in his 
trade name and the designation of his product, that use thereof would effect a say- 
ing in coal consumption; 

With tendency and capacity to mislead and deceive a substantial portion of the pur- 
chasing public with respect to said product, and thereby cause it to purchase sub- 
stantial quantities thereof: 

Held, That such acts and practices, under the circumstances set forth, were all to the 
prejudice of the public, and constituted unfair and deceptive acts and practices 
in commerce. 


Before Mr. J. Earl Coz, trial examiner. 
Mr. Merle P. Lyon and Mr. Clark Nichols for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that Eugene Clement d’ Art, an individ- 
ual, trading as Victory Coal Saver Mfg. Co., hereinafter referred to as the 
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respondent, has violated the provisions of said act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be in the 
interest of the public, hereby issues its complaint, stating its charges in 
that respect as follows: 

ParacrapH 1. The respondent, is an individual, trading under the 
name and style of Victory Coal Saver Mfg. Co., with his office and prin- 
cipal place of business located at 32 North Pearl Street, Albany, N. Y. 
Respondent is now, and for approximately one year last past has been, 
engaged in the sale and distribution of a chemical preparation designated 
“Victory Coal Saver,” advertised and recommended by respondent for use 
in increasing the calorific value of coal, and thereby effecting a saving in 
fuel consumption. Said preparation is composed of approximately 90 
percent sodium chloride or common salt, with a small percentage of potas- 
sium permanganate and other minerals. 

Par. 2. In the course and conduct of his said business, respondent 
causes said product, when sold, to be’shipped from his place of business in 
the State of New York to the purchasers thereof located in various other 
States of the United States and in the District of Columbia. Respondent 
maintains, and at all times mentioned herein has maintained, a course of 
trade in said product in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of his aforesaid business, and for the 
purpose of promoting the sale of said ‘Victory Coal Saver,’ respondent 
has made false, misleading and deceptive representations by means of . 
pamphlets, circulars, and other advertising literature disseminated 
through the United States mails. Among and typical of the representa- 
tions made by the respondent are the following: 


Save Coal Now—when you need it most, when the Nation needs it most. Victory 
Coal Saver brings you savings of 30 to 50 percent on coal. More Heat with Less 
Coal wes 

Victory Coal Saver causes the fuel to burn more slowly, evenly, intensely and thor- 
oughly, actually giving more heat with less coal..... 

Victory Coal Saver retards combustion, at the same moment generating oxygen. As 
a result coal burns more slowly, intensely and thoroughly. Waste of combustible gases 
and substance is eliminated. Less Coal Generates More Heat..... 

Savings with a coal water heater or small stove, properly managed, average 40 to 


DOG reise . 
Seeioes with a furnace properly managed average 20 to 30% during the day, as high 


as 60% at night. 
You can earn $5.00 in 20 minutes with very little labor, and do so repeatedly through 


treating all the coal you use with Victory Coal Saver. 


The U. S. Bureau of Mines advises: 
“Ingredient A prevents formation of soot in chimneys and preventing soot from 


forming cuts down coal bills. Ingredient A also helps get rid of soot already formed. 

Investigation shows Ingredient A becomes volatilized and forms a vapor which set- 

tles on the surface of soot, reducing its ignition temperature to 166 degrees. At 166 

degrees the soot catches fire and burns away.” 

In its report the U. S. Bureau of Mines names the ingredient. In order to protect our 
formula, we have replaced the actual name by ‘(Ingredient A.” ' 

The U. S. Bureau of Mines cannot be wrong. The U.S. Bureau of Mines’ verdict 
cannot be disputed. In purchasing Victory Coal Saver you not only secure the savings 
and benefits mentioned by the U.S. Bureau of Mines but the additional action of three 


more ingredients. 
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Par. 4. By and through the use of the foregoing statements and repre- 
sentations the respondent has represented and now represents, directly and 
by implication, that the use of his product “Victory Coal Saver” will 
effect savings of 30 to 50 percent in the consumption of coal, will cause coal 
to burn more slowly, evenly, intensely, and thoroughly, will give more 
heat with less coal, will retard combustion, generate oxygen, eliminate 
waste of combustible gases and substance, and increase the calorific value 
of coal. 

Respondent has also thereby represented, directly and by implication, 
that treatment of coal with “Victory Coal Saver” will result in savings 
averaging from 40 to 50 percent with a properly managed coal water heater 
or small stove, and savings averaging from 20 to 30 percent with a properly 
managed furnace during the day, and as high as 60 percent at night, and 
will enable an individual to earn $5.00 in 20 minutes and to do so repeat- 
edly with very little labor. 

Respondent has also represented, ‘directly and by implication, that an 
agency of the United States Government, the U. S. Bureau of Mines, has 
endorsed the use of said product or the principal ingredient thereof and has 
advised that said ‘‘Ingredient A” prevents formation of soot in chimneys 
or gets rid of soot already. formed, and reduces the ignition temperature of 
soot to 166 degrees and causes it to catch fire and burn away. 

Par. 5. In truth and in fact, respondent’s product ‘Victory Coal 
Saver” will not measurably affect the heat, smoke, ash or gases resulting 
from the burning of coal or increase the calorific value thereof. Its use 
will not cause savings of 30 to 50 percent or any other percentage of savings 
on coal; will not create more heat with less coal; will not cause the fuel to 
burn more slowly, evenly, intensely and thoroughly; will not retard com- 
bustion, generate-oxygen, or eliminate waste or combustible gases or sub- 
stance; will not cause average savings of 40 to 50 percent or any other per- 
centage with a coal water heater or small stove under any conditions; will 
not cause average savings of 20 to 30 percent with a furnace during the 
day, or as high as 60 percent at night, or any other appreciable savings un- 
der any conditions of care and management. Treating coal with “ Victory 
Coal Saver” will not enable a person to earn $5.00 in 20 minutes, or any 
eee amount of money, or to do so repeatedly by the use of ‘ Victory Coal 

aver. 

The so-called “Ingredient A’ in respondent’s product is common salt 
which in sufficiently high concentrations may be an effective soot remover. 
However, in the quantity recommended by respondent in the treatment of 
coal with ‘‘ Victory Coal Saver,” which is equivalent to 22 pounds per ton 
of coal treated, or 1% of the weight of coal treated, said ‘Ingredient A”’ 
will not cause any effective reduction in the formation of soot or eliminate 
soot already formed. The use of common salt or “Ingredient A” will not 
reduce the ignition temperature of soot to 166 degrees. 

The use by respondent of the trade names “Victory Coal Saver” and 
“Victory Coal Saver Mfg. Co.” is misleading and deceptive in that they 
imply to the consuming public that the use of said product will effect a 
saving in coal consumption, when such is not the fact. 

Par. 6. The use by the respondent of the foregoing false, misleading and 
deceptive representations has had, and now has, the capacity and tend- 
ency to, and does, mislead and deceive a substantial portion of the pur- 
chasing and consuming public into the erroneous and mistaken belief that 
said representations are true, and into the purchase of substantial quanti- 
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ines of respondent’s product because of such erroneous and mistaken 
eliefs. b Fe 

Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute un- 
fair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal] Trade Commission Act, the 
Federal Trade Commission on November 2, 1943, issued and subsequently 
served its complaint in this proceeding upon the respondent, Kugene 
Clement d’ Art, an individual, trading as Victory Coal Saver Mfg. Co., 
charging him with the use of unfair and deceptive acts and practices in 
commerce in violation of the provisions of that act. After the filing of 
respondent’s answer to the complaint, testimony and other evidence in 
support of the allegations of the complaint were introduced before a trial 
examiner of the Commission theretofore duly designated by it (no evi- 
dence being offered by respondent), and such testimony and other evidence 
were duly recorded and filed in the office of the Commission. Thereafter, 
the proceeding regularly came on for final hearing before the Commission 
on the complaint, answer, testimony and other evidence, report of the trial 
examiner, upon the evidence, and briefs in support of and in opposition to 
the complaint (oral argument not having been requested); and the Com- 
mission, having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conelusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParAGRAPH 1. The respondent, Eugene Clement d’ Art, is an individ- 
ual, who for a period of a year or more immediately preceding November 
22, 1943, was engaged in business under the trade name “Victory Coal 
Saver Mfg. Co.,” with his office and principal place of business located at 
32 North Pearl Street, Albany, N. Y. Respondent was engaged in the 
sale and distribution of a product designated by him as “ Victory Coal 
Saver,”’ a chemical preparation designed for use on coal. 

Par. 2. Respondent caused his product, when sold, to be transported 
from his place of business in the State of New York to purchasers thereof 
located in various other States of the United States. Respondent main- 
tained a course of trade in his product in commerce among and between 
various States of the United States. 

Par. 3. In the course and conduct of his business and for the purpose of 
inducing the purchase of his product, respondent advertised the product 
by means of circulars, circular letters, and other advertising literature 
distributed among prospective purchasers. In these advertisements re- 
spondent represented, directly or by implication, that the use of his prod- 
uct would effect savings up to fifty percent in coal consumption; increase 
the heat supplied by coal; cause coal to burn more slowly, more evenly and 
more thoroughly ; reduce smoke and ash; prevent the formation of soot in 
chimneys and aid in the removal of soot already formed; and that the 
product or the principal ingredient therein had been endorsed or approved 
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by the United States Bureau of Mines for use in preventing and removing 
soot. 

Par. 4. Respondent’s product, which was in powdered form, was com- 
posed of approximately 90. percent sodium chloride (common salt) and 
small percentages of potassium permanganate and other substances. The 
product was packaged and sold to the public in 8-ounce packages which 
sold usually for $1.00 each. The directions supplied by respondent for the 
use of the product were as follows: 


DIRECTIONS 


TO TREAE ONE TON: Dissolve contents of Standard $1.00 Package in 4 gallons 
warm water: Sprinkle evenly over coal. 

TO TREAT LARGER QUANTITIES: Use contents of Standard $1.00 Package 
dissolved in 4 gallons warm water per ton, i.e., to treat two tons, contents of two Stand- 
ard $1.00 Packages in 8 gallons of warm water, etc. 

TO TREAT SOFT COAL: Use twice the amount of water indicated above. (Comm. 
Ex. 1) 


Par. 5. At the request of the Commission the product was examined 
and analyzed by the United States Bureau of Mines, and the report of the 
Bureau forms a part of the record in the present proceeding, together with 

‘the testimony of the Bureau’s expert who prepared the report. This evi- 
dence establishes that the product was wholly incapable of producing any 
of the results claimed for it by respondent. The use of the product did not 
effect any saving in coal consumption, nor did it increase the-heat supplied 
by coal. The product was incapable of causing coal to burn more slowly, 
more evenly, or more thoroughly. It had no effect upon smoke or ash. 
It was likewise incapable of preventing the formation of soot or aiding in 
the removal of soot. 

Nor has the product or any ingredient therein been endorsed or ap- 
proved by the United States Bureau of Mines for use in the prevention or 
removal of soot or for anv other purpose. While salt, when properly used 
in sufficiently high concentrations, is recognized by the Bureau as an 
effective soot remover, the amount provided by respondent’s product was 
so small as to be without significance and wholly valueless from a practical 
viewpoint. To be effectual, approximately eighty times the amount of 
salt provided by a package of the product would have to be used for each 
ton of coal treated. 

Par. 6. The Commission therefore finds that the representations made 
by respondent with respect to his product, as set forth in paragraph 3 
hereof, were erroneous and misleading. Moreover, the words ‘Coal 
Saver,” used by respondent to designate and describe his product and as a 
part of respondent’s trade name, constituted within themselves an errone- 
ous and misleading representation, in that they represented or implied 
that the use of the product would effect a saving in coal consumption. 

Par. 7. The use by respondent of these erroneous and misleading 
representations had the tendency and capacity to mislead and deceive a 
substantial portion of the purchasing public with respect to respondent’s 
product and the results which might be obtained through the use thereof ; 
and the tendency and capacity to cause such portion of the public to pur- 
chase substantial quantities of the product as a result of the erroneous and 
mistaken belief so engendered. 
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CONCLUSION 


The acts and practices of the respondent, as herein found, are all to the 
prejudice of the public and constitute unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of respondent, testi- 
mony and other evidence taken before a trial examiner of the Commission 
theretofore duly designated by it, report of the trial examiner upon the 
evidence, and briefs in support of and in opposition to the complaint (oral 
argument not having been requested); and the Commission having made 
its findings as to the facts and its conclusion that the respondent has vio- 
lated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Eugene Clement d’ Art, individually, 
and trading as Victory Coal Saver Mfg. Co., or trading under any other 
name, and his agents, representatives, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, sale, 
and distribution in commerce, as ‘‘commerce”’ is defined in the Federal 
Trade Commission Act, of respondent’s product designated “‘ Victory Coal 
Saver,” or any other product of substantially similar composition or pos- 
sessing substantially similar properties, under whatever name sold, do 
forthwith cease and desist from: 

1. Representing, directly or by implication, that said product will 
effect any saving in coal consumption or increase the heat supplied by coal. 

2. Representing, directly or by implication, that said product will cause 
coal to burn more slowly, more evenly, or more thoroughly. 

3. Representing, directly or by implication, that said product will re- 
duce smoke or ash. 

4. Representing, directly or by implication, that said product prevents 
the formation of soot or removes or aids in the removal of soot. 

5. Representing, directly or by implication, that said product or any 
ingredient therein has been endorsed or approved by the United States 
Bureau of Mines. ae 

6. Using the words ‘‘Coal Saver,” or any other word or words of similar 
import, as a part of respondent’s trade name, or to designate, describe, or 
refer to respondent’s product. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which he has complied with 


this order. 
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In THE MATTER OF 


OTTO A. KOHL, CLARKE VAN METER AND MARVIN M. 
COBB, TRADING AS CHICK BED COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5181. Complaint, June 17, 1944—Decision, Mar. 8, 1945 


Where three individuals engaged in the interstate sale and distribution of a litter or 
floor covering for poultry and brooder houses designated as “Chick Bed”’; through 
advertisements in newspapers and periodicals, circulars, leaflets and other adver- 
tising material — 

Represented that their product constituted an effective preventive of poultry diseases; 
that use thereof in poultry and brooder houses would cause chicks or poultry to be 
healthy and free from disease; that said product was an effective germicide when 
used as directed, and would prevent the growth of disease germs; and that its use 
was a competent and effective treatment for coccidiosis, saved disease losses and 
increased egg production; 

The facts being that, while said product was absorptive and tended to dry conditions 
in poultry houses, thereby aiding in the control of diseases, it was not a preventive 
thereof; and other aforesaid claims were similarly false and misleading; 

With tendency and capacity to mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous belief that said representations were true, and to 
induce said public, because of such belief, to purchase their said product: 

Held, That said acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public and constituted unfair and deceptive acts and 
practices In commerce. 


Before Mr. Randolph Preston, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Elliott, Shuttleworth & Ingersoll, of Cedar Rapids, Ia., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that Otto A. Kohl, an individual, Clarke 
Van Meter and Marvin M. Cobb, individuals and trustees, are copartners, 
trading as Chick Bed Company, hereinafter referred to as respondents, 
have violated the provisions of said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public inter- 


est, hereby issues its complaint, stating its charges in that respect as- 


follows: 


ParaGrapH 1. Otto A. Kohl, is an individual, Clarke Van Meter and 
Marvin M. Cobb, are individuals and are trustees, under trust agreement 
between Otto A, Kohl dated April 21, 1941. The said Otto A. Kohl, 
Clarke Van Meter, trustee, and Marvin M. Cobb, trustee, are copartners, 
trading as Chick Bed Company with their office and principal place of 


vies located at 96 B Avenue, N. E., in the city of Cedar Rapids, State 
of Towa. 
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Par. 2. Respondents are now, and for more than one year last past have 
been, engaged in the sale and distribution of a litter or floor covering for 
poultry and brooder houses designated as Chick Bed. In the course and 
conduct of the aforesaid business, respondents cause said product when 
sold to be transported from their source of supply in Fernley, Nev., and 
from their place of business in the State of Iowa to purchasers thereof 
located in various other States of the United States. Respondents main- 
tain and at all times mentioned herein have maintained a course of trade in 
said product in commerce between and among the various States of the 
United States. 

Par. 3. In the course and conduct of their aforesaid business, the re- 
spondents have disseminated and are now disseminating, and have caused 
and are now causing the dissemination of false and misleading advertise- 
ments, concerning their said product by the United States mails and vari- 
ous other means in commerce as “‘commerce”’ is defined in the Federal 
Trade Commission Act. Respondents have also disseminated and are 
now disseminating and have caused and are now causing the dissemination 
of false advertisements, concerning their said product by various means 
for the purpose of inducing, and which are likely to induce, directly or in- 
directly, the purchase of their said product in commerce as ‘‘commerce’’ is 
defined in the Federal Trade Commission Act. 

Among and typical of the false, misleading and deceptive statements 
and representations contained in said false advertisements, disseminated 
and caused to be disseminated as herein set forth, by the United States 
mails, by advertisements inserted in newspapers and periodicals and by 
means of circulars, leaflets and other advertising material, are the fol- 
lowing: 


CHICK BED is not a cure for diseased chickens but an economically preventative 
for diseases. Grow your chicks free from Disease. 

Let the MAGIC OF CHICK BED Keep Your Flock Healthy and Save you Labor. 

CHICK BED... prevents disease .. . free your FLOCK FROM COCCIDIOSIS. 

CHICK BED assures you a dryer chicken house. This in turn reduces bacterial 
multiplication to a minimum. 

CHICK BED helps to prevent coccidiosis and other poultry diseases. Bacterial 
germs will not multiply in CHICK BED. : 

You would gladly pay twice the price of CHICK BED for its disease preventive 
values alone. hi ; 

This year, save labor, disease losses, and at the same time get more eggs by using 
Chick-Bed—indorsed by leading poultry authorities from coast to coast. 


In connection with their advertising claims, respondents have made use 
of testimonial letters containing representations of which. the following is 


typical: 
We have had 200 chicks on Chick Bed for the past two weeks and have found that it 
will do everything that you advertised it to do. 


Par. 4. Through the use of the foregoing statements and representa- 
tions and others of similar import not specifically set out herein, respond- 
ents represent that their product constitutes an effective preventative of 
- poultry diseases; that the use thereof as a litter or floor covering in poultry 
and brooder houses will cause chicks or poultry occupying such houses to 
be healthy and free from disease; that its use is a competent and effective 
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treatment for coccidiosis; that said product is an effective germicide when 
used as directed and will prevent the growth of disease germs; that its use 
saves labor, disease losses and increases egg production and that said prod- 
uct has been indorsed and approved by the leading poultry authorities 
throughout the United States. 

Par. 5. The foregoing statements and representations are false, mis- 
leading and deceptive. In truth and in fact, respondents’ product Chick 
Bed is not a preventative of poultry diseases and its use as a litter or floor 
covering in poultry or brooder houses will not cause chickens or poultry 
enclosed in said houses to be healthy and free from disease. It is not a 
competent or effective treatment for coccidiosis. Said product is not an 
effective germicide in use. The use of said product will not save labor, dis- 
ease losses or increase egg production. It has not been indorsed and ap- 
proved by the recognized leaders of the poultry industry all over the 
United States. 

Par. 6. The use by respondents of the aforesaid false, misleading and 
deceptive statements, representations has had and now has the tendency 
and capacity to mislead and deceive a substantial portion of the purchas- 
ing public through the erroneous and mistaken belief that said statements 
and representations are true and to induce a substantial portion of the 
purchasing public because of such erroneous and mistaken belief, to pur- 
chase respondents’ said product. 

Par. 7. The aforesaid acts and practices of the respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute un- 
fair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE FAcTs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federa] Trade Commission on the 17th day of June, 1944, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
Otto A. Kohl, an individual, Clarke Van Meter and Marvin M. Cobb, in- 
dividuals and trustees, copartners, trading as Chick Bed Company 
charging them with the use of unfair and deceptive acts and practices in 
commerce in violation of the provisions of said act. On July 27, 1944, the 
respondents filed their answer in this proceeding. Thereafter, a stipula- 
tion was entered into whereby it was stipulated and agreed that a state- 
ment of facts signed and executed by the respondents and Tyrrel M. Inger- 
soll, counsel for respondents, and Richard P. Whiteley, Assistant Chief 
Counsel for the Federal Trade Commission, subject to the approval of the 
Commission, may be taken as the facts in this proceeding and in lieu of 
testimony in support of the charges stated in the complaint, or in opposi- 
tion thereto, and that the said Commission may proceed upon said state- 
ment of facts to make its report, stating its findings as to the facts and its 
conclusion based thereon and enter its order disposing of the proceeding 
without the presentation of argument or the filing of briefs. Respondents 
specifically waived the filing of a trial examiner’s report upon the evi- 
dence. Thereafter, this proceeding regularly came on for final hearing 
before the Commission on said complaint, answer and stipulation, said 
stipulation having been approved, accepted and filed, and the Commis- 
sion having duly considered the same and now being fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes its findings as to the facts and its conclusion drawn therefrom. 
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FINDINGS AS TO THE FACTS 


ParacrapH 1. Otto A. Kohl, is an individual; Clarke Van Meter and 
Marvin M. Cobb, are individuals and are trustees, under trust agreement 
with Otto A. Kohl dated April 21, 1941. The said Otto A. Kohl, Clarke 
Van Meter, trustee, and Marvin M. Cobb, trustee, are copartners, trading 
as Chick Bed Company with their office and principal place of business 
located at 96 B Avenue, N. E., in the city of Cedar Rapids, State of Iowa. 

Par. 2. Respondents are now, and for more than one year last past have 
been, engaged in the sale and distribution of a litter or floor covering for 
poultry and brooder houses designated as Chick Bed. In the course and 
conduct of the aforesaid business, respondents cause said product, when 
sold, to be transported from their source of supply in Fernley, Nev., 
and from their place of business in the State of Iowa to purchasers thereof 
located in various other States of the United States. Respondents main- 
tain and at all times mentioned herein have maintained a course of trade 
in said product in commerce between and among the various States of the 
United States. ‘ 

Par. 3. In the course and conduct of their aforesaid business, the re- 
spondents have disseminated and are now disseminating, and have caused 
and are now causing the dissemination of false and misleading advertise- 
ments concerning their said product by the United States mails and vari- 
ous other means in commerce, as “‘commerce’”’ is defined in the Federal 
Trade Commission Act. Respondents have also disseminated and are 
now disseminating, and have caused and are now causing the dissemina- 
tion of false advertisements concerning their said product, by various 
means, for the purpose of inducing, and which are likely to induce, di- 
rectly or indirectly, the purchase of their said product in commerce, as 
‘““commerce”’ is defined in the Federal Trade Commission Act. 

Among and typical of the false, misleading and deceptive statements 
and representations contained in said false advertisements, disseminated 
and caused to be disseminated as herein set forth, by the United States 
mails, by advertisements inserted in newspapers and periodicals and by 
means of circulars, leaflets and other advertising material, are the follow- 


ing: 
CHICK BED is not a cure for diseased chickens but an economical preventative for 


diseases. Grow your chicks free from Disease. 
Let the MAGIC OF CHICK BED Keep Your Flock Healthy and Save you Labor. 
CHICK BED... prevents disease . . . free your FLOCK FROM COCCIDIOSIS. 
CHICK BED assures you a dryer chicken house. This in turn reduces bacterial mul- 


tiplication to a minimum. 
CHICK BED helps to prevent Coccidiosis and other poultry diseases. Bacterial 


germs will not multiply in CHICK BED. ' 
You would gladly pay twice the price of CHICK BED for its disease preventive 


values alone. ' 
This year, save labor, disease losses, and at the same time get more eggs by using 


Chick-Bed—indorsed by leading poultry authorities from coast to coast. 

In connection with their advertising claims, respondents have made use 
of testimonial letters containing representations of which the following is 
typical: 

We have had 200 chicks on Chick Bed for the past two weeks and have found that it 
will do everything that you advertised it to do. 
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Par. 4. Through the use of the foregoing statements and represen- 
tations and others of a similar import not specifically set out herein, 
respondents represented that their product constituted an effective pre- 
ventive of poultry diseases; that the use thereof as a litter or floor covering 
in poultry and brooder houses would cause chicks or poultry occupying 
such houses to be healthy and free from disease; that its use was a compe- 
tent and effective treatment for coccidiosis; that said product was an 
effective germicide when used as directed and would prevent the growth of 
disease germs; that its use saved disease losses and increased egg pro- 
duction. 

Par. 5. The foregoing statements and representations are false, mis- 
leading and-deceptive. In truth and in fact respondents’ product, Chick 
Bed, is not a preventive of poultry disease, although said product is ab- 
sorptive and tends to dry conditions in poultry houses, thereby aiding in 
the control of diseases. Its use as a litter in poultry or brooder houses will 
not cause chickens or poultry enclosed in said houses to be healthy and 
free from diseases. It is not a competent or effective treatment for coccidi- 
osis, and the use of said product will not save disease losses or increase egg 
production. Said product does not have specific or effective germicidal or 
antiseptic properties in use. 

Par. 6. The use by respondents of the aforesaid false, misleading and 
deceptive statements and representations has had, and now has the tend- 
ency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that said state- 
ments and representations are true, and to induce a substantial portion of 
the purchasing public, because of such erroneous and mistaken belief, to 
purchase respondents’ said product. 


CONCLUSION 


The acts and practices of respondents, as herein found, are all to the 
prejudice and injury of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of the respondents, and 
a stipulation as to the facts entered into between the respondents and coun- 
sel for the respondents herein and Richard P. Whiteley, Assistant Chief 
Counsel for the Commission, which provides, among other things, that 
without further evidence or other intervening procedure, the Commission 
may issue and serve upon the respondents herein, findings as to the facts 
and conclusion based thereon and an order disposing of the proceeding 
and the Commission having made its findings as to the facts and conclu- 
sion that said respondents have violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondents, Otto A. Kohl, Clarke Van Meter 
and Marvin M. Cobb, jointly or severally, trading as Chick Bed Company 
or under any other name or names, their representatives, agents and em- 
ployees, directly or through any corporate or other device, in connection 
with the offering for sale, sale and distribution of their product, Chick 
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Bed, or any other product of substantially similar composition or pos- 
sessing substantially similar properties, whether sold under the same name 
or oe other name, do forthwith cease and desist from directly or indi- 
rectly: : 

1. Disseminating or causing to be disseminated any advertisement by 
means of the United States mails, or by any means in commerce as “com- 
merce”’ is defined in the Federal Trade Commission Act, which advertise- 

ment represents, directly or through inference; 
(1) That said product constitutes a preventive of poultry diseases; pro- 
vided however, this paragraph shall not be construed as preventing re- 
_ spondents from representing that said product used as a floor litter is ab- 
sorptive, and tends to dry conditions in poultry houses, thereby aiding in 
the control of poultry diseases; 

(2) That the use of said product as a litter or floor covering in poultry or 
brooder houses will cause chicks or poultry occupying such houses to be 
healthy or free from disease; 

(3) That the use of said product is a competent and effective treatment 
for coccidiosis; 

(4) That said product is an effective germicide in use; 

(5) That the use of said product will prevent poultry disease losses or 
increase egg production. ; 

2. Disseminating or causing to be disseminated any advertisement by 
any means for the purpose of inducing or which is likely to induce, di- 

rectly or indirectly, the purchase of said product in commerce, as ‘‘com- 
merce” is defined in the Federal Trade Commission Act, which advertise- 
ment contains any of the representations prohibited in paragraph 1 hereof. 

It is further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which they have com- 
plied with this order. 
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In THE MATTER OF 


AURINE COMPANY, INC. 


MODIFIED ORDER TO CEASE AND DESIST 


Docket 8998. Order, March 12, 1945 


Modified order in proceeding in question in which original order issued on June 26, 
1940, 31 F.T.C. 292, requiring respondent, its officers, etc., in connection with the 
offering, etc., of its preparation ‘‘Aurine,” to cease and desist from disseminating 
advertisements which represent said preparation as a cure or remedy for deafness 
or partial deafness or as having any therapeutic value in the treatment thereof, or 
as a competent or effective treatment for said condition or for ringing or buzzing ; 
head noises due to hardened wax in the ear, etc., and from representing that it 
makes refunds to dissatisfied purchasers, etc., as in order set forth. 


Mr. J. W. Brookfield, Jr. for the Commission. : 
Mr. Frank E. Gettleman, of Chicago, Ill., for respondent. 


MopiFriep ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
on the complaint of the Commission and the answer of respondent, and the 
matter having been set for hearing, a stipulation of facts was dictated into 
the record in lieu of the taking of testimony in support of the charges stated 
in the complaint and in opposition thereto, the filing of briefs and the filing 
of a trial examiner’s report having been expressly waived, and the Com- 
mission having duly made and issued its findings as to the facts, conclusion 
and order to cease and desist dated June 26, 1940, and the Commission 
having further considered said order to cease and desist heretofore issued 
and being of the opinion that the public interest requires that a modified 
order to cease and desist should be issued in said cause, and the Commis- 
sion having given due notice to the respondent to show cause on December 
21, 1944, why this case should not be reopened for the purpose of modify- 
ing said order to cease and desist, and the Commission having considered 
the matter and the record herein and having issued its order modifying 
pal order in certain respects, issues this its modified order to cease and 

esist. é 

__ Itzs ordered, That the respondent, Aurine Company, Inc., a corporation, 
its officers, agents, representatives and employees, directly or through any 
corporate or other device in connection with the offering for sale, sale or 
distribution of its medicinal preparation designated Aurine, or any other 
medicinal preparation composed of substantially similar properties 
whether sold under the same name or any other name, do forthwith cease 
and desist from directly or indirectly— 

1. Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or by any means in commerce as “com- 
merce”’ is defined in the Federal Trade Commission Act, which advertise- 
ment represents, directly or through inference: 

(a) That said preparation is a cure or remedy for or has any therapeutic 
value in the treatment of deafness or partial deafness; 
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(b) That said preparation is a competent or effective treatment for deaf- 
ness or partial deafness, or ringing or buzzing head noises due to hardened 
or coagulated wax in the ear; 

(c) That the use of said preparation will materially benefit or relieve 
temporary deafness or ringing or buzzing head noises due to an accumula- 
tion of wax in the ear, except that its use will soften such wax and thereby 
facilitate its removal by other means. 

2. Disseminating or causing to be disseminated any advertisement by 
any means for the purpose of inducing or which is likely to induce, directly 
or indirectly, the purchase of said preparation in commerce, as ‘‘com- 
merce”’ is defined in the Federal Trade Commission Act, which advertise- 
ment contains any of the representations prohibited in paragraph 1 hereof. 

3. Representing that respondent makes refunds to dissatisfied pur- 
chasers of said preparation when it does not in fact maintain a definite 
policy and practice of making such refunds. 

It ts further ordered, That the respondent shall Rivkin 60 days after serv- 
ice upon it of this order file with the Commission a report in writing set- 
ting forth in detail the manner and form in which it has complied with this 
order. 
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In THe MATTER OF 


WILLIAM H. HOWE 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5089. Complaint, Nov. 80, 1948—Decision, Mar. 18, 1945 


Where an individual engaged in the interstate sale and distribution of his ‘‘Lady Ashton 
Foot Ease,” active ingredients of which were saponified coconut and palm oils and 
sodium carbonate, added to the mixture in the form of soap flakes and soap powder, 
along with 1 1/10 percent pine oil, with water as a carrier for the active ingredients; 
through advertisements on cards, folders, circulars and by means of radio continu- 
ities, directly and by implication— 

Represented falsely that his said product, when used as directed, would completely re- 
move foot callouses and relieve all painful conditions of the feet; the facts being 
that said product would not dissolve or remove callouses; its effect, when used as 
directed with a warm foot bath, was temporarily to soften the outer layers of 
callouses, some of which might be removed when followed by massage as directed, 
and while such use might result in temporary relief for tired and aching feet, or 
temporarily relieve foot discomfort, such results were in substantial part due to the 
warm foot bath and massage; 

With tendency and capacity to mislead and deceive a substantial number of the pur- 
chasing public into the mistaken belief that such false representations were true 
and thereby induce their purchase thereof: 

Held, That said acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public, and constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. B. G. Wilson for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission having reason to believe that William H. Howe, an individual, 
hereinafter referred to as respondent, has violated the provisions of the 
said act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

_ParacrapH 1. Respondent, William H. Howe, is an individual, having 
his office and principal place of business at 122 Jewett Street, Lowell, Mass. 

Par. 2. Respondent is now, and for more than two years last past has 
been, engaged in the sale and distribution of a preparation designated as 
“Lady Ashton Foot Ease,”’ in commerce between and among the various 
States of the United States and in the District of Columbia. 

_Respondent causes his said preparation, when sold, to be shipped from 
his said place of business in the State of Massachusetts to purchasers 
thereof located in various other States of the United States and in the 
District of Columbia. 
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Respondent maintains, and at all times mentioned herein, has main- 
tained, a course of trade in his said preparation in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of his said business and for the pur- 
pose of inducing the purchase of his said preparation, respondent has dis- 
sermminated and is disseminating, and has caused and is now causing the 
dissemination of, false advertisements concerning his said preparation by 
United States mails and by various other means in commerce, as “com- 
merce’? is defined in the Federal Trade Commission Act; and respondent 
has also disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, false advertisements concerning his said 
preparation by various means for the purpose of inducing and which are 
likely to induce, directly or indirectly, the purchase of his said preparation 
fe commerce as ‘‘commerce”’ is defined in the Federal Trade Commission 

ct. 

Among and typical of the false, deceptive and misleading statements and 
representations contained in said false advertisements disseminated and 
caused to be disseminated as hereinabove set forth, by United States 
. mails, by means of cards, folders, circulars and radio continuities, are the 
following: 

Do you have painful callouses on your feet? Try LADY ASHTON FOOT EASE! 
It’s beneficial in removing callouses without making feet sore. * * * Relief assured 
after three nights’ treatment. 

If your feet hurt or you have callouses, try LADY ASHTON FOOT EASE! It’s 
guaranteed! Three nights’ treatment must give relief. 

Thousands of women have found relief from tired, aching feet with LADY ASHTON 
FOOT EASE! 

Try today’s modern remedy for tired, aching feet... LADY ASHTON FOOT 
EASE! * * * effective cream * * * is also an effective; painless way of re- 
moving callouses. 

Weary, overworked feet respond like magic to Lady Ashton Foot Ease .. . a modern, 
effective remedy * * *., 

Banish foot discomfort from your life! Get welcome relief from foot fatigue and 
painful callouses with LADY ASHTON FOOT EASE. 


Par. 4. Through the use of the foregoing statements and representa- 
tions and others of similar import and meaning not specifically set out 
herein, the respondent represents and has represented, directly and by im- 
plication, that said preparation, used as directed, will completely remove 
foot callouses and prevent their recurrence and will relieve all painful con- 
ditions of the feet. 

Par. 5. The foregoing statements and representations disseminated by 
the respondent in the manner aforesaid, are false, misleading and decep- 
tive. In truth and in fact, while the use of said preparation will tend to 
temporarily soften the outer layers of foot callouses, it will not be effective 
in removing callouses or preventing their recurrence. Respondent’s prep- 
aration will have a soothing effect upon tired feet, but will not relieve or 
otherwise affect many painful foot conditions. Various types of pain in 
the feet are caused by structural defects in which cases no benefit of any 
nature will be derived through the use of said preparation. 

Par. 6. The use by respondent of the foregoing false, deceptive and mis- 
leading statements has had and now has the capacity and tendency to, and 
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does, mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that said statements, representa- 
tions and advertisements are true, and to induce a substantial portion of 
the purchasing public, because of such erroneous and mistaken belief, to 
purchase substantial quantities of respondent’s preparation. 

Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE FacTs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on November 30, 1943, issued and subse- 
quently served its complaint in this proceeding upon William H. Howe, an 
individual, charging him with the use of unfair and deceptive acts and 
practices in commerce in violation of the provisions of said act. After the 
issuance of said complaint (respondent not having filed answer thereto) 
testimony and other evidence in support of the allegations of said com- 
plaint were introduced before an examiner of the Commission theretofore 
duly designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the pro- 
ceeding regularly came on for final hearing before the Commission on the 
said complaint, testimony and other evidence, report of the trial examiner, 
and brief in support of the complaint (respondent not having filed brief 
and oral argument not having been requested); and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
make this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


PARAGRAPH 1. Respondent William H. Howe is an individual having 
his office and principal place of business at 122 Jewett Street, Lowell, Mass. 

Par. 2. Respondent is now, and for more than two years last past has 
been engaged in the sale and distribution of a preparation designated 
“Lady Ashton Foot Ease.’”’ He causes his said preparation, when sold, to 
be shipped from his place of business in the State of Massachusetts to pur- 
chasers thereof at their points of location in States other than the State of 
Massachusetts, and has maintained a course of trade in his said prepara- 
tion in commerce between and among various States of the United States. 

Par. 3. In the course and conduct of his aforesaid business, respondent 
has disseminated and has caused the dissemination of false advertisements 
concerning his said preparation by various means in commerce, as ‘‘com- 
merce’’ is defined in the Federal Trade Commission Act; and respondent 
has also disseminated and caused the dissemination of false advertisements 
concerning his said preparation by various means for the purpose of induc- 
ing, and which are likely to induce, directly or indirectly, the purchase of 
his said preparation in commerce, as “‘commerce”’ is defined in the Federal 
Trade Commission Act. Among and typical of the false, deceptive, and 
misleading statements and representations contained in said false adver- 
tisements, disseminated and caused to be disseminated as above set forth 


ny means of cards, folders, circulars, and radio continuities, are the fol- 
owing: 
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Do you have painful callouses on your feet? Try LADY ASHTON FOOT EASE! 
It’s beneficial in removing callouses without making feet sore * * * Relief assured 
after three nights’ treatment (Comm. Ex. 2). 


ae Eee Oa gn ise 


If your feet hurt or you have callouses, try LADY ASHTON FOOT EASE! It’s 
guaranteed! Three night’s treatment must give relief (Comm. Ex. 3). 


Se peas Ree ee 


Thousands of women have found relief from tired, aching feet with LADY ASHTON 
FOOT EASE! (Comm. Ex. 4). 


* * * *F * 


Try today’s modern remedy for tired, aching feet... LADY ASHTON FOOT 
EASE! * * * effective cream, * * * is also an effective, painless way of re- 
moving callouses (Comm. Ex. 5). 


ae a Soe ee ee 


Weary, overworked feet respond like magic to Lady Ashton Foot Ease ...a modern, 
effective remedy * * * (Comm. Ex. 11—A). 


* * *e * 


Banish foot discomfort from your life! Get welcome relief from foot fatigue and 
painful callouses with LADY ASHTON FOOT EASE * * * (Comm. Ex. 6). 


Par. 4. Through the use of the foregoing statements and representa- 
tions, and others of similar import and meaning, respondent has repre- 
sented, directly and by implication, that Lady Ashton Foot Ease, when 
used as directed, will completely remove foot callouses and relieve all pain- 
ful conditions of the feet. The Commission does not find, however, that 
respondent’s preparation is represented as relieving structural defects in 
the feet, as charged in the complaint. 

Par. 5. The aforesaid advertisements and representations concerning 
callouses and painful conditions of the feet are grossly exaggerated, false, 
misleading, and untrue. Respondent’s preparation, Lady Ashton Foot 
Ease, has as active ingredients about 33 percent coconut oil, 33 percent 
palm oil, 14 percent sodium carbonate, and 15 percent pine oil. The 
coconut and palm oils and the sodium carbonate are saponified, being 
added to the mixture in the form of soap flakes and soap powder. The 
carrier for the active ingredients is water. This product, when applied to 
the feet, will not dissolve or remove callouses. Its effect, when used as di- 
rected with a warm foot bath, is to temporarily soften the outer layers of 
any callouses, and when followed by massage as directed, some of the outer 
layers of the callouses may be removed. The use of respondent’s product as 
directed may result in temporary relief for tired and aching feet, or may 
temporarily relieve foot discomfort. These results, however, are in sub- 
stantial part due to the warm foot bath and massage directed to be used in 
connection with respondent’s preparation. 

Par. 6. The use by respondent of the aforesaid false, deceptive and mis- 
leading statements and representations, disseminated as aforesaid, has 
had the capacity and tendency to mislead and deceive a substantial num- 
ber of the purchasing public into the erroneous and mistaken belief that 
such false statements, representations, and advertisements are true and 
to induce a substantial number of the purchasing public, because of such 
erroneous and mistaken belief, to purchase respondent’s said preparation. 
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CONCLUSION 


The aforesaid acts and practices of the respondent are all to the preju- 
dice and injury of the public and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, testimony and other evidence 
taken before an examiner of the Commission theretofore duly designated 
by it, report of the trial examiner, and brief in support of the complaint, 
and the Commission having made its findings as to the facts and its con- 
clusion that respondent has violated the provisions of the Federal Trade 
Commission Act: 

It is ordered, That respondent, William H. Howe, an individual, his 
representatives, agents, and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale, or distribution 
of Lady Ashton Foot Ease, or any product of substantially similar compo- 
sition or possessing substantially similar properties, whether sold under 
the same or any other name, do forthwith cease and desist from directly 
or indirectly. 

1. Disseminating or causing to be disseminated, by means of the United 
States mails or by any means in commerce, as ‘‘commerce”’ is defined in 
‘the Federal Trade Commission Act, any advertisement which represents, 
directly or through inference: 

(a) That respondent’s said preparation will remove callouses, or assist in 
their removal in excess of temporarily softening the outer. layers of such 
callouses. 

(b) That respondent’s said preparation will relieve foot discomforts or 
tired, aching feet in excess of possibly affording temporary relief from such 
symptoms when used with foot bath and massage. 

2. Disseminating or causing to be disseminated, by any means, for the 
purpose of inducing, or which is likely to induce, directly or indirectly, the 
purchase of said preparation in commerce, as ‘‘commerce”’ is defined in 
the Federal Trade Commission Act, any advertisement which contains 
any of the representations prohibited in paragraph 1 above. 
_ It ts further ordered, That respondent shall, within 60 days after the serv- 
ice upon him of this order, file with the Commission a report in writing 
pa a ee in detail the manner and form in which he has complied with 

is order. 
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H. BOKER & CO., INC, ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4121. Complaint, Apr. 26, 1940—Decision, Mar. 14, 1946 


Where the words “ Boy Scout,” “Scout” and ‘‘Scouting”’ had long since acquired a sec- 
ondary meaning as referring to the equipment and activities of the Boy Scouts of 
America, which had devised and sponsored, among their articles, a pocket knife 
suitable for the outdoor activities of the boy members of the organization, referred 
to as a “Scout Knife” and marked in some form or manner with the words 
“Scout” or “Boy Scout”’; and thereafter a corporation and its subsidiary, engaged, 
respectively, in the interstate sale and distribution, and the manufacture of pocket 
knives—including certain knives originally made by a concern eventually merged 
with said manufacturing subsidiary— 

Sold said knives bearing the inscription ‘‘Scout Knife” or ‘‘Junior Scout,” and origi- 
nally ‘Boy Scout,” notwithstanding the fact that aforesaid products had not been 
and were not manufactured or distributed under the supervision of the Boy Scouts 
of America and had not been, and were not, products approved, endorsed, or spon- 
sored by that organization, and were not a part of its standard equipment; 

With capacity and tendency to mislead and deceive a substantial number of the pur- 
chasing public into the erroneous belief that said knives were sponsored by the 
Boy Scouts of America, and were a part of their standard equipment and thereby 
induce their purchase thereof: 

Held, That'said acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public and constituted unfair and deceptive acts and 


practices in commerce. 


Mr. Carrel F. Rhodes for the Commission. 
Dwight, Harris, Koegel & Caskey, of New York City, for respondents. 


CoMPLAINT ! 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 


1 Complaint is published as amended by order of the Commission dated June 21, 1944, as follows: 


This proceeding coming on to be considered by the Federal Trade Commission upon a stipulation as to 
the facts dated May 1, 1941, entered into by counsel for the respondent H. Boker & Co., Inc., a New York 
corporation, and H. Boker & Co., Inc., a New Jersey corporation, and W. T. Kelley, Chief Counsel for the 
Commission, which provides, among other things, that the complaint heretofore issued in this matter may 
be amended by changing the complaint, which alleges the name of the New York corporation as H. Boker 
& Company, Inc., to show the correct name of the New York corporation, which is H. Boker & Co., Inc., 
and to show H. Boker & Co., Inc., a New Jersey corporation, as a party respondent and that H. Boker & 
Co., Inc., a corporation organized and existing under and by virtue of the laws of the State of New J ersey, 
may be made and named a party respondent in this proceeding; and the Commission having duly consid- 
ered said stipulation and the record herein and being now fully advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby is, amended by striking out the word 
“ company’’ in the name of the New York corporation wherever it appears in the name of said corporation 
in said complaint and by substituting for the word “company”’ the abbreviation ‘‘Co.,’’ and by adding 
after the name of the New York corporation, H. Boker & Co., Inc., the phrase ‘‘a New York corporation ye 

Tt is further ordered, That H. Boker & Co., Inc., a New J ersey corporation, be, and it hereby is, made and 
named a party respondent in this proceeding and the complaint herein is amended and supplemented by 
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mission, having reason to believe that H. Boker & Co., Inc., a New York 
corporation, and H. Boker & Co., Inc., a New Jersey corporation, herein- 
after referred to as respondents, have violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

ParaGRAPH 1. Respondent, H. Boker & Co., Inc., isa New York cor- 
poration organized and existing under and by virtue of the laws of the 
State of New York, with its principal office and place of business located at 
101 Duane Street, in the city of New York, in the State of New York. 

Respondent, H. Boker & Co., Inc., the New Jersey corporation, has 
its office and principal place of business at 101: Duane Street in the city of 
New York, N-. Y., and it is an affiliate of respondent H. Boker & Co., Inc., 
the New York corporation. 

Par. 2. Respondents are now, and for more than one year last past have 
been, engaged in manufacturing, advertising and offering for sale, and 
selling various articles of cutlery, among other things a pocket knife desig- 
nated and marked as a ‘SCOUT KNIFE” and a knife on one blade of 
which appears the words “Junior Scout,” the two words separated by 
respondents’ trade-mark design of a tree. Respondents cause its said 
products, when sold, to be transported from its place of business in the 
State of New York to the purchasers thereof located in States of the United 
States other than the State of New York, and in the District of Columbia. 
Respondents maintain, and at all times mentioned herein have maintained, 
a course of trade in said products in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 8. In 1910 an organization known as The Boy Scouts of America 
was incorporated under the laws governing the District of Columbia, and 
later was reincorporated by special Act of Congress. Its purpose was, in 
general, to organize the boys of the United States and teach them dis- 
cipline, patriotism, courage, habits of observation, self-control and ability 
to care for themselves in all exigencies of life. 

In furtherance of this purpose and both to attract the boys of the Nation 
to the movement and to insure safe, adequate and adaptable equipment, 
the organization adopted, and has since maintained, the policy of devising 
and planning a great many articles of equipment and supervising their 
manufacture and distribution through licensing and otherwise authorizing 
those with whom it would enter into arrangements for such manufacture 
and distribution. 

From the beginning the equipment so approved and sponsored has been 
designated and marked, and the activities of the boy members of the or- 
ganization have been uniformly referred to, by use of the words ‘Boy 
Scout,” “Scout,” and “Scouting,” so that these words have long ago 
acquired a secondary meaning as referring to the equipment and activities 
of The Boy Scouts of America. 


inserting the words ‘‘and H. Boker & Co., Inc., a New Jersey corporation,’’ immediately following the 
name and description of the New York corporation wherever the name of the New York corporation ap- 
pears in said complaint and by changing the word ‘‘respondent”’ to ‘“‘respondents”’ and by changing the 
singular to the plural wherever necessary in referring to the respondents and by adding the following sub- 
paragraph to paragraph 1 of said complaint: 

“Respondent H. Boker & Co., Inc., the New Jersey corporation, has its office and principal place of 
business at 101 Duane Street in the city of New York, New York, and it is an affiliate of respondent, 
H, Boker & Co., Inc., the New York corporation,” 
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Among the articles of equipment so devised and whose production and 
distribution is so supervised is a pocket knife of a design and of material 
and workmanship suitable for the outdoor activities of the boy members of 
the organization. This knife has been uniformly referred to as a “Scout 
Knife,” has been marked in some form or manner with the words ‘Scout?’ 
or “Boy Scout,” with or without other marks and insignia identifying it 
as a part of the standard equipment of The Boy Scouts of America. 

Par. 4. The knives manufactured and sold by respondents, as alleged 
and described in paragraph 2 hereof, have been and are of such general 
design and appearance as, when marked or labeled by the use of the 
words “Scout,” ‘Junior Scout,” or ‘Boy Scout,” or any other marks or 
insignia characteristic of or identifying them with, The Boy Scouts of 
America, would have, have had and have the capacity and tendency to 
induce the purchasing public to believe that respondents’ said knives have 
been and are approved, endorsed or sponsored by The Boy Scouts of Amer- 
ica and are a part of the standard equipment of that organization; and to 
_ cause, and have caused, a substantial part of the public to purchase re- 

spondents’ said knives because of such belief. 

Par. 5. In truth and in-fact, respondents’ said knives have not been 
and are not manufactured or distributed under the supervision of The 
Boy Scouts of America, have not been and are not approved, endorsed or 
sponsored by that organization, nor are they a part of its standard equip- 
ment. 

Par. 6. There is a marked preference on the part of a substantial por- 
tion of the purchasing public for products which are sponsored or approved 
by The Boy Scouts of America over products which are not so sponsored or 
approved. 

Par. 7. The aforesaid acts and practices of respondents, as herein al- 
leged, are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on April 26, 1940, issued and subsequently 
served its complaint in this proceeding upon respondent, H. Boker & 
Co., Inc.; a New York corporation, charging it with the use of unfair and 
deceptive acts and practices in commerce in violation of said act. After 
said respondent filed its answer, a stipulation dated May 1, 1941, was 
executed and pursuant thereto, by order entered June 21, 1944, the 
complaint was amended by adding as a respondent, H. Boker & Co., Inc., 
a New Jersey corporation, and in other particulars as set out in said order. 
By said stipulation it was further agreed that a statement of facts signed 
and executed by the respondent corporations or their counsel and W. T. 
Kelley, Chief Counsel for the Federal Trade Commission, subject to the 
approval of the Commission, might be taken as the facts in this proceed- 
ing. It was further stipulated and agreed that the Commission might, 
without notice to respondents, amend the complaint to conform with the 
facts stipulated and proceed without briefs or oral argument to dispose of 
this proceeding and enter its order to cease and desist against the respond- 
ents in substantially the same form as the order to cease and desist issued 
by the Commission in Docket 3466, Adolph Kastor & Bros., Inc., a cor- 
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poration, in the event that the Circuit Court of Appeals affirmed the said 
order and certiorari to the United States Supreme Court was not applied 
for within the period of time permitted by law. The Circuit Court 
affirmed said order! and it became final on February 27, 1944. On June 19, 
1944, the Commission approved the stipulation herein, and thereafter this 
proceeding regularly came on for final hearing before the Commission on 
said amended complaint, answer, and stipulation; and the-Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


PARAGRAPH 1. (a) Respondent, H. Boker & Co., Inc., a New York 
corporation, is a corporation organized and existing under the laws of the 
State of New York, with its principal office and place of business located 
at 101 Duane Street, New York, N. Y. Said respondent has owned all the 
outstanding stock of H. Boker & Co., Inc., a New Jersey corporation, since 
the organization of the latter in 1916. 

(b) Respondent, H. Boker & Co., Inc., a New Jersey corporation, is a 
corporation organized and existing under the laws of the State of New 
Jersey, with its office and principal place of business at 101 Duane Street, 
New York, N. Y. 

Par. 2. In 1915 H. Boker & Co., Inc. (New York), acquired all the as- 
sets of Carl F. Boker, trading as Hermann Boker & Co., at 101 Duane 
Street, New York, N. Y. As a part of this acquisition H. Boker & Co. 
(New York) secured all the outstanding stock of the Valley Forge Cutlery 
Company, a New Jersey corporation organized about 1899, which stock 
had been owned by Carl F. ‘Boker since some time prior to 1909. This 
stock was held by H. Boker & Co. (New York) until the merger of Valley 
Forge Cutlery Company with H. Boker & Co., Inc. (New Jersey), in 1927. 
From the date of its acquisition of the stock of the Valley Forge Cutlery 
Company until the aforesaid merger, H. Boker & Co., Inc. (New York), 
was the sole selling agent for all products manufactured by said Valley 
Forge Cutlery Company, and has at all times since said merger been the 
sole selling agent for all products manufactured by H. Boker & Co., Inc. 
(New Jersey). From 1911 until it merged with H. Boker & Co., Inc. 
(New Jersey), the Valley Forge Cutlery Company manufactured a pocket 
knife and inscribed thereon the term “Boy Scout,” except that beginning 
in 1920 said inscription was changed from ‘‘Boy Scout” to “ Scout Knife.” 
At all times since said merger H. Boker & Co., Inc. (New Jersey), has con- 
tinued to manufacture a pocket knife bearing the inscription ‘Scout 
Knife.” From 1920 to the date of said merger Valley Forge Cutlery Com- 
pany also manufactured a pocket knife on one blade of which was inscribed 
the term “Junior Scout,” and after its merger with H. Boker & Co., Inc. 
(New Jersey), the latter continued the manufacture of said knife bearing 
the inscription “Junior Scout” until about the year 1930. 

Par. 3. In the course and conduct of their aforesaid business, respond- 
ents have sold said knives to jobbers and retail dealers, and pursuant to 
such sales have shipped and do ship such knives, or cause them to be 
shipped, to the purchasers thereof at their respective locations in States 
other than the States of origin of the shipments, and maintain, and have 


1 Opinion and decision of the court is reported in 138 F. (2d) 824, 37 F. T. C. 818. For case before 
Commission, see 31 F. T. C, 1044. : 
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maintained, a course of trade in such knives in commerce, as ‘‘commerce”’ 
is defined in the Federal Trade Commission Act. 

Par. 4. (a) In 1910 an organization known as the Boy Scouts of Amer- 
ica was incorporated under the laws of the District of Columbia and later 
reincorporated by special Act of Congress. The Boy Scout movement 
commenced in England some time prior to 1907 and spread to the United 
States about 1907. Many groups known as Boy Scouts of America were 
organized throughout the United States between the years 1907 and 1910, 
and the movement grew rapidly during that period. The incorporation of 
_ the Boy Scouts of America in 1910 resulted in the absorption and coordi- 
nation of these various groups throughout the country into one centralized 
organization. The purpose of such organization was in general to organize 
the boys of the United States and to teach them discipline and patriotism, 
to encourage habits of self-control, and to teach them to care for them- 
selves in all exigencies of life. 

(b) In furtherance of these purposes and to attract the boys of the na- 
tion to the movement and to insure safe, adequate, and adaptable equip- 
ment, the Boy Scouts of America adopted and has since maintained the 
policy of devising and planning many articles of equipment and supervis- 
ing the manufacture and distribution thereof through licensing and other- 
wise authorizing those with whom it entered into arrangements for such 
manufacture and distribution. From the beginning, equipment so ap- 
proved and sponsored has been designated and marked, and the activities 
of the boy members of the organization have been uniformly referred to 
by the use of the words ‘‘ Boy Scout,” “Scout,” and ‘‘Scouting,”’ so that 
these words long ago acquired a secondary meaning as referring to the 
equipment and activities of the Boy Scouts of America. Among the ar- 
ticles of equipment so devised, the production and distribution of which 
is so supervised, is a pocket knife of design, material, and workmanship 
suitable for the outdoor activities of the boy members of the organization. 
This knife has been uniformly referred to as a “‘Scout Knife” and has been 
marked in some form or manner with the words ‘‘Scout”’ or “‘ Boy Scout,”’ 
with or without other marks and insignia identifying it as a part of the 
standard equipment of the Boy Scouts of America, | 

Par. 5. Respondents’ knives manufactured and distributed as afore- 
said have not been, and are not, manufactured or distributed under the 
supervision of the Boy Scouts of America and have not been, and are not, 
approved, endorsed, or sponsored by that organization, nor are they a 
part of its standard equipment. ! 

Par. 6. There is a marked preference on the part of a substantial por- 
tion of the purchasing public for products which are sponsored or approved 
by the Boy Scouts of America as compared with products which are-not 
so sponsored or approved. Respondents’ said knives as heretofore de- 
scribed have been, and are, of such general design and appearance that use 
of the words “Scout,” “Junior Scout,” or “Boy Scout,” or any other 
marks or insignia characteristic of or identifying them with the Boy 
Scouts of America would have, has had, and has, the capacity and tend- 
ency to mislead and deceive a substantial number of the purchasing 
public into the erroneous and mistaken belief that respondents’ said 
knives have been, and are, approved, endorsed, or sponsored by the Boy 
Scouts of America and are a part of the standard equipment of that organ- 
ization, and to induce a substantial part of the public to purchase respond- 
ents’ said knives as a result of such erroneous belief. 
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CONCLUSION 


The aforesaid acts and practices of respondents are all to the prejudice 
and injury of the public and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal Trade 
Commission Act. : 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the amended complaint of the Commission, the answer of respondent 
H. Boker-& Co., Inc., a New York corporation, and the stipulation as to 
the facts entered into between W. T. Kelley, Chief Counsel for the Federal 
Trade Commission, and H. Boker & Co., Inc., a New York corporation, 
and H. Boker & Co., Inc., a New Jersey corporation, which provides, 
among other things, that without further evidence or other intervening 
procedure, the Commission may issue and serve upon the respondents 
herein findings as to the facts and conclusion based thereon and an order 
disposing of the proceeding, and the Commission having made its findings 
as to the facts and its conclusion that said respondents have violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That respondents H. Boker & Co., Inc., a New York cor- 
poration, and H. Boker & Co., Inc., a New Jersey corporation, their re- 
spective officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering for 
sale, sale, and distribution of knives in commerce, as ‘‘commerce”’ is de- 
oe in the Federal Trade Commission Act, do forthwith cease and desist 

rom: : 

1. Marking or labeling said knives, or the containers or coverings in 
which they are enclosed or display cards to which they are attached or on 
which they are displayed, with the words ‘Scout,’ or ‘Boy Scout,’’ or 
“Junior Scout,” or with any emblem or symbol adopted and used by the 
Boy Scouts of America to designate or symbolize that organization or the 
activities of its members. 

2. Marking, designating, or describing knives as “Scout,” “Boy 
Scout,” or “Junior Scout.” 

3. Using, in any manner, any mark, symbol, or emblem adopted and 
used by the Boy Scouts of America to represent or identify that organiza- 
tion or the activities of its members. 

It vs further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which they have com- 
plied with this order. 
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In THE MATTER OF 


ARTHUR M. FLORMAN AND LEO FLORMAN TRADING 
AS A. M. FLORMAN & BRO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS 
AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 4227. Complaint, Aug. 7, 1 940—Decision, Mar. 19, 1946 


Where two individuals engaged in New York City as commission resident buyers of 
millinery for some 40 retailer millinery and department stores in various States—in 
competition with buying offices maintained in said center by similar millinery deal- 
ers and department stores, and with ‘‘ Fee” buyers regularly employed and compen- 
sated by such organizations—through locating and placing with a particular one of 
a large number of manufacturers and sellers of millinery competitively engaged in 
said city, orders which met the general requirements as to style, price, etc. of par- 
ticular customers and which, along with invoice, bill, delivery and other necessary 
documents of sale, specified the name of the purchaser and recorded the transaction 
as though he had made the purchase in person— 

Received and accepted from said manufacturers and sellers, commissions consisting of 
a certain percentage of the sales prices agreed upon between each of them and said 
individuals in the orders for merchandise placed by latter for their principals, 
which said manufacturers transmitted, paid and delivered to said individuals on 
the purchases of merchandise by the aforesaid 40 retail millinery and department 
stores who were the actual purchasers in such transactions and in whose behalf 
said individuals were in fact acting: 

Held, That such receipt of remuneration in the form of commissions from competitive 
sellers, manufacturers and wholesalers from whom said individuals purchased 
millinery and other commodities for such buyers or client buyers, was in violation 
of the provisions of subsection (c) of section 2 of the Clayton Act as amended by 
the Robinson-Patman Act. 


Mr. Edward S. Ragsdale for the Commission. 
Kaufman & Cronan, of New York City, for respondents. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the par- 
ties respondent named in the caption hereof and hereinafter more particu- 
larly designated and described, since June 19, 1936, have violated and are 
now violating the provisions of subsection (c) of section 2 of the Clayton 
Act, as amended by the Robinson-Patman Act, approved June 19, 1936 
(U.S. C. Title 15, Sec. 13), hereby issues its complaint, stating its charges 
with respect thereto as follows: 

PARAGRAPH 1. Respondents, Arthur M. Florman and Leo Florman, are 
individuals, trading under the name A. M. Florman & Bro. with their 
principal office and place of business located at 134 West 32nd Street, New 
York, N. Y. Said respondents, Arthur M. Florman and Leo Florman, are 
engaged in business as commission resident buyers of millinery. In the 
course of their said business, respondents act as purchasing agents for and 
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in behalf of approximately 40 retail millinery and department stores lo- 
cated in the several States of the United States. 

The manner of operation of respondents’ business consists in receiving 
~ from one of said retail millinery or department stores a request to order 
certain millinery having general specifications as to size, color, style, quan- 
tity and approximate price. Respondents locate a millinery manufac- 
turer, and on behalf of the proposed purchaser place an order for millinery 
meeting the general requirements of the initial request. The order upon 
the manufacturer specifies the name of the purchaser and an order blank, 
invoice, bill, delivery and other necessary documents of sale all record the 
transaction between the manufacturer and the purchaser as though the 
purchaser-has made the purchase in person. 

New York City is the center of the millinery industry in the United 
States and retail millinery dealers and department stores located in other 
States of the United States undergo the expenditure of a certain proportion 
of their dollar sales volume to cover the cost of purchasing millinery from 
the millinery center in New York City. In the course and conduct of their 
business respondents are in direct competition with buying offices main- 
tained in New York City by millinery dealers and department stores lo- 
cated in various States of the United States, and with buyers known as 
“Fee” buyers who are regularly employed and compensated by retail 
race and department stores from other States buying in New York 

ity. 

Among the retailers of millinery for whom respondents act as buying 
agents are Sydney Fruhman, doing business as Sydney Fruhman Millinery 
Company, Dallas, Tex.; Bradshaw Millinery Company, Charlotte, N. C.; 
A. W. Cox Department Store, Parkersburg, W. Va., Friedlander Corpo- 
ration, Moultrie, Ga.; R. C. Brown, Norfolk, Va.; Gordon’s Department 
Store, Winona, Miss.; Haig Millinery, Warren, lowa; Handelman Bros., 
Marlin, Tex.; J. N. McCracken, Billings, Mont.; L. B. Murphy, Casper, 
Wyo.; Gorin’s, Inc., Fall River, Mass.; K. Wolins, Tyler, ,Tex.; H. E. 
Norland, Burwell, Nebr.; Golden Rule Store, Shadron, Nebr.; The Fash- 
ag Oe Ga.; Fair Store, Lexington, Ky.; and J. P. Croff, Rexburg, 

aho. 

Par. 2. In the course and conduct of their business respondents place 
orders for millinery with 25 or more manufacturers of millinery located in 
New York City. Among such manufacturers are the following: Alben 
Hat Company, Dandy Hat Company, Gildor Hat Company, Gold Seal 
Hat Company, Sam Way, Inc., Braeburn Company, Wel-rose Hat Cor- 
poration, Elwyn Hat Company, Wank & Levine, Atlas Hat Company, 
Salfair, Inc., M. Barsky, Melvina Hat Company, Parad Hat Company, 
Jeanar Hat Company, Climax Hat Company, King Innovations Company, 
Georgeman Hats, Greenburg Bros., Joe-Marr Hat Company, Jaymore 
Hats, Kass Bros. Mfg. Co., Inc., and Biltmore Hat Corporation. 

‘ ae manufacturers named in this paragraph are hereinafter referred to as 
sellers. 

Par. 3. Hach of said sellers is engaged in the sale of millinery to the re- 
tailer principals of respondents, Arthur M. Florman and Leo Florman, 
and to other customers in States other than the State of New York, pur- 
suant to which sales, millinery is shipped and caused to be transported by 
each of said sellers into and through various States of the United States to 
their respective customers. Said sellers are fairly typical and representa- 
tive members of a large group of manufacturers and sellers engaged in 


A. M. FLORMAN & BRO, 209 
207 Findings 


selling their merchandise in interstate commerce to retailer clients of re- 
spondents, Arthur M. Florman and Leo Florman, and to competitors of 
said respondents, being the buying offices and “Fee” buyers maintained 
. in New York City by retail milliners and department stores doing business 
in other States of the United States. 

In the course of the purchasing transactions by the respondents, Arthur 
M. Florman and Leo Florman, under the name A. M. Florman & Bro., 
as set forth in paragraph 1 hereof, said sellers have since June 19, 1936, 
transmitted, paid and delivered and do transmit, pay and deliver to said 
respondents, Arthur M. Florman and Leo Florman, under the name A. M. 
Florman & Bro., commissions, the same being a certain percentage of the 
sales prices agreed upon between each of the said sellers and the respond- 
ents in the orders for merchandise placed by the respondents for their 
principals; and said respondents since June 19, 1936, have received and 
accepted and are receiving and accepting such commissions on purchases 
of merchandise by some 40 retail millinery and department stores who are 
the actual purchasers in such transactions, and in whose behalf said Arthur 
M. Florman and Leo Florman have been and are in fact acting. 

Par. 4. The foregoing acts and practices are in violation of subsection 
(c) of section 2 of the Clayton Act as amended. 


Report, FINDINGS AS TO THE FACTS, AND ORDER 


Pursuant to the provisions of an Act of Congress entitled, “‘An Act to 
supplement existing laws against unlawful restraints and monopolies and 
for other purposes,”’ approved October 15, 1914 (the Clayton Act), as 
amended by the Robinson-Patman Act, approved June 19, 1936 (U.S.C. 
Title 15, Sec. 15), The Federal Trade Commission on August 7, 1940, is- 
sued and thereafter served its complaint in this proceeding upon the par- 
ties respondent named in the caption hereof, charging said respondents 
with violating the provisions of subsection (c) of section 2 of said act as 
amended. After the issuance of said complaint the respective respondents 
in due course filed their answer to said complaint, in which answer the re- 
spondents denied that their acts and practices were in violation of sub- 
section (c) of section 2 of the Clayton Act as amended. Thereafter the 
respective respondents, through their counsel, requested and received per- 
mission from the Commission to withdraw their original answer and to file 
in lieu thereof an answer admitting all material allegations of fact set forth 
in said complaint, and waiving all intervening procedure as to said facts, 
and expressly waiving the filing of briefs and oral argument. 

- Thereafter, this proceeding regularly came on for final hearing before 
the Commission on said complaint and answer, and the Commission, hav- 
ing duly considered the same and being now fully advised in the premises, 
makes this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. That respondents, Arthur M. Florman and Leo Flor- 
man, are individuals, trading under the name A. M. Forman & Bro. with 
their principal office and place of business located at 134 West 32nd Street, 
New York, N. Y. Said respondents, Arthur M. Florman and Leo Flor- 
man, are engaged in business as commission resident buyers of millinery. 
In the course of their said business, respondents act as purchasing agents 
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for and in behalf of approximately 40 retail millinery and department 
stores located in the several States of the United States. 

That the manner of operation of respondents’ business consists in re- 
ceiving from one of said retail millinery or department stores a request to 
order certain millinery having general specifications as to size, color, style, — 
quantity and approximate price. Respondents locate a millinery manu- 
facturer, and on behalf of the proposed purchaser place an order for milli- 
nery meeting the general requirements of the initial request. The order 
upon the manufacturer specifies the name of the purchaser, and an order 
blank, invoice, bill, delivery and other necessary documents of sale all 
record the transactions between the manufacturer and the purchaser as 
though the purchaser has made the purchase in person. 

That New York City is the center of the millinery industry in the United 
States and retail millinery dealers and department stores located in other 
States of the United States undergo the expenditure of a certain propor- 
tion of their dollar sales volume to cover the cost of purchasing millinery 
from the millinery center in New York City. In the course and conduct 
of their business respondents are in direct competition with buying offices 
maintained in New York City by millinery dealers and department stores 
located in various States of the United States, and with buyers known as 
“Fee” buyers who are regularly employed and compensated by retail 
eee and department stores from other States buying in New York 

ity. 

That among the retailers of millinery for whom respondents act as buy- 
ing agents are Sydney Fruhman, doing business as Sydney Fruhman Mil- 
linery Company, Dallas, Tex.; Bradshaw Millinery Company, Charlotte, 
N. C.; A. W. Cox Department Store, Parkersburg, W. Va., Friedlander 
Corporation, Moultrie, Ga.; R. C. Brown, Norfolk, Va.; Gordon’s De; 
partment Store, Winona, Miss.; Haig Millinery, Warren, lowa; Handel- 
man Bros., Marlin, Tex.; J. N. McCracken, Billings, Mont.; L. B. Murphy, 
Casper, Wyo.; Gorin’s, Inc., Fall River, Mass.; K. Wolins, Tyler, Tex.; 
H. E. Norland, Burwell, Nebr.; Golden Rule Store, Shadron, Nebr.; The 
Fashion, Waycross, Ge..; Fair Store, Lexington, Ky.; and J. P. Groff, Rex- 
burg, Idaho. 

Par. 2. That in the course and conduct of their business respondents 
place orders for millinery with a Jarge number of manufacturers of milli- 
nery located in New York City. Among and representative of such manu- 
facturers are the following: Alben Hat Company, Dandy Hat Company 
Gildor Hat Company, Gold Seal Hat Company, Sam Way, Inc., Braeburn 
Company, Wel-rose Hat Corporation, Elwyn Hat Company, Wank & 
Levine, Atlas Hat Company, Salfair, Inc., M. Barsky, Melvina Hat Com-~ 
pany, Parad Hat Company, Jeanar Hat Company, Climax Hat Company 
King Innovations Company, Georgeman Hats, Greenburg Bros., J oe- 
Marr Hat Company, Jaymore Hats, Kass Bros. Mfg. Co., Inc., and Bilt- 
more Hat Corporation. 

The manufacturers named in this paragraph are hereinafter referred to 
as ‘‘sellers.”’ 

Par. 3. That each of said sellers is engaged in the sale of millinery to 
the retailer principals of respondent, Arthur M. Florman and Leo Florman 
and to other customers in States other than the State of New York, pur- 
suant to which sales, millinery is shipped and caused to be transported by 
each of said sellers into and through various States of the United States 
to their respective customers. Said sellers are fairly typical and represen- 


A. M. FLORMAN & BRO. PAN 
207 Order 


tative members of a large group of manufacturers and sellers engaged in 
selling their merchandise in interstate commerce to retailer clients of 
respondents, Arthur M. Florman and Leo Florman and to competitors of 
said respondents, being the buying offices and “Fee” buyers maintained 
in New York City by retail milliners and department stores doing business 
in other States of the United States. 

That in the course of the purchasing transactions by the respondents, 
Arthur M. Florman and Leo Florman, under the name A. M. Florman & 
Bro., as set forth in paragraph 1 hereof, said sellers have since June 19, 
1936, transmitted, paid and delivered and do transmit, pay and deliver to 
said respondents, Arthur M. Florman and Leo Florman, under the name 
A. M. Florman & Bro., commissions, the same being a certain percentage 
of the sales prices agreed upon between each of the said sellers and the re- 
spondents in the orders for merchandise placed by the respondents for 
their principals; and said respondents since June 19, 1936, have received 
and accepted and are receiving and accepting such commissions on pur- 
chases of merchandise by some 40 retail millinery and department stores 
who are the actual purchasers in such transactions, and in whose behalf 
said Arthur M. Florman and Leo Florman have been and are in fact acting. 


CONCLUSION 


From the aforesaid facts and cireumstances the Commission concludes 
that respondents, Arthur M. Florman and Leo Florman, individually, and 
trading as A. M. Florman & Bro., are engaged as agents, buying represen- 
tatives, or other intermediaries in the purchase of millinery from represen- 
tative competitive sellers, manufacturers and wholesalers of millinery and 
have acted in fact for or in behalf of, or under the direct or indirect control 
of, such buyers in purchasing millinery from said representative competi- 
tive sellers, manufacturers, and wholesalers, and that in the course of such 
commerce and while acting in fact as agents, buying representatives or 
other intermediaries in connection with the buying of millinery or other 
commodities for such purchasers did receive remuneration in the form of 
commissions, brokerage fees, or otherwise, from such representative com- 
petitive sellers, manufacturers, and wholesalers from whom respondents 
purchased such millinery and other commodities for such buyers or client 
buyers in violation of the provisions of subsection (c) of section 2 of ‘An 
act to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,’ approved October 15, 1914 (the Clayton 
Act), as amended by an act of Congress approved June 19, 1936 (the 
Robinson-Patman Act) (U.S.C. Title 15, Sec. 13). 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the answer of respondents, 
Arthur M. Florman and Leo Florman, individually and trading as A. M. 
Florman & Bro., which answer admits all of the material allegations of the 
complaint to be true and waives all other intervening procedure and fur- 
ther hearing as to said facts, and the Commission having made its findings 
as to the facts and conclusion herein that said respondents, Arthur M. 
Florman and Leo Florman, individually, and trading as AM Florman & 
Bro., have violated the provisions of subsection (c) of section 2 of “An act 
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to supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (the Clayton Act), as 
amended by an Act of Congress approved June 19, 1936 (the Robinson- 
Patman Act) (U.S.C. Title 15, Sec. 13). f 

It is ordered, That the respondents, Arthur M. Florman and Leo Flor- 
man, individually, and trading as A. M. Florman & Bro., or under any 
other name, jointly or severally, their agents, employees, and representa- 
tives, directly or through any corporate or other device in or in connection 
with the purchasing of millinery or other commodities in commerce as 
‘“commerce”’ is defined in the aforesaid Clayton Act as amended do forth- 
with cease and desist from: : 

Receiving or accepting directly or indirectly anything of value as broker- 
age, commission, or other compensation or any allowance or discount in 
lieu thereof from any seller on or in connection with purchases made from 
such seller (a) when such purchases are made for respondents’ own account 
or (6) when such purchases are made as agent or buying representative of 
the purchaser or (c) when in making such purchases respondents are acting 
in fact for or in behalf of or are subject to the direct or indirect control of 
the purchaser. 

It 1s further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which they have com- 
plied with this order. ‘ 
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DRI-KLEEN COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5108. Complaint, Dec. 17, 1948—Decision, Mar. 19, 1945 


Where two individuals engaged in the interstate sale and distribution of their “Dri- 
Kleen” powder, recommended for use, after addition of water thereto by the user, 
in the cleaning of all fabrics, including dresses, suits, drapes, hats, rugs and up- 
holstery— 

Represented through the use of the word ‘‘Dri-Kleen”’ in their trade name and the 
words ‘‘dry cleaner” in their advertising in newspapers and periodicals of national 
distribution, pamphlets, form letters and other advertising matter, directly and 
by implication, that their said product, or the solution made in accordance with 
the directions for its use, was a dry cleaning agent with solvents other than water, 
and would effectively clean and remove dirt, grease and stains from all fabrics and 
wearing apparel; 

When in fact the product in question, or the solution made therewith, was not a dry 
cleaning agent as understood from the words “dry cleaning,” and ‘‘dry cleaner,” 
as well as the phonetic term “‘ Dri-Kleen’’—long used in the trade and understood 
by the public as referring to a method of cleaning fabrics with solvents other than 
water—but was a wet cleaner, being an alkaline detergent or water soluble product, 
which would not effectively clean and remove grease spots and many other stains 
from all fabrics; 

With the effect of placing in the hands of dealers a means whereby they were enabled to 
mislead and deceive members of the purchasing public, and of misleading pro- 
spective purchasers into the erroneous belief that such representations and desig- 
nations were true, and with tendency and capacity to induce the purchase of said 
product by reason thereof: 

Held, That such acts and practices, under the circumstances set forth, were all to the 
prejudice of the public and constitut d unfair and deceptive acts and practices in 


commerce. 


Mr. S. F. Rose for the Commission. 
Kegan & Kegan, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the F ederal Trade Com- 
mission, having reason to believe that Walter Belinky and Samuel Barth, 
individuals and copartners, trading as Dri-Kleen Company, hereinafter 
referred to as respondents, have violated the provisions of said act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

ParaGrapy 1. Respondents, Walter Belinky and Samuel Barth, are 
individuals and copartners, trading as Dri-Kleen Company with their 
office and principal place of business located at 325 West Huron Street, 
Chicago, Ill. 
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Par. 2. Respondents are now, and for more than two years last past 
have been, engaged in the sale and distribution of a powder product, to 
which water is added by the user, designated ‘‘dr -kleen,”’ recommended 
for use in the cleaning of all fabrics, including, among other things, dresses, 
suits, drapes, hats, rugs and upholstery. Respondents sell their product 
to dealers for resale to the purchasing public. They cause their said prod- 
uct, when sold, to be transported from their place of business in the State 
of Illinois to purchasers thereof located in various States of the United 
States other than the State of Illinois and in the District of Columbia. 
Respondents maintain, and at all times herein mentioned, have main- 
tained a course of trade in said merchandise in commerce among and be- 
tween the various States of the United States and in the District of ‘Co- 
lumbia. 

Par. 3. In the course and conduct of their aforesaid business, the re- 
spondents have adopted and used as a trade name, the name “ Dri-Kleen 
Company.’”’ Under this name respondents conduct their business and offer 
for sale and sell said product. 

The words ‘‘dry clean,” “dry cleaning” and “‘dry cleaner,” as well as 
the phonetic term ‘‘dri-clean,’”’ have long been used in the trade and are 
understood by a substantial portion of the purchasing public to designate, 
describe and refer to a method of cleaning fabrics or textiles with solvents 
other than water. 

Par. 4. In the course and conduct of their business as aforesaid, and 
for the purpose of inducing the purchase of their said product, respondents 
have made false and misleading statements and representations with re- 
spect to their said product by means of newspaper and nationally dis- 
tributed magazine advertising, by pamphlets, form letters and other ad- 
vertising matter distributed among prospective purchasers, and on the 
labels placed on the containers in which said product is sold and distrib- 
uted. Among and typical of such false and misleading representations 
are the following: 


Genuine dri-kleen for all fabrics 

The improved scientific home cleaner that cleans all fabrics safely, easily, econom- 
ically! 

This amazingly effective, scientific, soluble-crystal dry cleaner magically and almost 
instantly cleans dresses, suits, ties, hats, drapes, rugs, upholstery ——ALL FAB- 
RICS... 


Par. 5. Through the use of the words “‘dri-kleen”’ in their trade name 
and the use of the words ‘dry cleaner” in their advertising, respondents 
have represented and now represent, directly and by inference, that their 
said product, or the solution made in accordance with the directions for use 
of said product, is a dry cleaning agent with solvents other than water and 
that it will effectively clean and remove dirt, grease and stains from all 
fabrics and ge apparel. 

Par. 6. Such representations on the part of the respond. 
and misleading. In truth and in fact, an satin Ret iteate a are 
solution made in accordance with the directions for its use, is a wet cleaner 
being an alkaline detergent or water soluble product. Said product will 
not effectively clean and remove grease spots and many other stains from 
all fabrics. 

Through the use of the word “ Dri-Kleen”’ in their trade name and other- 
wise, and the use of the words ‘“‘dry cleaner” in their advertising matter 
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as above alleged, the respondents have placed in the hands of dealers a 
means and instrumentality whereby such dealers are enabled to mislead 
and deceive the members of the purchasing public. 

Par. 7. The use by the respondents of their said trade name and the 
designations and representations, as set forth herein, in connection. with 
the offering for sale and selling their said product, has had, and now has, 
the tendency and capacity to, and does mislead purchasers and prospective 
purchasers into the erroneous and mistaken belief that such representa- 
tions and designations are true, and to induce the purchase in said com- 
merce of said product on account thereof. 

Par. 8. The aforesaid acts and practices of the respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission, on the 17th day of December, a.p., 1943, 
issued, and subsequently served its complaint in this proceeding upon 
respondents, Walter Belinky and Samuel Barth, individually and as co- 
partners, trading as Dri-Kleen Company, charging them with the use of 
unfair and deceptive acts and practices in commerce in violation of the 
provisions of said act. After the issuance of said complaint and the filing 
of respondents’ answer, the Commission by order entered herein, granted 
respondents’ request for permission to withdraw said answer and to sub- 
stitute therefor an answer admitting all the material allegations of fact set 
forth in said complaint and waiving all intervening procedure and further 
hearing as to said facts, which substitute answer was duly filed in the office 
of the Commission. Thereafter, this proceeding regularly came on for 
final hearing before the Commission on the said complaint and substitute 
answer, and the Commission, having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in the inter- 
est of the public and makes this its findings as to the facts and its conclu- 


sion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondents, Walter Belinky and Samuel Barth, are 
individuals and copartners, trading as Dri-Kleen Company with their 
office and principal place of business located at 325 West Huron Street, 

i I. 
ae Se Respondents are now, and for more than two years last past 
have been, engaged in the sale and distribution of a powder product, to 
which water is added by the user, designated “dri-kleen, recommended 
for use in the cleaning of all fabrics, including, among other things, dresses, 
suits, drapes, hats, rugs and upholstery. Respondents sell their product 
to dealers for resale to the purchasing public. They cause their said prod- 
uct when sold, to be transported from their place of business in the State 
of Illinois to purchasers thereof located in various States of the United 
States other than the State of Illinois and in the District of Columbia. 
Respondents maintain, and at all times herein mentioned have maintained, 
a course of trade in said merchandise in commerce among and between the 
various States of the United States and in the District of Columbia. 
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Par. 3. In the course and conduct of their aforesaid business, the re- 
spondents have adopted and used as a trade name, the name ‘“ Dri-Kleen 
Company.” Under this name respondents conduct their business and 
offer for sale and sell said product. 

The words “dry clean,” “dry cleaning” and “dry cleaner,” as well as 
the phonetic term ‘‘dri-kleen,” have long been used in the trade and are 
understood by a substantial portion of the purchasing public to designate, 
describe and refer to a method of cleaning fabrics or textiles with solvents 
other than water. 

Par. 4. In the course and conduct of their business as aforesaid, and 
for the purpose of inducing the purchase of their said product, respondents 
have made false and misleading statements and representations with re- 
spect to their said product by means of newspaper and nationally distrib- 
uted magazine advertising, by pamphlets, form letters and other adver- 
tising matter distributed among prospective purchasers, and on the labels 
placed on the containers in which said product is sold and distributed. 
Among and typical of such false and misleading representations are the 
following: 


Genuine dri-kleen for all fabrics. 

The improved scientific home cleaner that cleans all fabrics safely, easily, econom- 
ically! 

This amazingly effective, scientific, soluble-crystal dry cleaner magically and almost 
instantly cleans dresses, suits, ties, hats, drapes, rugs, upholstery—ALL FAB- 
RiGSiee. 


Par. 5. Through the use of the words ‘‘dri-kleen”’ in their trade name 
and the use of the words ‘‘dry cleaner” in their advertising, respondents 
have represented and now represent, directly and by inference, that their 
said product, or the solution made in accordance with the directions for 
use of said product, is a dry cleaning agent with solvents other than water 
and that it will effectively clean and remove dirt, grease and stains from 
all fabrics and wearing apparel. . 

Par. 6. Such representations on the part of the respondents are false 
and misleading. In truth and in fact, the respondents’ product, or the 
solution made in accordance with the directions for its use, is a wet cleaner, 
being an alkaline detergent or water soluble product. Said product will 
not effectively clean and remove grease spots and many other stains from 
all fabrics. 

Through the use of the word “‘Dri-Kleen” in their trade name and 
otherwise, and the use of the words ‘‘dry cleaner” in their advertising mat- 
ter as above set: forth, the respondents have placed in the hands of dealers 
a means and instrumentality whereby such dealers are enabled to mislead 
and deceive the members of the purchasing public. 

Par. 7. The use by the respondents of their said trade name and the 
designations and representations, as set forth herein, in connection with 
the offering for sale and sale of their said product, has had, and now has, 
the tendency and capacity to and does mislead purchasers and prospective 
purchasers into the erroneous and mistaken belief that such representa- 
tions and designations are true, and the tendency and capacity to induce 
the purchase of said product on account thereof. 
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CONCLUSION 


The acts and practices of the respondents, as herein found, are all to 
the prejudice of the public and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal Trade 
- Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the answer of respondents, in 
which answer respondents admit all of the material allegations of fact set 
forth in said complaint and state that they waive all intervening procedure 
and further hearings as to said facts, and the Commission having made its 
findings as to the facts and its conclusion that respondents have violated 
the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, Walter Belinky and Samuel Barth, 
individually, and trading as Dri-Kleen Company, or trading under any 
other name, and their representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering for 
sale, sale, and distribution in commerce, as ‘‘commerce”’ is defined in the 
Federal Trade Commission Act, of respondents’ cleaning preparation now 
designated Dri-Kleen, or any other preparation of substantially similar 
composition or possessing substantially similar properties, do forthwith 
cease and desist from: 

~ 1. Using the term ‘‘dry clean” or the simulation ‘‘dri-kleen,” or any 
other term of similar import, as a part of respondents’ trade name, or to 
designate, describe, or refer to respondents’ preparation; or otherwise 
representing, directly or by implication, that said preparation is a dry 
cleaner or that the use of said preparation constitutes dry cleaning. 

2. Representing, directly or by implication, that respondents’ prepara- 
tion will remove stains or grease spots from all fabrics or all wearing 
apparel. 

es t is further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which they have com- 
plied with this order. 
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In THE MATTER OF 


CALLIE E. MORRIS, DOING BUSINESS AS CONTROL 
PRODUCTS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3840. Complaint, Mar. 18, 1941 '—Decision, Mar. 20, 1945 


Where an individual engaged in the interstate sale and distribution of his “Control 
Flow and Adjuster” device for colonic and vaginal irrigations, consisting of a long 
rubber hose to be attached directly to the water faucet and with attachments for 
the two uses above indicated, but with no provision for regulating intake; along 
with which he supplied for use therewith medicated tablets designated ‘‘Clentol 
Antiseptic Nodules,”’ containing sodium borate, sodium bicarbonate, sodium chlo- 
ride, D. C. aluminum phosphate, and aromatic antiseptics; through advertisements 
in newspapers and periodicals and circulars, leaflets, pamphlets and other adver- 
tising literature— 

(a) Represented that use of said device constituted a cure or remedy for constipation, 
piles, fistula, prostitis, colitis and all intestinal and rectal diseases, gallstones, kid- 
ney and bladder trouble, cystitis, Bright’s disease, consumption, cancer, appendi- 
citis, rheumatism, lumbago, varicose veins, swollen legs and ankles, yellow jaun- 
dice, gastric ulcers, and enlarged prostate gland; and 

(b) Represented that use thereof constituted a cure and competent treatment for vari- 
ous vaginal disorders, that it was safe to use in colonic and vaginal irrigations, and 
that aforesaid tablets used in conjunction with said device had bactericidal effects; 

The facts being that said device had no therapeutic value other than the temporary 
relief from constipation afforded by an ordinary enema, but did not constitute a 
competent or proper treatment therefor due to inability to regulate intake and 
because of high pressure of water direct from the faucet, by reason of which use 
thereof would be dangerous and might result in bursting the upper part of the colon 
when used for colonic irrigation; in the case of appendicitis or any ulcerous condi- 
tion, the use of undue pressure within the colon might be sufficient to perforate the 
intestine and cause peritonitis, with resulting death; while use thereof for vaginal 
irrigation or douche would tend to force fluid and possible infection into the womb 
and Fallopian tubes, resulting in an infectious condition which might be dangerous 
to life; and tablets in question under conditions of use of said device would be of no 
value whatsoever; and 

(c) Failed to reveal facts material in the light of aforesaid representations in that use of 
said device for colonic or vaginal irrigation might result in serious and irreparable 
injury when used as aforesaid; 

With capacity and tendency to mislead and deceive, and with effect of misleading and 
deceiving, a substantial portion of the purchasing public into the erroneous belief 
that such representations were true, and thereby induce its purchase thereof: 

Held, That said acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public, and constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. John W. Addison and Mr. Miles J. Furnas, trial 
Mr. Carrel F. Rhodes for the Commission. eremuibers? 


1 Amended. 
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AMENDED COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission having reason to believe that Callie E. Morris, an individual, doing 
business under the trade name of Control Products Company, hereinafter 
referred to as respondent, has violated the provisions of said act and it 
appearing to the Commission that a proceeding by it in respect thereto 
would be in the public interest hereby issues its amended complaint stating 
its charges in that respect as follows: 

ParaGrapH 1. The respondent, Callie E. Morris, is an individual, doing 
business under the trade name of Control Products Company with his 
principal place of business located at 927 Putnam Avenue, Brooklyn, 
N. Y. Respondent is now, and for several years last past has been, en- 
gaged in the sale and distribution of a device designated as “Control Flow 
and Adjustor,” which device is designed for use in connection with colonic 
and vaginal irrigations. Respondent causes said device when sold to be 
transported from respondent’s place of business in the State of New York 
to purchasers thereof located in various other States of the United States 
and in the District of Columbia. Respondent maintains and at all times 
mentioned herein has maintained a course of trade in said device in com- 
merce among and between the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of his aforesaid business, the respond- 
ent has disseminated and is now disseminating and has caused and is now 
causing the dissemination of false advertisements concerning his said 
device by United States mails and by various other means in commerce 
as commerce is defined in the Federal Trade Commission Act; and respond- 
ent has also disseminated and is now disseminating and has caused and is 
now causing the dissemination of false advertisements concerning his said 
device by various means for the purpose of inducing and which are likely to 
induce directly or indirectly the purchase of his said device in commerce as 
commerce is defined in the Federal Trade Commission Act. 

Among and typical of the false, misleading and deceptive statements and 
representations contained in said false advertisements disseminated and 
caused to be disseminated as hereinbefore set forth by United States mails 
and by advertisements in newspapers and periodicals are the following: 


A LIGHT 


To internal sickness and hidden diseases! Know HOW waste and poisons are re- 
moved from the body and blood-stream; diseases destroyed and a clear skin maintained 
by Internal Hydrotherapy ““‘WATER CURE.” Marvelous results in Prostate Gland 
Trouble. Dormant glands and weak vitality restored by the ‘‘CURE.”’ The “Primer 
on Health,”’ with details concerning the Control Flow and Adjuster Technique (pat- 
ented) to use for taking the ‘‘CURE”—FRHEE to those in poor health. Write for your 
copy. . 

Destroy The Disease 
Control Products Company 
927 Putnam Avenue Brooklyn, New York 


RESTORATION 


for internal sickness and hidden diseases! Know HOW waste and poisons are removed 
from the body and blood-stream; diseases destroyed and a clear skin maintained by In- 
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ternal Hydrotherapy “WATER CURE.” Marvelous results in Prostate Gland 
trouble. Dormant glands and weak vitality restored by the “CURE.” The “Primer 
on Health,” with details concerning the Control Flow and Adjuster Technique (pat- 
ented) to use for taking the ““CURE”—FREE to those in poor health. Write for your 
copy. 
Destroy The Disease 
Control Products Company — 
927 Putnam Avenue Brooklyn, New York 


In addition to the advertisements disseminated in newspapers and 
periodicals the respondent also disseminates by United States mail and by 
various other means an advertising circular designated “Primer on 
Health” which circular is usually mailed or distributed to persons answer- 
ing advertisements appearing in various newspapers and periodicals. In 
said circular by means of descriptive statements and by extracts from pur- 
ported testimonial letters, the respondent represents that the use of his 
device, Control Flow and Adjustor, is a cure or remedy for constipation, 
piles, fistula, proctitis, colitis, and all intestinal and rectal diseases, gall- 
stones, kidney and bladder trouble, cystitis, Bright’s disease, consump- 
tion, cancer, appendicitis, rheumatism, lumbago, varicose veins, swollen 
legs and ankles, yellow jaundice, gastric ulcers, enlarged prostate gland, 
and various vaginal disorders; that use of said device will keep the blood 
stream clear of poisons and obstructions and gives a smooth and continu- 
ous circulation of the blood through the vessels; and that said device is 
harmless to use. 

Par. 3. By the use of the above statements and representations and 
others similar thereto not specifically set out herein, the respondent repre- 
sents that the use of his device, Control Flow and Adjustor, will remove 
waste and poisons from the body and blood stream, restore dormant glands 
and weak vitality, and beneficially affect the circulation of the blood. 
Respondent further represents that the use of said device constitutes a 
cure or remedy for constipation, piles, fistula, proctitis, colitis, and all 
intestinal and rectal diseases, gallstones, kidney and bladder trouble, 
cystitis, Bright’s disease, consumption, cancer, appendicitis, rheumatism, - 
lumbago, varicose veins, swollen legs and ankles, yellow jaundice, gastric 
ulcers, enlarged prostate gland, and vaginal disorders; and that it consti- 
tutes a competent and effective treatment for such diseases and conditions. 
Respondent further represents that said device is harmless and may be 
safely used in colonic and vaginal irrigations. 

Par. 4. The aforesaid representations used and disseminated by the 
respondent as aforesaid are grossly exaggerated, false and misleading. The 
use of said device will not clear the body of waste and poisons from the 
body or blood stream and will have no value in restoring dormant glands or 
increasing vitality or beneficially affecting circulation of the blood. The 
therapeutic value of respondent’s device is limited to the temporary relief 
of constipation to the extent of that obtained by an ordinary enema, but 
would not be a competent or proper treatment for such condition because 
if used as directed by the respondent, it would have a tendency to accus- 
tom the bowels to enemas and cause the enema habit and because of the 
danger involved in such use as hereinafter set forth. The use of said device 
has no therapeutic value in the treatment of piles, fistula, proctitis, colitis 
or any intestinal or rectal diseases, gallstones, kidney and bladder dis- 
orders, cystitis, Bright’s disease, consumption, cancer, appendicitis, rheu- 
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matism, lumbago, varicose veins, swollen legs and ankles, yellow jaundice, 
gastric ulcers, enlarged prostate gland, or various vaginal disorders. Re- 
spondent’s device consists of a long rubber hose which is attached directly 
to the water faucet and has attachments for use both as a vaginal douche 
and colonic irrigation. By reason of the inability to regulate intake and 
because of the high pressure from the use of water direct from the faucet, 
the use of this device would be dangerous for either colonic or vaginal irri- 
gation. The medicated tablet which respondent recommends for use in 
his device would be of no value whatsoever under the conditions of use of 
this device. 

Par. 5. In addition to the representations hereinabove set forth, the 
respondent has also engaged in the dissemination of false advertisements 
in the manner above set forth in that said advertisements so disseminated 
fail to reveal all facts material in the light of such representations or ma- 
terial with respect to the consequences which may result from the use of 
said device under the conditions prescribed in said advertisements or un- 
der such conditions as are customary or usual and that the use of said de- 
vice may result in serious and irreparablé injury to health by reason of the 
inability to control the amount of intake of water and by reason of the 
high pressure produced by using this device directly connected to the water 
faucet. Such use might result in bursting the upper part of the colon when 
used for colonic irrigation and when used for vaginal irrigation or douche 
the pressure would tend to force fluid into the womb and fallopian tubes 
causing salpingitis and when infection is present in the vaginal cavity may 
force such infection into the fallopian tubes and cause peritonitis. 

Par. 6. The use by the respondent of the foregoing false, deceptive, and 
misleading statements with respect to his device disseminated as aforesaid 
has had and now has the capacity and tendency to and does mislead and 
deceive a substantial portion of the purchasing public into the erroneous 
and mistaken belief that such statements, representations, and advertise- 
ments are true and to induce a portion of the purchasing public because of 
such erroneous and mistaken belief to purchase respondent’s said device. 

Par. 7. The foregoing acts and practices of respondent, as herein al- 
leged, are all to the prejudice and injury of the public and constitute un- 
fair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on February 21, 1938, issued, and subsequently 
served, its complaint in this proceeding upon the respondent, Callie EK. 
Morris, an individual, doing business under the trade name of Control 
Products Company, charging him with the use of unfair methods of com- 
petition in commerce in violation of the provisions of said act. After the 
filing of respondent’s answer to said complaint, the Commission, on March 
18, 1941, issued and subsequently served its amended complaint upon 
said respondent, charging him with the use of unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. Thereafter, testimony and other evidence in sup- 
port of, and in opposition to, the allegations of said amended complaint 
were introduced before an examiner of the Commission theretofore duly 
designated by it, and said testimony and other evidence were duly re- 
corded and filed in the office of the Commission. 
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Thereafter, this proceeding regularly came on for final hearing before 
the Commission upon said amended complaint, testimony and other evi- 
dence, report and supplemental report of the trial examiner upon the evi- 
dence and exceptions filed thereto, and. briefs in support of the complaint 
(respondent not having filed brief and oral argument not having been 
requested); and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


PaRAGRAPH 1. Respondent, Callie E. Morris, is an individual, doing 
business under the trade name of Control Products Company, with his 
principal place of business located at 927 Putnam Avenue, Brooklyn, 
N. Y. Respondent is now, and for several years last past has been, en- 
gaged in the sale and distribution of a device designated as ‘‘Control 
Flow and Adjuster,” which device is designed and used in connection with 
colonic and vaginal irritations. Respondent causes said device, when sold, 
to be transported from his place of business in the State of New York to 
purchasers thereof located in various other States of the United States. 
Respondent maintains, and at all times mentioned herein has maintained, 
a course of trade in said device in commerce among and between the vari- 
ous States of the United States. 

Par. 2. In the course and conduct of his aforesaid business, the respond- 
ent has disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, false advertisements concerning his said 
device, by United States mails and by various other means in commerce as 
“commerce” is defined in the Federal Trade Commission Act; and re- 
spondent has also disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements concerning 
his said device by various means, for the purpose of inducing and which 
are likely to induce, directly or indirectly, the purchase of his said device 
in commerce as “‘commerce”’ is defined in the Federal Trade Commission 
Act. 

Among and typical of the false, misleading, and deceptive statements 
and representations contained in said false advertisements disseminated 
and caused to be disseminated as hereinabove set forth, by United States 
mails, by advertisements inserted in newspapers and periodicals, and by 
circulars, leaflets, pamphlets, and other advertising literature, are the 
following: ; 

1. That the use of said device constitutes a cure or remedy for consti- 
pation, piles, fistula, proctitis, colitis and all intestinal and rectal diseases 
gallstones, kidney and bladder trouble, cystitis, Bright’s ‘disease, con- 
sumption, cancer, appendicitis, rheumatism, lumbago, varicose veins 
swollen legs and ankles, yellow Jaundice, gastric ulcers, enlarged prostate 
gland, and various vaginal disorders, and that it constitutes a competent 
and effective treatment for such diseases and conditions. 

2. That respondent’s device is safe to use in colonic and vaginal irriga- 
tions. 

Par. 3. Respondent’s device “Control Flow and Adjuster” consists of 
a long rubber hose which is attached directly to the water faucet and has 
attachments for use both as a vaginal douche and for colonic irrigation. 
By reason of the inability to regulate intake and because of high pressure 
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from use of water direct from the faucet, the use of this device would be 
dangerous and might result in bursting the upper part of the colon when 
used for colonic irrigation. A variation in the flow at the opening of the 
water system will cause increase in pressure before the individual using this 
device will become aware of it except by bodily discomfort. In the case of 
appendicitis or any ulcerous condition, the use of undue pressure within 
the colon might be sufficient to perforate the intestine and cause peri- 
tonitis, with resulting death. The use of this device for vaginal irrigation 
or douche would be dangerous, as it would tend to force fluid into the 
womb and fallopian tubes and may force infection, when present in the 
vaginal cavity, into the fallopian tubes, resulting in an infectious condi- 
tion which might be dangerous to life. 

The therapeutic value of respondent’s device is limited to the temporary 
relief of constipation to the extent of that obtained by an ordinary enema, 
but the use of said device would not be a competent or proper treatment 
fo such condition because of the danger involved in its use. The use of 
this device has no therapeutic value in the treatment of piles, fistula, 
colitis, gallstones, kidney and bladder trouble, cystitis, Bright’s disease, 
consumption, cancer, appendicitis, rheumatism, lumbago, varicose veins, 
swollen legs and ankles, yellow jaundice, gastric ulcer, enlarged prostate 
gland, or various vaginal disorders. 

Respondent also supplies a medicated tablet, designated “‘Clentol Anti- 
septic Nodules,” which he recommends for use in his device. These tab- 
lets contain sodium borate, sodium bicarbonate, sodium chloride, D. C. 
aluminum phosphate, and aromatic antiseptics. These ingredients have a 
tendency to cause alkalinization and slight astringency but have no bac- 
tericidal effects. Under conditions of use of this device, such tablets would 
be of no value whatsoever. 

Par. 4. In addition to the representations hereinabove set forth, re- 
spondent is also engaged in the dissemination of false advertisements in 
the manner above set forth, in that said advertisements so disseminated 
fail to reveal facts material in the light of such representations and fail to 
reveal that the use of said device for colonic or vaginal irrigation under 
conditions prescribed in said advertisements or under such conditions as 
are customary or usual may result in serious and irreparable injury to 
health by supplying sufficient pressure, when used as a colonic irrigation, 
to burst or perforate the intestine, particularly when appendicitis or an 
ulcerous condition is present, resulting in peritonitis, or when used for 
vaginal irrigation or douche, to force infection, when present in the vaginal 
cavity, into the fallopian tubes, resulting in an infectious condition which 
might be dangerous to life. : ; 

Par. 5. The use by the respondent of the foregoing false, deceptive, and 
misleading statements and representations with respect to his device dis- 
seminated as hereinabove set forth, has had, and now has, the capacity and 
tendency to, and does, mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such state- 
ments, representations, and advertisements are true, and to induce a 
portion of the purchasing public, because of such erroneous and mistaken 
belief, to purchase respondent's said device. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, are 
all to the prejudice and injury of the public and constitute unfair and de- 
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ceptive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the amended complaint of the Commission, testimony and other 
evidence in support of, and in opposition to, the allegations of said 
amended complaint, taken before an examiner of the Commission. there- 
tofore duly designated by it, report of the trial examiner upon the evidence 
and exceptions filed thereto, and briefs filed by counsel for the Commis- 
sion; and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent, Callie E. Morris, an individual, doing 
business under the trade name of Control Products Company, or doing 
business under any other name, his representatives, agents, and employ- 
ees, directly or through any corporate or other device in connection with 
the offering for sale, sale, or distribution of his device known as ‘‘ Control] 
Flow and Adjuster,” or any other device of substantially similar construc- 
tion or performing substantially similar functions, whether sold under the 
same name or under any other name, do forthwith cease and desist from: 

1. Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or by any means in commerce as ‘“‘com- 
merce”’ is defined in the Federal Trade Commission Act which advertise- 
ment represents directly or through inference — 

a. That the use of respondent’s device constitutes a competent or 
proper treatment for constipation. 

b. That the use of respondent’s device has any therapeutic value in the 
treatment of piles, fistula, colitis, gallstones, kidney and bladder trouble, 
cystitis, Bright’s disease, consumption, cancer, appendicitis, rheumatism, 
lumbago, varicose veins, swollen legs and ankles, yellow jaundice, gastric 
ulcer, enlarged prostate gland, or vaginal disorders. 

c. That respondent’s device may be safely used in colonic or vaginal 
irrigations. 

d. That the use of respondent’s device in conjunction with respond- 
ent’s Clentol Antiseptic Nodules or any other tablets of similar composi- 
tion has bactericidal effects or any other therapeutic value. 

2. Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or by any means in commerce as ‘‘com- 
merce”’ is defined in the Federal Trade Commission Act which advertise- 
ment fails to reveal that the use of respondent’s device for colonic irriga- 
tion by attaching said device directly to the water faucet may result in 
sufficient pressure to burst or perforate the intestine, particularly when ap- 
pendicitis or an ulcerous condition is present, resulting in peritonitis or 
other serious or irreparable injury to health. 

3. Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or by any means in commerce as “‘com- 
merce”’ is defined in the Federal Trade Commission Act which advertise- 
ment fails to reveal that the use of respondent’s device for vaginal irriga- 
tion or douche by attaching said device directly to the water faucet may 
result in sufficient pressure to force infection, when present in the vaginal 
cavity, into the fallopian tubes, resulting in an infectious condition which 
may cause serious and irreparable injury to health. 
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4. Disseminating or causing to be disseminated any advertisement by 
any means for the purpose of inducing or which is likely to induce, directly 
or indirectly, the purchase in commerce as “‘commerce’’ is defined in the 
Federal Trade Commission Act of respondent’s device, which advertise- 
ment contains any of the representations prohibited in paragraph 1 hereof 
and the respective subdivisions thereof or which fails to comply with the 
requirements set forth in paragraphs 2 and 3 hereof. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in writing, 
setting forth in detail the manner and form in which he has complied with 
this order. 
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In THE MATTER OF 


NATIONAL RETAIL TEA & COFFEE MERCHANTS 
ASSOCIATION, INC. ET AL. 


re 
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACE OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 4776. Complaint, June 25, 1942—Decision, Mar. 20, 1945 


Where an association, the members of which consisted of about 170 “home service 


merchants” engaged in various States in the sale of tea, coffee, toilet preparations 
and other items of household use,—usually differing in package sizes and labels 
from those customarily sold in retail stores, and obtained from concerns which 
package such merchandise especially for ‘‘home service merchants’’—to members 
of the consuming public, through salesmen or routemen who opera'ed trucks and 
other vehicles from door to door, displayed samples of merchandise and of the pre- 
miums to be given with the purchase of certain quantities thereof and took orders 
for delivering then or at a later date; and members thereof; its secretary; and an 
individual, engaged as a home service merchant in New Orleans, and chairman of 
local group of home service merchants, members of said association, in said city— 


Acted cooperatively to shut off competition considered objectionable by virtue of price 


cutting and failure to maintain suggested retail prices on assorted brands of the 
association and others, without distinction, in accordance with association policy, 
and to exercise control of prices at which “home service merchants” sold mer- 
chandise to the public, through persistently making known, directly and through 
their association, to suppliers of objectionable competitors, their opposition to lat- 
ter’s price cutting or other practices not in harmony with association policies, and 
requesting refusal by such suppliers of further sales thereto; and through use of 
their collective weight and influence secured the cooperation of the sources of sup- 
ply patronized by them in preventing “‘price cutters”? or competitors whom they 
considered otherwise cbjectionable, from securing supplies of merchandise from 


manufacturers and distributors who catered to the special needs of ‘‘home service 
merchants” ; 


With the capacity, tendency and effect of hindering, lessening, and restraining competi- 


tion among and between home service merchants, and of hindering and preventing 
home service merchants who were not members of said association from obtaining 
supplies of merchandise needed in their business, and of otherwise restraining and 
lessening competition in the sale and distribution of merchandise commonly 
handled by home service merchants, and thereby depriving the purchasing public 
of the benefits which normally flow from free competition among them: 


Held, ‘That such acts and practices were all to the prejudice of the public, and had a 


dangerous tendency to hinder, and did actually hinder and prevent, competition 
among and between such merchants, and their competitors and prospective com- 
petitors in the sale of tea, coffee, toilet preparations, household specialties, and 
other articles of merchandise; unreasonably restrained such commerce; and consti- 
tuted unfair methods of competition in commerce. 


Before Mr. John L. Hornor, trial examiner. 
Mr. Floyd O. Collins for the Commission. 
Castle, Williams & McCarthy, of Chicago, Ill., for National Retail Tea & 


Coffee Merchants Ass’n, Inc., Oliver J. Corbett and Mother Hubbard 
Products Co., Inc. 
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> Mr. Ernest J. Robin, of New Orleans, La., for Henry C. Kepler. 

Henican, Bethea, James & Cleveland, of New Orleans, La., for Trico 
Coffee Co., Ine. 
; Wright & Livingston, of Newark, N. Y., for Commercial Laboratories, 
ne. 

Dinsmore, Shohl, Sawyer & Dinsmore, of Cleveland, Ohio, for Procter & 
Camble Distributing Co. 

Miller, Mack & Fairchild, of Milwaukee, Wis., for West Bend Alumi- 
num Co. 

CoMPLAINT 


_Pursuant to the provisions of the Federal Trade Commission Act, and by 
virtue of the authority vested in it by said act, the Federal Trade Commis- 
sion having reason to believe that the individuals and corporations named 
in the caption hereof, hereinafter referred to as respondents, have violated 
the provisions of section 5 of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, National Retail Tea & Coffee Merchants 
Association, Inc., hereinafter referred to as respondent association, is a 
membership corporation organized under the laws of the State of Illinois 

with its principal office and place of business located at 1441 Merchandise 
Martin the city of Chicago, in said State. Said respondent association was 
organized in 1916 for the mutual benefit of its members, consisting of more 
than 200 corporations, individuals and partnerships known as home service 
merchants located throughout the several States of the United States, 
engaged in the sale of tea, coffee, household specialties, toilet preparations 
and other items of household merchandise to the consuming public on 
what is known as the home delivery and premium plan of merchandising, 
by which said products are sold and delivered to consumers located in vari- 
ous States of the United States by means of salesmen or routemen operat- 
ing trucks and other vehicles from door-to-door or house-to-house, and 
who display samples of merchandise and premiums to be given with the 
purchase of certain quantities of merchandise and take orders for said 
merchandise to be delivered then or at a later date by said salesmen or 
routemen. | 

The said members of respondent association in the course and conduct 
of their respective businesses, purchase the products sold by them from 
manufacturers or wholesale distributors thereof, located throughout the 
several States of the United States in States other than those in which said 
members are doing business, causing said products when thus purchased, 
to be shipped in interstate commerce from the respective places of business 
of the manufacturers or wholesale distributors thereof to the said members. 

The affairs of the respondent association are conducted by a board of 
directors of twelve members and a group of officers consisting of a presi- 
dent, vice president, second vice president, treasurer and secretary, all of 
whom are elected by the members of respondent association annually 
except the secretary, who is employed by the board of directors. 

Respondent, Oliver J. Corbett, for more than ten years has been and 
now is secretary of respondent association, and gives his full time to the 
business of the association for which he is paid a salary derived from the 
annual dues collected from the members, and other sources. Respondent, 
Corbett, performs the usual duties of a trade association secretary, en- 
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rolling members, organizing group and annual meetings of the members 
and the board of directors, which functions mostly through an executive 
committee. Among other things, respondent Corbett supervises the com- 
pilation and publication of two trade magazines, one of which, ‘‘The Te- 
cup,” is the official organ of respondent association and regularly dis- 
tributed to the members thereof, and which contains numerous advertise- 
ments of manufacturers of items of approved merchandise sold and dis- 
tributed by the members of said association to the consuming public as 
hereinbefore described. The other trade magazine published by respond- 
ent, Corbett, is known as ‘‘ Between Ourselves,” and is sold to the mem- 
bers for distribution to the consuming public. Said publication contains 
advertisements of brands approved or owned by responednt association. 
Respondent, Henry C. Kepler, is an individual, doing business under the 
style and firm name of Try-Me Coffee Mills, with his principal office and 
place of business located at 1014 France Street, New Orleans, La. Said 
respondent is a member of respondent association and is engaged in roast- 
ing, grinding and selling coffee, and also in the sale and distribution of 
household specialties as a home service merchant to purchasers and con- 
sumers thereof located in States other than the State of Louisiana. 
The respondent, Trico Coffee Company, Inc., is a corporation, organ- 


ized under the laws of the State of Louisiana with its principal office and ~ 


place of business located at 1025 Felicity Street in the city of New Orleans, 
in said State. Said respondent is a member of respondent association and 
is engaged in the sale and distribution of tea, coffee and household special- 
ties as a home service merchant to purchasers and consumers thereof 
located in States other than the State of Louisiana. 

Par. 2. Respondent, Commercial Laboratories, Inc., is a corporation, 
organized under the laws of the State of New York with its principal office 
and place of business located at Newark, in said State. Said respondent 
sells and distributes to home service merchants a line of toilet preparations 
and household specialties manufactured for it by C. H. Stuart and Com- 
pany, of which it is a subsidiary. 

Respondent, Mother Hubbard Products Company, Inc., is a corpora- 
tion, organized under the laws of the State of Illinois, with its principal 
office and place of business located at 1222 West Madison Street, in the 
city of Chicago, in said State. Said respondent sometimes operates under 
the trade name of G. A. Goodrich and Company and manufactures, proc- 
esses or packages a line of household specialties and other products which 
it sells and distributes to home service merchants. 

Respondent, Procter & Gamble Distributing Company, is a corporation, 
organized under the laws of the State of Ohio, with its principal office and 
place of business located in the Gwynn Building in the city of Cincinnati, in 
said State. Said respondent is engaged in the distribution of a line of 
household specialties to home service merchants. 

Respondent, West Bend Aluminum Company, is a corporation, organ- 
ized under the laws of the State of Wisconsin, with its principal office and 
place of business located at West Bend, in said State. Said respondent is 
engaged in the manufacture of kitchen utensils and other household 
specialties, and in the sale of such products to home service merchants. 

All the respondent corporations described in this paragraph regularly sell 
substantial quantities of their respective products to the members of re- 
spondent association, causing said products, when sold, to be transported 
from their respective places of business to the purchasers thereof located in 


——————— 
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States other than the place of manufacture or sale, and there has been and 
1s now a constant recurring course of interstate commerce in said products 
throughout the several States of the United States. 

Par. 3. For more than one year last past and continuing to the present 
time, said respondents have been and now are engaged in an understand- 
ing, combination and conspiracy to suppress competition and restrain 
trade in commerce in the sale and distribution of tea, coffee, household 
specialties, toilet preparations and other items of household merchandise. 
Pursuant to, and in the enforcement of said understanding, combination 
and conspiracy, said respondents have been and now are concertedly and 
cooperatively engaged in the following methods, acts and practices, to wit: 

(a) Respondent, Corbett, and the respondent association have at- 
tempted to and have persuaded, coerced and induced home service mer- 
chants and their salesmen or routemen operating in various sections of the 
United States to conform to certain rules, practices and policies promul- 
gated and recommended by respondent association for its members, pro- 
viding, among other things, that competing home service merchants and 
their salesmen or routemen, in reselling tea, coffee, household specialties, 
toilet préparations and other items of merchandise, shall adhere to and 
maintain the prices fixed or recommended by the respondent association or 
the manufacturers or distributors thereof from whom such products or 
merchandise has been purchased; 

(b) Respondents have attempted to and have prevented home service 
merchants and their salesmen or routemen who do not conform to the 
rules, practices and policies promulgated and recommended by respondent 
association, from obtaining tea, coffee, household specialties, toilet prepa- 
rations and other items of merchandise necessary to the conduct of their 
business as home service merchants, either by refusing to sell or refraining 
from selling their products or merchandise to said home service merchants, 
or by persuading and coercing other manufacturers and distributors of 
such products or merchandise, to refrain from selling their products or 
merchandise to such home service merchants; 

(c) Respondents have attempted to and have hindered and prevented 
former salesmen or routemen of members of respondent association from 
engaging in the business of home service merchants on their own account 
or as salesmen or routemen with other home service merchants by boy- 
cotting and blacklisting such former employees or the home service mer- 
chants by whom they are employed or from whom they purchase merchan- 
dise, and thus preventing them from obtaining tea, coffee, household 
specialties, toilet preparations and other items of merchandise required in 
the conduct of their business as home service merchants; and 

(d) The respondents named in paragraph 2 hereof have cooperated with 
respondent association, its officers, directors and members in the enforce- 
ment of their said rules, practices and policies by refusing to sell and re- 
fraining from selling the said products manufactured and distributed by 
them to home service merchants or others upon request or demand of said 
officers, directors and members of respondent association. 

Par. 4. Said understanding, combination, agreement and conspiracy 
and the acts done and performed, and being done and performed there- 
under, and pursuant thereto, as hereinbefore described, have had and now 
have the effect of preventing corporations, partnerships and individuals 
from engaging in interstate commerce except upon conditions imposed by 
respondent Corbett and respondent association, and unlawfully restricting 
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and restraining the movement of tea, coffee, household specialties, toilet 
preparations and other items of merchandise in commerce between and 
among the several States of the United States, and more particularly have 
had and now have the effect of restraining, restricting and lessening com- 
petition in commerce between and among the individuals, partnerships 
and corporations engaged as home service merchants in the business of 
selling tea, coffee, household specialties, toilet preparations and other 
items of merchandise from house-to-house; of restraining, diminishing, cur- 
tailing and suppressing competition among manufacturers and processors 
of household specialties, toilet preparations and other items of merchan- 
dise commonly sold by home service merchants; of preventing individuals, 
partnerships and corporations desiring to operate a business of selling tea, 
coffee, household specialties, toilet preparations and other items of mer- 
chandise from house-to-house from having an opportunity to do so; of in- 
juring and destroying the business of selling tea, coffee, household special- 
ties, toilet preparations and other items of merchandise from house-to- 
house; and of depriving the purchasing public of the benefits which nor- 
mally flow from competition between and among persons, partnerships and 
corporations engaged as home service merchants in the business of selling 
said products from house-to-house. 

Par. 5. The acts and practices of the respondents, as herein alleged, are 
all to the prejudice of the public; have a dangerous tendency to and have 
actually hindered and prevented competition between and among respond- 
ents and between and among respondents and competitors and prospective 
competitors of respondents in the sale of tea, coffee, household specialties, 
toilet preparations and other items of merchandise in commerce within the 
intent and meaning of the Federal Trade Commission Act; have unreason- 
ably restrained such commerce, and constitute unfair methods of competi- 
tion in commerce within the meaning of section 5 of the Federal Trade 
Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on June 25, 1942, issued and subsequently 
served its complaint in this proceeding upon the respondents named in the 
caption hereof, charging them with the use of unfair methods of competi- 
tion in commerce in violation of the provisions of said act. After the issu- 
ance of this complaint and the filing of answers thereto by certain respond- 
ents, testimony and other evidence in support of and in opposition to the 
allegations of the complaint were introduced before an examiner of the 
Commission theretofore duly designated by it, and said testimony and 
other evidence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing before the 
Commission on the complaint, answer, testimony and other evidence, 
report of the trial examiner and exceptions thereto, briefs in support of the 
complaint and in opposition thereto, and the oral arguments of counsel ; 
and the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGrapH 1. (a) Respondent, National Retail Tea & Coffee Mer- 
chants Association, Inc., (hereinafter frequently referred to as the associa- 


NATIONAL RETAIL TEA & COFFEE MERCHANTS ASS’N’ 23] 
226 Findings 


tion) is a membership corporation, organized and existing under the laws 
of the State of Illinois, with its principal office and place of business located 
in the Merchandise Mart Building, Chicago, Il. This association was or- 
ganized in 1916 for the mutual benefit of its members and its membership 
consists of approximately 170 corporations, individuals, or partnerships 
located in various States of the United States and there engaged in the sale 
of tea, coffee, household specialties, toilet preparations, and other items of 
household use to members of the consuming public. Its members are 
known as “home service merchants” and sell to the consuming public on a 
home-delivery and premium plan of merchandising. Under this plan the 
merchandise distributed by such merchants is sold and delivered to con- 
sumers by salesmen or routemen operating trucks and other vehicles from 
door to door. These salesmen display samples of merchandise and of the 
premiums to be given with the purchase of certain quantities of merchan- 
dise and take orders for merchandise to be delivered then or at a later date 
by said salesmen. The affairs of the association are conducted by a board 
of directors and a group of officers consisting of a president, vice president, 
second vice president, treasurer, and secretary, all of whom are elected 
annually by members of the association, except the secretary, who is em- 
ployed by the board of directors. 

(b) Respondent, Oliver J. Corbett, is now, and for more than ten years 
last past has been, secretary of the National Retail Tea & Coffee Mer- 
chants Association, Inc. He devotes his full time to the business of said 
association, enrolling members, organizing group and annual meetings of 
members, and otherwise attending to the affairs of the association. He 
supervises the compilation and publication of two trade magazines, one of 
which ‘‘The Tecup” is the official organ of the association and is regularly 
distributed to the members thereof, and the other, known as ‘‘ Between 
Ourselves,” is sold to association members for distribution to members of 
the consuming public. 

(c) Respondent, Henry C. Kepler, is an individual, trading as Try-Me 
Coffee Mills, with his principal office anc place of business at 1016 France 
Street, New Orleans, La. He is a home service merchant, is a member of 
the National Retail Tea & Coffee Merchants Association, and is chairman 
of a local group of home service merchants in New Orleans, members of the 
association. 

(d) Respondent, Trico Coffee Company, Inc., has its office and place of 
business at 1025 Felicity Street, New Orleans, La. It is a home service 
merchant and was a member of the National Retail Tea & Coffee Mer- 
chants Association during a portion of the time mentioned in the com- 

laint. 
_ (e) Respondent, Commercial Laboratories, Inc., is a corporation, or- 
ganized and existing under the laws of the State of New York, with its 
principal office and place of business in Newark, N. Y. It sells and dis- 
tributes to home service merchants a line of toilet preparations and house- 
hold specialties manufactured by its parent, C. H. Stuart & Company. 

(f) Respondent, Mother Hubbard Products Company, Inc., is a cor- 
poration, organized and existing under the laws of the State of Illinois, with 
its principal office and place of business at 1222 West Madison Street, 
Chicago, Ill. It also operates under the trade name G. A, Goodrich Com- 
pany and is engaged in the sale and distribution of a line of household 
specialties and other products to home service merchants. 

(g) Respondent, The Procter & Gamble Distributing Company, is a 
corporation, organized and existing under the laws of the State of Ohio, 
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with its principal office and place of business in the Gwynn Building, Cin- 
cinnati, Ohio. It is engaged, among other things, in the distribution of a 
line of soap products to home service merchants. 

(h) Respondent, West Bend Aluminum Company, is a corporation, or- 
ganized and existing under the laws of the State of Wisconsin, with its 
principal office and place of business in West Bend, Wis. Until Govern- 
ment control of aluminum required suspension of such use of aluminum, it 
was engaged, among other things, in the manufacture, sale, and distribu- 
tion of kitchen utensils and other household specialties to home service 
merchants. 

Par. 2. Respondents, Commercial Laboratories, Inc., Mother Hubbard 

Products Company, Inc., The Procter & Gamble Distributing Company, 
and West Bend Aluminum Company, in the course and conduct of their 
respective businesses, cause, and have caused, their products, when sold, 
to be transported from their respective places of business to the purchasers 
thereof located in States other than the State in which their respective 
places of business are located, and maintain, and have maintained, a course 
of trade in their respective products in commerce among and between the 
several States of the United States. The members of the National Retail 
Tea & Coffee Merchants Association, Inc., in the course and conduct of 
their respective businesses as home service merchants, purchase the prod- 
ucts of various manufacturers or distributors located in States other than 
the States in which their respective businesses are located, and cause such 
products, when thus purchased, to be shipped to them, across State lines, 
from the places of business of the manufacturers or distributors from whom 
‘such purchases are made. 
- Par. 3. The merchandise distributed by ‘home service merchants” 
usually differs in package sizes and labels from that customarily sold in 
retail stores and readily available from many sources. Such special size 
and label merchandise is obtained from certain concerns that package it 
especially for “‘home service merchants.’”’ The association considered it 
desirable that members deal, insofar as possible, in merchandise on which 
the manufacturer or distributor suggested and cooperated in maintaining 
retail prices. This policy, as shown by the record, is indicated in the re- 
sponse made by the association to an inquiry from a member concerning 
certain products. On March 10, 1938, the Allison Coffee Company of Los 
Angeles, Calif., wrote the secretary of the association in part: 


Do you know if the retail price given in the circulars is maintained as we are adverse 
to handling any item that is being “‘footballed” around (Comm. Ex. 10). 


The reply made by the office of the secretary, Mr. Corbett, dated 
March 21, 1938, stated in part: 


You may be sure that the retail price mentioned in the circular is maintained. Mr. 
Corbett accepts only those items on which a definite resale price is maintained (Comm. 
Ex. 11). 


Some of the cooperation respecting price maintenance and opposition to 
price cutting in or out of the association membership is indicated by com- 
munications in the nature of complaints by association members. On 
November 17, 1938, a member, Rex Coffee & Tea Company of St. Louis 
Mo., wrote the secretary of the association about the acceptance of a mem- 
ber without submitting his name to the local group concerned, and stated: 
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list and from past experience we know him to be a “cutter” and one who does not ad- 
here to prices which are asked to be kept. Kindly advise on this also (Comm. Ex. 15). 


In replying to the Rex Coffee & Tea Company on November 21, 1938, 
Mr. Corbett said that they should be familiar with the procedure followed, 
which involved action on all applications for membership by the executive 
committee, and that: : 


* * * Tshould have appreciated your giving me the name of the party you have 
in mind so that I could check into the matter further and give you the name of the per- 
son who endorsed him for membership (Comm. Ex. 19-B). 


In writing to Mr. Corbett on November 14, 1940, the Advance Alumi- 
num Castings Corporation, in response to an inquiry made by Mr. Corbett 
on behalf of a member who had complained about the prices at which a 
retail store was selling the products of this manufacturer, explained that 
the retail store was handling a lower-priced line of their products than was 
the complaining member of the association, and stated in part: 


We have been very careful in insisting that these established list prices be maintained, 
so that there would be no confliction between our department store and the tea and 
coffee trade (Comm. Ex. 25). 


Par. 4. (a) Action taken to shut off competition considered objection- 
able is shown in an incident involving one Alfred M. Lobre in New Or- 
leans, La. Lobre had been employed as a salesman by Try-Me Coffee 
Mills, New Orleans, La., an association member. He left the employment: 
of Try-Me; whereupon, on September 9, 1938, Try-Me wrote Commercial 
Laboratories, Inc., of Newark, N. Y., that Lobre, operating under the 
name of New Orleans Import Company or National Coffee Company, was 
attempting to take the customers he had formerly served away from Try- 
Me, and stated: 


* * * JT will appreciate very much if you will cooperate with me and not sell him 
any merchandise for the time being (Comm. Ex. 35). 


Under date of September 16, 1938, Commercial Laboratories, Inc., re- 
plied to this request indicating that the New Orleans Import Company was 
an old, well-established concern and asking that Try-Me Coffee Mills check 
into the situation thoroughly, but stated: 


* * * if this firm is not a legitimate merchandiser and is taking over your sales- 
men and attempting to do you harm we want to know about that, and we will also give 
you protection (Comm. Ex. 44). 


Try-Me Coffee Mills replied on September 16, 1938, in more detail to 
Commercial Laboratories, Inc., and stated: 


I have the cooperation of all the firms I am now doing business with and certainly will 
appreciate it if you will cooperate with me (Comm. Ex. 36). 


Commercial Laboratories, Inc., replied on September 22, 1938, ex- 
ikeudr appreciation for the explanation of what had occurred, stated 
that it had filled one order for the New Orleans Import Company (Na- 


tional Coffee Company) but: 
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Under the circumstances, if they place any more orders with us we will refuse to sell 
them unless they cut off their unfair tactics (Comm. Ex. 45). 


At this point Try-Me took steps to prevent Lobre from becoming a mem- 
ber of the association. On September 19, 1938, it advised the association 
that the New Orleans Import Company had gone into the retail tea and 
coffee business as National Coffee Company, had employed one of its 
salesmen named Alfred Lobre who was soliciting his former customers for 
the new concern, and that probably an application would be made for 
membership in the association. He stated in part: 


They are not living up to our rules by employing my salesman and I understand from 
Mr. Riley that they are after a couple of his men and under these circumstances if their 
application is presented I would appreciate if you will cancel same (Comm. Ex. 37). 


To this the secretary of the association, Mr. Corbett, replied on Sep- 
tember 22, 1938, stating in part: 


We certainly will not admit anyone to membership employing the tactics of the New 
Orleans Import Company. If you find that they are using any merchandise that is 
packed for members of the Association you will render me a great favor by reporting 
this so that I can take it up with the manufacturers (Comm. Ex. 14). 


Apparently Commercial Laboratories, Inc., wanted information about 
the Lobre situation from another source, and on November 15, 1938, wrote 
to Trico Coffee Company setting out in detail what had occurred between 
it and Try-Me concerning the New Orleans Import Company, asking for 
an impartial opinion, and saying in part: 


We, of course, want to be fair to all parties and to protect “‘fair trade practices,” and 
we wrote Mr. Kepler accordingly (Comm. Ex. 46-A). 


Trico Coffee Company, Inc., replied to Commercial Laboratories on 
November 17, 1938, in some detail and concluded by stating: 


If you can legally refuse, or fail to sell them, it would be to our mutual advantage 
ultimately. Pl ase understand that we are in no way involved, or interested in the situ- 
ation as it stands today. We are writing along these lines because it may affect us in 
the future, either through the N. O. Import Company or through such men as Mr. Lobre 
going into business for themselves (Comm. Ex. 58). 


_ Try-Me evidently decided that more pressure was needed on Commer- 
cial Laboratories, Inc., and on November 17, 1938, wrote the secretary of 
the association, stating in part: ; 


Referring to your letter of September 22, you asked me to report to you any Company 
that would ship the New Orleans Import Co., operating under the name of The Na- 
tional Coffee Co. 

The Commercial Laboratories has made one shipment before Mr. Lobre left my em- 
ploy, and they promised that they would not ship any more at that time, but they are 
now trying to secure an additional order and I believe that they may consider selling 
them if they do not hear from you (Comm. Ex. 39). 


On November 21, 1938, the secretary of the association, Mr. Corbett 
replied to the above request, stating: : 
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- In accordance with your letter of November 17th, we have written to Commercial 
Laboratories, Inc., in regard to Mr. Lobre. 

Enclosed is a copy of our letter and we feel sure that you may count on Mr. Win- 
gard’s cooperation in this matter (Comm. Ex. 17). 


Mr. Corbett’s letter to Commercial Laboratories, Inc., reads: 


Mr. Henry C. Kepler of the Try-Me Coffee Mills, New Orleans, Louisiana, reports 
that Mr. Lobre left his employ in order to engage in his own business. Mr. Lobre’s 
methods of doing business are not in accordance with our ethics and he is not eligible for 
membership in our Association. 

We should very much appreciate your investigating this man should he attempt to 
order merchandise from you. 

Your cooperation in this matter will be greatly appreciated (Comm. Ex. 16). 


On November 21, 1938, Commercial Laboratories, Inc., replied to Mr. 
Corbett concerning the New Orleans matter and stated in part: 


We are protecting the interests of all of the Dealers in that vicinity against this party. 

If occasion ever arises, you may assure any Dealer that they will get full cooperation 
from us against price-cutters and other unfair Trade Practices from unscrupulous deal- 
ers (Comm. Ex. 47). 


(b) Another aspect of the Lobre situation arose the following year. On 
September 20, 1939, Mr. Corbett wrote an association member in New Or- 
leans the Trico Coffee Company, Inc., as follows: 


Thanks so much for your suggestion that we write to Mr. Alfred L. Lobre, 932 
Lizardi Street, New Orleans, Louisiana. 

An application blank and letter regarding the Association have gone forward to Mr. 
Lobre today (Comm. Ex. 20). 


Apparently an application was received from Mr. Lobre, and on Novem- 
ber 6, 1939, Mr. Corbett wrote Try-Me Coffee Mills in part as follows: 


Would appreciate your mailing us a formal letter of protest against the application 
for membership in the Association, of Alfred L. Lobre, 900 Lizardi Street, New Orleans. 

This is necessary in order that the matter may be presented to the Executive Com- 
mittee when they meet here in Chicago on January 11th (Comm. Ex. 21). 


To which Try-Me replied under date of December 9, 1939, stating in 
part: 


Enclosed you will find the formal letter of protest, you asked for. Thank you for let- 
ting me know of this. Hoping you and the Board members will see my point of view in 


this matter (Comm. Ex. 40). 


The basis for objection as disclosed in the letter of protest from Try-Me 
includes the following: 


This man being a former employee of mine is going over his former routes, cutting 
prices, and doing everything unethical to gain the customers (Comm. Ex. 41). 


Par. 5. (a) Action taken to eliminate or restrain competition and pre- 
vent price cutting is shown in the case of the J. J. Sbisa Coffee Company. 
On February 3, 1941, the secretary of the association, Mr. Corbett, wrote 
identical letters to respondents, Mother Hubbard Products Company, 
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Inc. (trading as G. A. Goodrich Company), Commercial Laboratories, 
Inc., The Procter & Gamble Distributing Company, and West Bend 
Aluminum Company which read as follows: 


There is a situation which exists in the city of New Orleans, of which I am confident 
you are not aware. The purpose of this letter is to acquaint you with the facts in the 
matter. j 

The follewing business houses in New Orleans: 


J. J. Sbisa 

Dittmann Coffee Company 
Liberty Coffee Company 
Binder Coffee Company 


have been purchasing merchandise from your good concern and have been underselling 
other merchants using similar merchandise from your company. 

Knowing the fine reputation your firm has for fair dealings with the members of the 
Association, I am sure that you will not tolerate this situation. 

I do want you to know that this is not a letter of protest from the members of the 
Association, or from the New Orleans Group—It is just a friendly letter from me, 
prompted by the knowledge of the fine business practices of your good company and the 
feeling that you would want to know of this condition. 

If there is any further information that you require, I shall be very happy to supply it. ~ 
I shall appreciate hearing from you with reference to this matter (Comm. Ex. 26). 


(b) The course of events which followed in the case of Commercial Lab- 
oratories, Inc., was its response on February 5, 1941, advising that it had 
done business with only one of the four concerns named, J. J. Sbisa, and 
was surprised to learn that he was an offender. The letter continued: 


Fortunately, our Mr. MacClennan is on his way to New Orleans at the present time 
and will be there the latter part of this month. I am sending him your letter and asking 
him to talk with Mr. Sbisa and try to straighten the matter out. If Mr. Sbisa will not 
fall in line and work with the other merchants down there, we will certainly discontinue 
selling him as we want to give the legitimate Tea and Coffee Route Merchants proper 
protection and cooperation. 

I am very grateful to you for calling this situation to my attention, and if you ever 
hear of any other cases around the country please let me know at once (Comm. Ex. 50). 


This was followed by a letter of February 18, 1941, from Mr. MacClen- 
nan to the president of Commercial Laboratories, Inc., reading in part: 


* * 


* Have checked up on this Sbisa—what he does is buys mdse. then talks to 
men working for other companys, points out to them where they can make the long 
profit if they go in for themselves and buy their coffee from him (That’s where he cleans 
up). He sells our stuff at cost or less to start them off. 

If we sell him we cannot sell Watkins Martinson Kepler & McBeuth. 

West Bend has cut him out. I think we should too. Loose his orders or something 
(Comm. Ex. 51). 


Commercial Laboratories, Inc., then wrote J. J. Sbisa Coffee Company 
on March 6, 1941, stating: 


It has been brought to our attention that you have been using unfair trade practices in 


the handling of our merchandise and under the circumstances, we will be unable to ship 
you anything more. 
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We understand that you have been underselling other Route Merchants who are 
handling our products as well as using other unethical methods. We have a reputation 
for fair dealing with all Route Merchants and we can not tolerate such practices 
(Comm. Ex. 65). 


Evidently Sbisa replied to the above letter, because Commercial Labo- 
ratories on March 17, 1941, wrote him: 


I have your letter of March 11th and do not want to get into any controversy over 
the matter in question. 

It is my suggestion that you join your local Association. Just who is at the head of 
it, I do not know. 

I feel sure that if you worked in cooperation with the other Tea men with whom you 
are in competition, that there would be no further trouble (Comm. Ex. 66). 


And on July 9, 1941, Commercial Laboratories, Inc., wrote J. J. Sbisa 
Coffee Company: ; 


Your letter of June 19th was duly received but has been unanswered because the 
writer has been out of town and it has been awaiting his attention. . 
Regret to advise that we cannot fill your order at this time (Comm: Ex. 72). 


(c) In the case of Mother Hubbard Products Company (G. A. Goodrich 
Company) the association’s letter of February 3, 1941, set out in subpara- 
graph (a) above was followed by a reply dated February 4, 1941, reading: 


Glad to receive your letter of February 3rd. Enclosed is a copy of a letter I have 
written to the Sbisa Coffee Company. We don’t sell the other three companies men- 
tioned in your letter. : 

Any further suggestions you have will be greatly appreciated, for I surely expect’ to 
cooperate in every way possible. * * * (Comm. Ex. 54). 


On the same date the G. A. Goodrich Company wrote the J. J. Sbisa 
Coffee Company referring to their previous business relations and its 
relations with home service merchants generally, saying: 


These companies are spread over the entire United States, and it has become a cus- 
tom that they get practically the same prices for these various products. In turn, it has 
become a part of our protection to keep these prices all in line as nearly as possible. 


This letter explained that in cases where cooperation was withheld the 
purchaser would have to furnish his own labels or cartons to avoid direct 
competition, set out the products Sbisa was buying and the suggested re- 
tail prices for them, and stated: : 


Now, I am giving this to you as a matter of record, and hope that you will be able 
to send us your reply in a favorable way, for we have enjoyed doing business with you 
and hope that we can continue under conditions outlined above (Comm. Ex. 67-A, B). 


G. A. Goodrich Company also sent a copy of the above letter to Try-Me 
Coffee Mills, advising that concern that it did not sell to Dittmann, Lib- 
erty, or Binder. On February 7, 1941, Sbisa replied to G. A. Goodrich - 
Company, setting out the list of its products handled and the prices ob- 
tained therefor, observing that all his prices except on one product were in 


line, and continued: 
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We also serve a few small operators for resale, with the understanding that the above 
prices may be maintained. 

I don’t know who made this unjust complaint, but can assure you that we are for 
maintained prices. 

I am willing to abide by any retail list you submit; provided every other operator in 
New Orleans does the same (Resp. Ex. 10). 


(d) In the case of West Bend Aluminum Company the letter of the asso- 
ciation set out in subparagraph (a) above was followed by a reply to Mr. 
Corbett dated February 4, 1941, reading: 


I have your letter of February 3 regarding the activities on the part of some of the 
New Orleans.coffee accounts in the maintenance of the resale prices on our products. 
I have checked our fi es, and find that the quantity of merchandise that they have pur- 
chased from us is indeed very small, and certainly will not justify our permitting them 
to continue cutting pric s. 

Iam writing our New Orleans representative and am asking him to take the necessary 
steps at once to straighten out this situation. Thanks for calling it to our attention 
(Comm. Ex. 3). 


On the same day West Bend Aluminum Company wrote its New Or- 
leans representative, advising of the receipt of the letter from the National 
Retail Tea & Coffee Merchants Association regarding the cutting of prices 
by purchasers named in the letter, and stated: 


T suggest you call on them, make sure that they know what our retail prices are, and 
tell them that these prices must be retained or else we can make no further shipment to 
them (Comm. Ex. 4). 


To which West Bend’s New Orleans representative replied on February 
26, 1941, as follows: 


Henry Kepler, local chairman of the National Retail Tea and Coffee Men’s Assn. tells 
me that the above company is purchasing misc. articles sold by association members 
and they are reselling these articles to small coffee men who cut prices and are disturbing 
the local market. The members of the NRTCMA have requested the cooperation of 
manufacturers from whom they buy, asking that Sbisa not be sold and all manufactur- 
ers have consented to this cooperation. 

I pledged our support and should orders be received from Sbisa, I suggest that we 
withhold shipment so as not to antagonize the members of the NRTCMA (Comm. 
Ex. 5). 


This letter bears a notation “take off mailing list”? approved by the 
manager of the jobbing division of West Bend Aluminum Company. The 
record shows that at about this time West Bend began to decline orders 
generally because aluminum was not available for the manufacture of 
kitchen utensils. 

(e) In the case of The Procter & Gamble Distributing Company the 
association letter set out in subparagraph (a) above was followed on Feb- 
ruary 4, 1941, by a reply from Procter & Gamble stating: 


Mr. Bouché has referred your letter of the 3rd to me for attention. 
I expect to be in Chicago later this month and will talk this matter over with you. 
I am sure we can straighten out things in the right way (Comm. Ex. 28). 


On May 30, 1941, J. J. Sbisa Coffee Company sent an order for mer- 
chandise to The Procter & Gamble Distributing Company. On June 6, 
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1941, Sbisa received a form letter from The Procter & Gamble Distributing 
Company advising of a vacation close-down of factories and suggesting the 
purchase of enough stock to carry through the shut-down period. To this 
Sbisa responded under date of June 9, 1941, with an order for merchandise 
and called attention to his previous order which had not been acknowl- 
edged or shipped. On June 19, 1941, Sbisa inquired by registered mail 
when shipment of his pending orders might be anticipated, and under date 
ag June 26, 1941, The Procter & Gamble Distributing Company advised 
isa: 


We acknowledge your registered letter of June 19th addressed to our representative 
Mr. R. P. Hoen, who has referred the matter to us for handling. 

You did not receive any acknowledgement of your letter of June 9 because we are not: 
in a position to make shipment to you. The letter we sent you under date of June 6 to 
which you referred was a mimeographed notice sent to all accounts sold at one time or 
another to let them know that our factories would not be in production from July 3 
through July 18 due to employee vacations. 

We found your name was still included in our list of accounts but have since removed 
your name from our mailing list so that there will be no misunderstanding in the future 
(Comm. Ex. 64). 


Par. 6. It is contended that the association activities described related 
to brands said to be owned by the association, “‘Our Brand” and “‘Home 
Service Brand,’ but the record shows that no such distinction was made 
and that manufactuters’, distributors’, or any other brands were compre- 
hended. It is also apparent from the record, and the Commission finds, 
that the association and its members sought by: cooperative action among 
themselves to exercise control over prices at which ‘‘home service mer- 
chants” resold merchandise to the public and used their collective weight 
and influence to secure the cooperation of the sources of supply patronized 
by them in preventing “price cutters’’ or other competitors they consid- 
ered objectionable from securing supplies of merchandise from manu- 
facturers and distributors catering to the special needs of ‘‘home service 
merchants.”’ The cooperation, understandings, and agreements among 
respondents herein and the acts and things done pursuant thereto, as here- 
tofore set out, have had, and have, the capacity, tendency, and effect of 
hindering, lessening, and restraining competition among and between home 
service merchants, and of hindering and preventing home service mer- 
chants who are not members of respondent association from obtaining sup- 
plies of merchandise needed in their business, and otherwise restraining and 
lessening competition in the sale and distribution of tea, coffee, toilet 
preparations, household specialties, and other items of merchandise com- 
monly handled by home service merchants, thus depriving the purchasing 
public of the benefits which normally flow from free competition among 
home service merchants. 

CONCLUSION 


The aforesaid acts and practices of the respondents are all to the preju- 
dice of the public, have a dangerous tendency to hinder, and have actually 
hindered and prevented, competition among and between respondents and 
competitors and prospective competitors of respondents in the sale of tea, 
coffee, toilet preparations, household specialties, and other articles of mer- 
chandise, have unreasonably restrained such commerce, and constitute un- 
fair methods of competition in commerce within the meaning of section 5 
of the Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of certain respondents, 
testimony and other evidence taken before an examiner of the Commission 
theretofore duly designated by it, report of the trial examiner and excep- 
tions thereto, briefs in support of and in opposition to the complaint, and 
the oral arguments of counsel, and the Commission having made its find- 
ings as to the facts and its conclusion that respondents have violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That respondent, National Retail Tea & Coffee Merchants 
Association, Inc., a corporation, its officers, directors, and members; re- 
spondent, Oliver J. Corbett, an individual; and respondent, Henry C. 
Kepler, an individual, trading as Try-Me Coffee Mills, or under any other 
name; their respective agents, representatives, and employees, in connec- 
tion with the movement of commodities in commerce, as “‘commerce’’ is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from entering into, continuing, cooperating in, or carrying out any 
planned common course of action, understanding, agreement, combina- 
tion, or conspiracy between and among any two or more of said respond- 
ents, or between any one or more of said respondents and others not 
parties hereto, to do or perform any of the following things: 

1. Induce, persuade, or coerce any manufacturer or distributor of mer- 
chandise to discontinue selling or refuse to sell his products to any compet- 
itor of respondents, or of any of them. 

2. Carry on between themselves or with others communications having 
the purpose, tendency, or effect of inducing, persuading, or coercing manu- 
facturers or distributors of merchandise to discontinue selling or refuse to 
sel] such merchandise to any competitor of respondents, or of any of them. 

3. Use any scheme or device whatsoever to hinder, obstruct, or prevent 
any competitor of respondents, or of any of them, from freely purchasing 
and obtaining the commodities usuaily handled by such competitor in the 
course of its business; or to prevent any individual, partnership, or corpora- 
tion from entering into or continuing or becoming associated with a busi- 
ness in competition with respondents, or any of them. 

It ts further ordered, That nothing herein contained shall be construed 
to prevent the lawful use by respondents of any trade marks or brands ac- 
tually owned by them. 

It is further ordered, That the case growing out of the complaint herein 
be, and the same hereby is, closed as to Trico Coffee Company, Inc., in its 
individual capacity, Commercial Laboratories, Inc., Mother Hubbard 
Products Company, Inc., The Procter & Gamble Distributing Company, 
and West Bend Aluminum Company without prejudice to the right of the 
Commission to reopen the matter and resume trial thereof should the pub- 
lic interest require such action. ; 

Ii vs further ordered, That the respondents shall, within 60 days after the 
service upon them of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which they have com- 
plied with this order. , 
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In THE MATTER oF 


JOSEPH O. MAGGIONI, JOSEPH §. CAFIERO AND MAD- 
ELINE CAFIERO, DOING BUSINESS AS L. P. MAGGIONI 
& COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS 
AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5129. Complaint, Feb. 5, 1944—Decision, Mar. 20, 1945 


Where three partners engaged in packing and canning fish, oysters, shrimp and clams, 
and in the marketing, sale and distribution of said sea food products under their 
own brands and also under private or buyers’ brands; selling (1) through a large 
number of legitimate intermediaries who acted as their agents and were paid com- 
missions or brokerage fees; and (2) direct to a few buyers who were paid, directly 
or indirectly, commissions or brokerage fees on their own purchases of such sea 
food products— 

Paid or granted, directly or indirectly, commissions, brokerage or other compensation 
in lieu thereof, to buyers of a substantial portion of their said sea food products in 
other States: 

Held, That such paying and granting, directly or indirectly, of commissions, brokerage 
or other compensation in lieu thereof, to buyers of said sea food products on their 
own purchases, and the acts and practices of said partners in promoting sales of 
sea food products by such payments to buyers, were in violation of subsection (c) of 
section 2 of the Clayton Act as amended. 


Mr. Edward 8. Ragsdale for the Commission. 
Abrahams, Bouhan, Atkinson & Lawrence, of Savannah, Ga., for re- 


spondents. 


4 


COMPLAINT 


The Federal Trade Commission having reason to believe that the par- 
ties respondent named in the caption hereof and hereinaf ter more particu- 
larly designated and described, since June 19, 1936, have violated and are 
now violating the provisions of subsection (¢) of section 2 of the Clayton 
Act (U.S.C. Title 15, Sec. 13) as amended by the Robinson-Patman Act, 
approved June 19, 1936, hereby issues its complaint, stating its charges 
with respect thereto as follows: a 

PaRAGRAPH 1. Respondents, Joseph O. Maggioni, Joseph 8. Cafiero and 
Madeline Cafiero, are partners, doing business as L. P. Maggioni & Com- 
pany, having their principal office and place of business located at 401 
West Bay Street, Savannah, Ga. th Aa 

Par. 2. The respondents are now engaged, and for many years prior 
hereto have engaged, in the business of packing and canning fish, oysters, 
shrimp and clams (all of which are hereinafter called “Sea Food Products’) 
and in the marketing, sale and distribution of such sea food products in its 
own name and for its own account for resale. 

The respondents sell and distribute their sea food products through two 
separate and distinct methods: (1) through a large number of legitimate 
intermediaries who act as their agents in negotiating the sale of sea food 
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products and for which services such intermediaries customarily are paid 
directly, or indirectly, commissions or brokerage fees; (2) through the sale 
of its sea food products direct to a few buyers who are paid, directly or in- 
directly, commissions or brokerage fees on their own purchases of such sea 
food products from the respondents. 

The respondents to distinguish their sea food products from the sea 
food products sold by competitors, to facilitate sales utilize registered and 
unregistered trade-marks and brands for the various sea food products it 
sells. These brands are generally known as packers’ or sellers’ brands. 
Representative of the respondents’ brands are: / 

Mermaid, Sea Zone, Daufuski, Warsaw, Coosaw, Sambo, Port Royal, 
Fox Inn, Crown, Off Shore, Jeky] Island, Magico, Maggioni, Magestic, 
English Ace. 

Respondent also sells its sea food products under the labels or brands of 
its buyers, which brands or labels are generally known to the trade as 
private or buyers brands. Some of such buyers who incorrectly designate 
themselves as brokers also utilize registered and unregistered labels and 
brands, which labels and brands are utilized by the respective buyers in 
selling such buyers merchandise. Representative of respondents’ buyers 
who purchase respondents’ sea food products under their own buyers’ 
brands or Jabels as weJl as under the sellers brands or labels is Wm. H. 
Stanley, Inc., of New York City, N. Y. This buyer purchases in its own 
name, and for its own account, large quantities of respondents’ sea food 
products under its own registered private brand ‘‘Seaspray.’’ Representa- 
tive of respondent’s buyers who purchase in their own name and for their 
own account respondents’ sea food products exclusively under the sellers 
brands or labels are Haas-Guthman Co., Savannah, Ga. and Britt-Mc- 
Kinney Co., Inc., Greenville, S. C. 

Par. 3. The respondents, in the course and conduct of their said busi- 
ness, since June 19, 1936, have sold and distributed a substantial portion of 
their sea food products directly to buyers located in States other than the 
State.in which the respondents are established, and as a result of said sales 
and the respondents’ instructions such sea food products are shipped and 
transported across State lines to such buyers who are located-in various 
States of the United States. 

Par. 4. The respondents since June 19, 1936, in connection with the 
interstate sale and distribution of sea food products in their own name and 
for their own account for resale, have sold such sea food products to buyers 
located in the various States of the United States other than the State 
where respondents are established and have been and are now paying or 
granting or have paid or granted, directly or indirectly, commissions 
brokerage or other compensation or allowance or discounts in lieu thereof 
to buyers of said sea food products. 

Par. 5. The paying and granting by respondents, Joseph O. Maggioni 
Joseph 8. Cafiero and Madeline Cafiero, partners, doing business as L. P. 
Maggioni & Company, directly or indirectly, of commissions, brokerage or 
other compensation and allowances or discounts in lieu thereof to the buy- 
ers of said sea food products, on their own purchases, and the acts and 
practices of the respondents in promoting sales of sea food products by 
paying to buyers, directly or indirectly, commissions, brokerage or other 
compensation and allowances or discounts in lieu thereof, as set forth 
above, are in violation of subsection (c) of section 2 of the Clayton Act, as 
amended. : 


| 
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Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress entitled, “An Act to 
supplement existing laws against unlawful restraints and monopolies, and 
for other purposes,” approved October 15, 1914 (the Clayton Act), as 
amended by the Robinson-Patman Act, approved June 19, 1936 (U.S.C. 
Title 15, Sec. 13), the Federal Trade Commission on February 5, 1944, 
issued and served its complaint in this proceeding upon the parties re- 
spondent named in the caption hereof, charging said respondents with 
violating the provisions of subsection (c) of section 2 of said act as 
amended. 

After the issuance of said complaint the respondents in due course filed 
answer to said complaint and denied that their acts and practices were in 
violation of subsection (c) of section 2 of the Clayton Act as amended. 

Thereafter the respondents requested and received permission from the 
Commission to withdraw their original answer and to file in lieu thereof an 
answer dated September 29, 1944, which substitute answer admitted all 
material allegations of fact set forth in said complaint and waived all inter- 
vening procedure and further hearings as to said facts. 

Thereafter, this proceeding regularly came on for final hearing before 
the Commission on the said complaint and substitute answer; and the 
Commission, having duly considered the same and being now fully advised 
in the premises makes this its findings as to the facts and its conclusion 
drawn therefrom. 

FINDINGS AS TO THE FACTS 


ParRAGRAPH 1. Respondents, Joseph O. Maggioni, Joseph 8. Cafiero, 
and Madeline Cafiero, are partners, doing business as L. P. Maggioni & 
Company and having their principal office and place of business located 
at 401 West Bay Street, Savannah, Ga. 

Par. 2. The respondents are now engaged, and for many years prior 
hereto have engaged, in the business of packing and canning fish, oysters, 
shrimp, and clams (all of which are hereinafter called “‘sea food products’’) 
and in the marketing, sale, and distribution of such sea food products in 
their own name and for their own account for resale. 

The respondents sell and distribute their sea food products through two 
separate and distinct methods: (1) through a large number of legitimate 
intermediaries who act as their agents in negotiating the*sale of sea food 
products and for which services such intermediaries customarily are paid, 
directly or indirectly, commissions or brokerage fees; and (2) through the 
sale of their sea food products direct to a few buyers who are paid, di- 
rectly or indirectly, commissions or brokerage fees on their own purchases 
of such sea food products from the respondents. _—_- 

The respondents, to distinguish their sea food products from the sea 
food products sold by competitors and to facilitate sales, utilize registered 
and unregistered trade-marks and brands for the various sea food products 
sold by them. These brands are generally known as packers’ or sellers’ 
brands. Representative of the respondents’ brands are: 

Mermaid, Sea Zone, Daufuski, Warsaw, Coosaw, Sambo, Port Royal, 
Fox Inn, Crown, Off Shore, Jekyl Island, Magico, Maggioni, Magestic, 

lish Ace. 
a eae edts also sell their sea food products under the labels or brands 
of their buyers, which brands or labels are generally known to the trade as 
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private or buyers’ brands. Some of such buyers who incorrectly designate 
themselves as brokers also utilize registered and unregistered labels and 
brands, which labels and brands are utilized by the respective buyers in 
selling such buyers’ merchandise. Representative of respondents’ buyers’ 
who purchased respondents’ sea food products under their own buyers’ 
brands or labels, as well as under the sellers’ brands or labels, was Wm. H. 
Stanley, Inc., of New York City, N. Y. This buyer purchased in its own 
name, and for its own account, large quantities of respondents’ sea food 
products under its own registered private brand ‘‘Seaspray.’’ Represen- 
tative of respondents’ buyers who purchased in their own name, and for 
their own account, respondents’ sea food products exclusively under the 
sellers’ brands or labels were Haas-Guthman Co., Savannah, Ga., and 
Britt-McKinney Co., Inc., Greenville, S.C. 

Par. 3. The respondents, in the course and conduct of their said busi- 
ness, since June 19, 1936, have sold and distributed a substantial portion 
of their sea food products directly to buyers located in States other than 
the State in which the respondents are established, and as a result of said 
sales and the respondents’ instructions such sea food products are shipped 
and transported across State lines to such buyers who are located in vari- 
ous States of the United States. 

Par. 4. The respondents, since June 19, 1936, in connection with the 
interstate sale and distribution of sea food products in their own name and 
for their own account for resale, have sold such sea food products to buyers 
located in the various States of the United States other than the State 
where respondents are established and have been and are now paying or 
granting, or have paid or granted, directly or indirectly, commissions, 
brokerage, or other compensation, or allowance or discount in lieu thereof, 
to buyers of said sea food products. 


_ CONCLUSION 


The paying and granting by respondents, Joseph C. Maggioni, Jo- 
seph S. Cafiero, and Madeline Cafiero, partners doing business as L. P. 
Maggioni & Company, directly or indirectly, of commissions, brokerage 
or other compensation, and allowances or discounts in lieu thereof, to the 
buyers of said sea food products, on their own purchases, and the acts and 
practices of the respondents in promoting sales of sea food products by 
paying to buyers, directly or indirectly, commissions, brokerage, or other 
compensation, and allowances or discounts in lieu thereof, as set forth 
above, are in violation of subsection (c) of section 2 of the Clayton Act as 


‘- amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the answer of respondents 
which answer admits, with certain exceptions, the material allegations of 
fact set forth in said complaint and waives all intervening procedure and 
further hearing as to said facts; and the Commission having made its find- 
ings as to the facts and its conclusion that said respondents have violated 
the provisions of subsection (c) of section 2 of the Act of Congress entitled 
“An act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 (the Clay- 
ton Act), as amended by an act of Congress approved June 19, 1936 (the 
Robinson-Patman Act) (U.S. C. Title 15, Sec. 18). 
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It ts ordered, That the respondents, Joseph O. Maggioni, Joseph S. 
Cafiero, and Madeline Cafiero, doing business as L. P. Maggioni & Com- 
pany or under any other name, and their agents, employees, and represen- 
tatives, directly or through any corporate or other device, in connection 
with the sale and distribution of sea food products or any other commodity 
in commerce as ‘‘commerce”’ is defined in the aforesaid Clayton Act, do 
forthwith cease and desist from: 

Paying or granting, directly or indirectly, to any buyer, anything of 
value as a commission, brokerage, or other compensation, or any allowance 
- or discount in lieu thereof, upon purchases made for such buyer’s own 
account. 

It is further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which they have com- 
plied with this order. 
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In THE MatTTEerR OF 


OSTREX COMPANY, INC. AND DAVID STEUERMAN AND 
LILLIAN STEUERMAN TRADING AS STEUERMAN AD- 
VERTISING AGENCY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4894. Complaint, Jan. 25, 1943—Decision, Mar. 21, 1945 


Where two individuals who were the advertising agents of a corporation prior to its 
dissolution, and assisted in the preparation and dissemination of advertising ma- 
terial used by it in behalf of its medical preparation Ostrex, and one of whom 
owned and carried on the business after said dissolution and the death of the 
owner, her father; through advertisements in newspapers and periodicals and by 
other means, directly and by implication— 5 

Represented that such conditions as an exhausted, worn-out_rundown feeling and 
body weakness might not be attributable to age but might be due to body defi- 
ciencies of iron, Vitamin B,, calcium and phosphorus; that said preparation con- 
tained a sufficient quantity of each of said ingredients to supply such deficiencies, 
and that use thereof would remedy the aforesaid conditions when they were due to 
such deficiencies; and that it contained tonics and stimulants which corrected sub- 
normal conditions in persons over 40 when caused by said deficiencies; 

The facts being it had no therapeutic value in the treatment of an exhausted, worn-out, 
and rundown feeling or body weakness, except insofar as such conditions—in many 
cases associated with old age, or result of disease, with no relationship to body defi- 
ciencies of iron or of calcium, phosphorus, and Vitamin B,; — were due to a body 
deficiency of iron; while said preparation did provide an adequate amount of iron in 
cases where there was actual deficiency thereof, it did not provide a therapeutic 
amount of the other substances, such as should be administered in cases of actual 
deficiencies thereof (though supplying the minimum daily nutritional requirement 
of Vitamin B,, and amounts of calcium and of phosphorus which might be of assist- 
ance in preventing deficiencies in said minerals); and, while an iron tonic, it con- 
tained no ingredients generally designated as tonics and stimulants; 

With tendency and capacity of misleading and deceiving a substantial portion of the 
purchasing public into the erroneous belief that such statements and representa- 
tions were true and of thereby inducing its purchase: 

Held, That said acts and practices, under the circumstances set forth, were all to the 
prejudice of the public and constituted unfair and deceptive acts and practices in 
commerce. 


Mr. Jesse D. Kash for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission having reason to believe that Ostrex Company, Inc., a corpora- 
tion, and David Steuerman, and Lillian Steuerman, individuals, trading as 
Steuerman Advertising Agency, hereinafter referred to as respondents 
have violated the provisions of the said act, and it appearing to the Com- 
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mission that a proceeding by it in respect thereof would be in the public 
oe hereby issues its complaint stating its charges in that respect as 
ollows: 

ParacrapH 1. Respondent, Ostrex Company, Inc., is a corporation, 
organized and existing under and by virtue of the laws of the State of Cali- 
fornia with its principal office and place of business located at 801 Second 
Avenue, New York, N. Y. This respondent is, and for more than one year 
last past has been, engaged in selling and distributing a medical prepara- 
tion designated Ostrex. In the course and conduct of its business respond- 
ent, Ostrex Company, Inc., causes and ‘has caused said medical prepara- 
tion, when sold, to be shipped or transported from its source of supply 
located in Cleveland in the State of Ohio to purchasers thereof located in 
various other States of the United States. Respondent maintains and at 
all times herein mentioned has maintained a course of trade in its said 
medical preparation in commerce between and among the various States 
of the United States. 

Par. 2. Respondents, David Steuerman and Lillian Steuerman, are 
individuals, trading and doing business as Steuerman Advertising Agency 
with their office and principal place of business located at 205 East 42nd 
Street, New York, N. Y. These respondents operate an advertising 
agency and as such are engaged in formulating, editing, selling and dis- 
tributing advertising matter. These respondents are the advertising 
representatives or agents of respondent, Ostrex Company, Inc., and pre- 
pare and assist in preparation of advertising material used by respondent, 
Ostrex Company, Inc., and disseminate and aid in dissemination of such 
advertising material, including the advertising material hereinafter set 
forth, in connection with the sale and distribution of the medical prepara- 
tion hereinabove designated. Respondents act in conjunction and in co- 
operation with each other in the performance of the acts and practices 
hereinafter alleged. inte 

Par. 3. In furtherance of the sale and distribution of the medical 
preparation sold and distributed by respondent, Ostrex Company, Inc., a 
corporation, the respondents have disseminated, and are now disseminat- 
ing and have caused and are now causing the dissemination of, false adver- 
tisements concerning said medical preparation by means of and through 
the United States mails and by various other means in commerce as ‘‘com- 
merce”’ is defined in the Federal Trade Commission Act, and respondents 
have also disseminated and are now disseminating, and have caused and 
are now causing the dissemination of, false advertisements concerning said 
product by various means for the purpose of inducing and which are likely 
to induce, directly or indirectly, the purchase of said product in commerce, 
as “‘commerce” is defined in the Federal Trade Commission Act. Among 
and typical of the false, misleading and deceptive statements and repre- 
sentations contained in said advertisements disseminated and caused to be 
disseminated, as hereinabove set forth, by and through the United States 
mails, by advertisements inserted in newspapers and periodicals, and by 
circulars, leaflets, pamphlets and other advertising literature, are the 


following: 
WAS OLD AT 56 
Amazed! Feels Years Younger 


“Tm 56. Lacked vim and pep. Ostrex tablets gave me pep that makes me feel years 
younger.” B. O. Garner, New Washington, Ohio. OSTREX contains tonics, stimu- 
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lants often needed after 40—by bodies lacking iron, calcium, phosphorus, iodine, Vita- 
min Bi. ; 

For men and women. A 73-year old doctor writes, “It did so much for patients I took 
it myself. Results fine.” Introductory size only 35¢. Start feeling peppier and younger 
this very day. OSTREX—for that “‘after 40” let down. 


Men, Women! Old at 
40, 50, 60! Get Pep 
Feel Years Younger, Full of Vim 


e 


Don’t blame exhausted, worn out, run down 
feeling on your age. ‘Thousands amazed at 
what a little pepping up with Ostrex will 
do. Contains general tonics often needed 
alterAOn ae) fen . 


OLD? GET NEW VIM 
With Iron, Calcium, Vitamin B; 


Men, Women, of 40, 50,60, don’t be old, weak, 
worn out, exhausted, Take Ostrex * * *. 


Par. 4. Through the use of the statements and representations herein- 
above set forth, and others of similar import but not set out herein, all of 
which purport to be descriptive of the therapeutic properties of said medi- 
cal preparation, respondents represent, directly and by implication, that 
said preparation is a competent and effective treatment and remedy for an 
exhausted, worn out, run down feeling and bodily weakness; that said 
symptoms or conditions are not attributable to old age but are caused by 
body deficiencies of iron, calcium, phosphorus, iodine and Vitamin Bj; that 
said preparation contains a sufficient quantity of each of said ingredients to 
supply such deficiencies; that it contains general tonics, and stimulants 
which correct sub-normal conditions in persons over forty years of age and 
causes them to feel younger and full of pep and vitality. 

Par. 5. The foregoing statements and representations are false, mislead- 
ing and deceptive. In truth and in fact, said preparation is not effective 
treatment or remedy for and will have no therapeutic effect and valuein the 
treatment of an exhausted, worn out and run down feeling nor will it pro- 
vide effective relief for bodily weakness. Said conditions are ordinarily 
associated with old age or result from disease and in a great majority of 
cases they have no relationship to body deficiencies of iron, calcium, phos- 
phorus, iodine and Vitamin B;. Respondent’s preparation does not pro- 
vide a therapeutically adequate amount of iron, calcium, phosphorus 
iodine and Vitamin B, such as should be administered in cases of actual 
deficiency of such substances in the body. Said preparation does not con- 
tain general tonics and stimulants of such a nature and in such amounts as 
to correct sub-normal conditions in persons over forty years of age and 
ce not and can not cause them to feel younger and full of pep and 
vitality. 

Par. 6. The use by the respondents of the foregoing false, misleading 
and deceptive statements and representations has had, and now has, the 
tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such state- 
ments and representations are true and to induce a substantial portion of 
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the purchasing public, because of such erroneous and mistaken belief, to 
purchase said medical preparation. 

Par. 7. The aforesaid acts and practices of respondents, as herein al- 
leged, are all to the prejudice and injury of the public and constitute un- 
fair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission, on January 25, 1943, issued and thereafter 
served its complaint’in this proceeding upon the respondents, Ostrex Com- 
pany, Inc., a corporation, and David Steuerman and Lillian Steuerman, 
individuals, trading as Steuerman Advertising Agency, charging them with 
the use of unfair and deceptive acts and practices in commerce in violation 
of the provisions of said Act. 

On March 5, 1943, the respondents filed their answer.in this proceeding. 
Thereafter, a stipulation was entered into whereby it was stipulated and 
agreed that a statement of facts signed and executed by the respondents, 
David Steuerman and Lillian Steuerman, and Richard P. Whiteley, As- 
sistant Chief Counsel for the Federal Trade Commission, subject to the 
approval of the Federal Trade Commission, may be taken as the facts in 
this proceeding and in lieu of testimony in support of the charges stated 
in the complaint and in opposition thereto, and that said Commission may 
proceed upon said statement of facts, making its report stating these find- 
ings as to the facts and its conclusion based thereon, and enter this order 
disposing of the proceeding without presentation of argument or the filing 
of briefs, and the respondents expressly waived the filing of the report upon 
the evidence by the trial examiner. Thereafter, this proceeding came on 
for final hearing before the Commission on said complaint, answer and 
stipulation, said stipulation having been approved, accepted, and filed and 
the Commission having duly considered the same and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of the 
public and makes its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


ParaGcrapu 1. The corporate respondent, Ostrex Company, Inc., was 
legally dissolved by operation of law on January 2, 1943, but upon the dis- 
solution of said corporation, Joseph Breyer, former president of said .cor- 
porate respondent, carried on the business under the trade name of Ostrex 
Company. Upon the death of said Joseph Breyer on April 23, 1943, his 
daughter, the respondent Lillian Steuerman, became the beneficiary under 
his will and acquired all assets and property of said Ostrex Company, and 
since April 24, 1943, has been trading under the trade name of Ostrex Com- 
pany. The place of business of said respondents is located at 801 Second 
Avenue, New York, N. Y. ety 

Par. 2. The respondent, Ostrex Company, Inc., during its existence, 
was engaged in selling and distributing a medical preparation designated 
Ostrex. In the course and conduct of its business said respondent caused 
said medical preparation, when sold, to be shipped or transported from its 
source of supply located at 2654 Lisbon Road, Cleveland, Ohio, to pur- 
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chasers thereof Jocated in various other States of the United States and in 
the District of Columbia. This respondent maintained a course of trade 
in said medical preparation in commerce between and among the various 
States of the United States and the District of Columbia. 

Par. 3. Respondents, David Steuerman and Lillian Steuerman, are 
individuals, trading and doing business as Steuerman Advertising Agency 
with their office and principal place of business at 205 Hast 42nd Street, 
New York, N. Y. These respondents operate an advertising agency and 
as such are engaged in formulating, editing, selling and distributing adver- 
tising matter. These respondents were the advertising representatives or 
agents of respondent, Ostrex Company, Inc., and prepared and assisted in 
the preparation of advertising material used by respondent and aided in 
dissemination of such advertising material hereinafter set forth, in con- 
nection with the sale and distribution of the medical preparation herein- 
above designated. 

Par. 4. In furtherance of the sale and distribution of said medical prep- 
aration the respondents, David Steuerman and Lillian Steuerman, have 
disseminated and have caused the dissemination of advertisements con- 
cerning the said medical preparation by insertions in newspapers, period- 
icals and by various other means in commerce, as commerce is defined in 
the Federal Trade Commission Act, and respondents also disseminated 
and have caused the dissemination of advertisements concerning said 
product by various means for the purpose of inducing and which are likely 
to induce, the purchase of said product in commerce, as commerce is de- 
fined in the Federal Trade Commission Act. Among and typical of the 
statements and representations contained in said advertisements dissemi- 
nated and caused to be disseminated, as hereinabove set forth, by adver- 
tisements inserted in newspapers and periodicals and by other advertising 
media, are the following: 


WAS OLD AT 56 
Amazed! Feels Years Younger 
“T’m 56. Lacked vim and pep. Ostrex tablets gave me pep that makes me feel years 
younger.” B.O. Garner, New Washington, Ohio. OSTREX contains tonics, stimu- 
lants often needed after 40—by bodies lacking iron, calcium, phosphorus, iodine, Vita- 
min B;. For men and women. A 73-year old doctor writes, “It did so much for pa- 
tients I took it myself. Results fine.” Introductory size only 35¢. Start feeling pep- 
pier and younger this very day. OSTREX—for that ‘‘after 40” let down. 


Men, Women! Old at 
40, 50, 60! Get pep 
Feel Years Younger, Full of Vim 
Don’t blame exhausted, worn out, run down feeling on your age. Thousands amazed 


at what a little pepping up with Ostrex will do. Contains general tonics often needed 
after 40—by bodies lacking iron, vitamin Bi, calcium, Phosphorus. 


OLD? GET NEW VIM 
With Iron, Calcium Vitamin B; 


Men, Women, of 40, 50 and 60, don’t be old, weak, worn out, exhausted. Take Ostrex. 


Contains tonics, stimulants, often needed after 40 by bodies lacking iron, calcium 
Vitamin Bj}. 


OSTREX CO., INC. ET AL. 251 


246 Conclusion 


Par. 5. Through the use of the statements and representations herein- 
above set forth and others of similar import but not set out herein, re- 
spondents, David Steuerman and Lillian Steuerman, individuals, trading 
as Steuerman Advertising Agency, represented, directly and by implica- 
tion, that conditions such as an exhausted, worn-out, rundown feeling and 
body weakness may not be attributable to age but may be due to body 
deficiencies of iron, Vitamin By, calcium and phosphorus; that said prepara- 
tion contains a sufficient quantity of each of said ingredients to supply 
deficiencies in the body and the use of said preparation will remedy the 
aforesaid conditions when they are due to these deficiencies; that said 
preparation contains tonics and stimulants which correct subnormal con- 
ditions in persons over 40 years of age when caused by deficiencies of iron; 
calcium, phosphorus and Vitamin By. 

Par. 6. The foregoing statements and representations are false, mis- 
leading, and deceptive and constitute false advertisements. In truth and 
in fact, respondents’ preparation is not an effective treatment or a remedy 
for and would have no therapeutic effect and value in the treatment of an 
exhausted, worn-out, and rundown feeling nor will it provide effective re- 
lief for body weakness, except insofar as such conditions are due solely to 
a body deficiency of iron; that an exhausted, worn-out, rundown feeling is 
not always attributable to a body deficiency of iron but in many cases such 
conditions are associated with old age or result from’ disease which has no 
relationship to body deficiencies of iron or of calcium, phosphorus, and 
Vitamin B,; that respondents’ preparation does provide an adequate 
amount of iron in such cases where there is actual deficiency of iron in the 
body; that respondents’ preparation does not provide a therapeutic 
amount of Vitamin Bj, calcium and phosphorus, such as should be admin- 
istered in cases of actual deficiencies of such substances in the body, but 
that respondents’ preparation does supply the minimum daily nutritional 
requirement of Vitamin B;, and amounts of calcium and of phosphorus 
which may be of assistance in preventing body deficiencies in these min- 
erals. 

Respondents’ preparation supplies the following active ingredients in 
the following quantities, in the daily dose of 8 tablets: 


Iron Sulphate, Exsiccated 12 grains 
Vitamin B (Thiamin Chloride) 333 U.S.P. Units 
Tricalcium Phosphate 24 grains 


Respondents’ preparation does not contain any ingredients usually des- 
ignated as general tonics or stimulants, but is an iron tonic. 

Par. 7. The use by the respondents of the foregoing false, misleading, 
and deceptive statements and advertisements has had the tendency and 
capacity to mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such statements and 
representations are true and to induce a substantial portion of the pur- 
chasing public, because of such erroneous and mistaken belief, to purchase 
said medical preparation. 

CONCLUSION 


The foregoing acts and practices of respondents, David Steuerman and 
Lillian Steuerman, trading as Steuerman Advertising Agency, as herein 
found, are all to the prejudice of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act, 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of respondents and a 
stipulation as to the facts entered into by the respondents David Steuer- 
man and Lillian Steuerman, trading as Steuerman Advertising Agency, 
and Richard P. Whiteley, Assistant Chief Counsel for the Commission, 
which provides, among other things, that without further evidence or other 
intervening procedure the Commission may issue and serve upon the 
respondents David Steuerman and Lillian Steuerman, trading as Steuer- 
man Advertising Agency herein, findings as to the facts and conclusion 
based thereon and an order disposing of the proceeding; and the Commis- 
sion having made its findings as to the facts and conclusion that said re- 
spondents have violated the provisions of the Federal Trade Commission 
Act. f 

It is ordered, That the respondents, David Steuerman and Lillian Steuer- 
man, individuals, trading as Steuerman Advertising Agency, or trading 
under any other name or names, their representatives, agents and em- 
ployees, directly or through any corporate or other device in connection 
with the offering for sale, sale or distribution of a medical preparation des- 
ignated ‘‘Ostrex’”’ or any other preparation composed of substantially 
similar ingredients or possessing substantially similar properties, whether 
sold under the same or any other name or names, do forthwith cease and 
desist from: 

1. Disseminating or causing to be disseminated any advertisement, by 
means of the United States mails or by any means in commerce, as com- 
merce is defined in the Federal Trade Commission Act, which advertise- 
ment represents, directly or through implication: 

(a) That said preparation constitutes a remedy or an effective treat- 
ment for an exhausted, worn-out, run-down feeling or body weakness, or 
similar conditions, except when such conditions are due solely to a defi- 
ciency of iron in the body. 

(6) That said preparation contains sufficient quantities of calcium, 
phosphorus and Vitamin B; so that, when taken as directed, it will provide 
an adequate or effective treatment for conditions caused by deficiencies in 
the body of such substances, or any of them. 

(c) That said preparation contains any ingredient, other than iron, 
which acts as a tonic or stimulant. 

_(d) That an exhausted, worn-out, run-down feeling, or similar con- 
ditions, may not be due to old age. 

2. Disseminating or causing to be disseminated, any advertisement by 
any means for the purpose of inducing, or which is likely to induce, directly 
or indirectly, the purchase in commerce, as commerce is defined in the 
Federal Trade Commission Act, of said preparation, which advertisement 
contains any of the representations prohibited in paragraph 1 thereof. 

It is further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which they have com- 
plied with this order. 

It appearing to the Commission that the respondent corporation, Ostrex 
Company, Inc., has been dissolved, it is ordered, That the complaint be, 
and the same hereby is dismissed as to said respondent. 
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IRVING YANOWITZ AND BENJAMIN SOKOLOFF TRADING 
AS GOTHAM PREMIUM NOVELTY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 5015. Complaint, July 22, 1948—Decision, Mar. 21, 1945 


Where two partners engaged in competitive interstate sale and distribution of garments, 
bedspreads, luggage, watches, cameras, dry goods, novelty jewelry, tooth paste 
and tooth powder, cosmetics, and other articles of merchandise; in promoting the 
sale and distribution of their said products— 

Made use of a method involving the distribution of advertising or sales circulars, which 
depicted and described the merchandise therein offered under the plan below set 
forth and as compensation to the operator of said plan, and which contained a pull 

- card or pull tab device consisting of a number of tabs, each concealing the name and 
price of an article, for use under a plan by which the particular article and the price 
paid by the purchaser was determined by his chance selection of the particular tab, 
and the operator after remitting to said partners the total collected from the sale 
of the chances, was compensated by specified merchandise or, at his option, by the 
right to deduct one-third of said sum; and thereby 

Supplied to and placed in the hands of their said operators or sales representatives— 
notwithstanding notice on the card which offered the purchaser the privilege of 
buying an article at the price listed on the back of each slip, or of declining to buy 
it, and which was inconsistent with the successful operation of the plan—the means 
of conducting lotteries in the sale and distribution of their said merchandise in ac- 
cordance therewith, under which the article to be secured and the price to be paid 
therefor, and whether the purchaser secured an article of greater value than the 
regular price designated therefor, was determined wholly by lot or chance; contrary 
to an established public policy of the United States government and in violation of 
the criminal law, and in competition with many who are unwilling to use any such 
sales method; 

With the result that many persons were attracted by their said sales method and by the 
element of chance involved therein and were thereby induced to buy and sell their 
said merchandise in preference to that offered for sale and sold by said competitors, 
whereby trade was unfairly diverted from their competitors to them: 

Held, That such acts and practice, under the circumstances set forth, were all to the 
prejudice and injury of the public and their competitors, and constituted unfair 
methods of competition in commerce. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. J. W. Brookfield, Jr. for the Commission. 
Mr. David Von G. Albrecht, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act and by 
virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that Irving Yanowitz and Benjamin 
Sokoloff, individually, and trading as Gotham Premium Novelty Com- 
pany, hereinafter referred to as respondents, have violated the provisions 
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of said act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the interest of the public, hereby issues its 
complaint stating its charges in that respect as follows: : 

ParaGrapu 1. Respondents, Irving Yanowitz and Benjamin Sokoloff, 
are individuals, trading and doing business as Gotham Premium Novelty 
Company, with their office and principal place of business located at 
303-4th Avenue, New York City. Respondents are now and for more than 
one year last past, have been engaged in the sale and distribution of gar- 
ments, bedspreads, luggage, watches, cameras, dry goods, novelty jewelry, 
tooth paste and tooth powder, cosmetics and other articles of merchandise, 
in commerce between and among the various States of the United States 
and in the District of Columbia. Respondents cause and have caused said 
products, when sold, to be shipped and transported from their place of 
business in the State of New York to purchasers thereof at their respective 
points of location in various States of the United States other than New 
York, and in the District of Columbia. There is now and has been for 
more than six months last past a course of trade by respondents in such 
merchandise in commerce between and among the various States of the 
United States and in the District of Columbia. 

In the course and conduct of their said business respondents are and 
have been in competition with other individuals and firms and with cor- 
porations engaged in the sale and distribution of similar articles of mer- 
chandise in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of their business as described in par- 
agraph 1 hereof, respondents sell and distribute said articles of mer- 
chandise by means of a game of chance, gift enterprise, or lottery scheme. 
Respondents cause to be distributed to representatives and salesmen and 
prospective representatives and salesmen certain advertising literature 
including a sales circular. Respondents’ merchandise is distributed to the 
purchasers thereof in the following manner: 

A portion of said sales circular consists of a list on which there are desig- 
nated a number of items of merchandise and the prices thereof. Adjacent 
to the list is printed and set out a device commonly called a pull card. 
Said pull card consists of a number of tabs, under each of which is con- 
cealed the name of an article of merchandise and the price thereof. The 
name of the article of merchandise and the price thereof are so concealed 
that purchasers or prospective purchasers of the tabs or chances are un- 
able to ascertain which article of merchandise they are to receive or the 
price which they are to pay until after the tab is separated from the card. 
When a purchaser has detached the tab and learned what article of mer- 
chandise he is to receive and the price thereof, his name is written on the 
list opposite the named article of merchandise. Some of said articles of 
merchandise have purported and represented retail values greater than 
the prices designated for them, but are distributed to the consumer for the 
price designated on the tab which he pulls. The apparent greater values 
of some of said articles of merchandise, as compared to the price the 
prospective purchaser will be required to pay in the event he secures one 
of said articles, induces members of the purchasing public to purchase the 
tabs or chances in the hope that they will receive articles of merchandise 
of far greater value than the designated prices to be paid for same. The 
fact as to whether a purchaser of one of said pull card tabs receives an 
article of greater value than the price designated for same on such tab, 
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which of said articles of merchandise a purchaser is to receive, and the 
amount of money which a purchaser is required to pay, are determined 
wholly by lot or chance. 

When the person or representative operating the pull card has succeeded 
in selling all of the tabs or chances, collected the amounts called for, and 
remitted the same sums to the respondents, the said respondents there- 
upon ship to said representative the merchandise designated on said card, 
together with a premium for the representative as compensation for oper- 
ating the pull card and selling the said merchandise. Said operator deliv- 
ers the merchandise to the purchaser of tabs from said pull cards in accord- 
ance with the list filled out when the tabs were detached from the pull card. 

Respondents sell and distribute various assortments of said merchandise 
and furnish various pull cards for use in the sale and distribution of such 
merchandise by means of a game of chance, gift enterprise or lottery 
scheme. Such plans or methods vary in detail, but the above described 
plan or method is illustrative of the principle involved. 

Par. 3. The persons to whom respondents furnish the said pull cards 
use the same in purchasing, selling and distributing respondents’ merchan- 
dise in accordance with the aforesaid sales plan. Respondents thus supply 
to and place in the hands of others the means of conducting lotteries in the 
sale of their merchandise in accordance with the sales plan hereinabove set 
forth. The use by respondent of said method in the sale of their mer- 
chandise and the sale of such merchandise by and through the use thereof 
and by the aid of said method is a practice of a sort which is contrary to an 
established public policy of the government of the United States. 

Par. 4. The sale of merchandise to the purchasing public in the man- 
ner above alleged involves a game of chance, or the sale of a chance to pro- 
cure an article of merchandise at a price less than the apparent normal 
retail price thereof. Many persons, firms and corporations who sell or 
distribute merchandise in commerce in competition with the respondents, 
as above alleged, are unwilling to adopt and use said method, or any 
method involving a game of chance, or the sale of a chance to win some- 
thing by chance, or any other method which is contrary to public policy, 
and such competitors refrain therefrom. Many persons are attracted by 
respondents’ said method and by the element of chance involved in the 
sale of said products in the manner above described, and are thereby in- 
duced to buy and sell respondents’ merchandise in preference to merchan- 
dise offered for sale and sold by said competitors of respondents who do 
not use the same or an equivalent method. The use of said methods by 
respondents, because of said game of chance, has the tendency and capac- 
ity to unfairly divert trade in commerce between and among the various 
States of the United States and in the District of Columbia to respondents 
from the said competitors who do not use the same or equivalent methods. 

Par. 5. The aforesaid acts and practices of respondents, as herein al- 
leged, are all to the prejudice and injury of the public and of respondents’ 
competitors and constitute unfair methods of competition in commerce , 
and unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on July 22, 1948, issued, and subsequently 
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served, its complaint upon the respondents, Irving Yanowitz and Benja- | 


min Sokoloff, individually, and trading as Gotham Premium Novelty 


Company, charging them with the use of unfair methods of competition in | 


commerce and unfair and deceptive acts and practices in commerce 1n V1o- 


lation of the provisions of said act. After the issuance of said complaint. | 


and the filing of respondents’ answer thereto, testimony and other evidence _ 
in support of, and in opposition to, the allegations of said complaint were _ 
introduced before a trial examiner of the Commission theretofore duly 


designated by it, and said testimony and other evidence were duly re- | 


corded and filed in the office of the Commission. Thereafter, this proceed- 
ing regularly came on for final hearing before the Commission on the com- 
plaint of the Commission, answer of the respondents, testimony and other 
evidence in support of the allegations of said complaint and in opposition 
thereto taken before a trial examiner of the Commission theretofore duly 
designated by it, report of the trial examiner upon the evidence, and brief 


filed in support of the complaint (no brief having been filed by the respond- _ 


ents or oral argument requested) ; and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds that 
this proceeding is‘in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


PARAGRAPH 1. Respondents, Irving Yanowitz and Benjamin Sokoloff, 
are copartners, trading as Gotham Premium Novelty Company, with 
their principal office and place of business located at 303 Fourth Avenue, 
New York, N. Y. Respondents are now, and for several years last past - 
have been, engaged in the sale and distribution of garments, bedspreads, 
luggage, watches, cameras, dry goods, novelty jewelry, tooth paste and 
tooth powder, cosmetics, and other articles of merchandise in commerce 
among and between the various States of the United States. Respondents 
cause, and have caused, their said products, when sold, to be shipped or 
transported from their place of business in the State of New York to pur- 
chasers thereof located in various other States of the United States. Re- 
spondents maintain, and at all times mentioned herein have maintained, a 
course of trade in said merchandise in commerce among and between the 
various States of the United States. 

Par. 2. In the course and conduct of their said business, the respond- 
ents are engaged in competition with other individuals and partnerships 
and with corporations engaged in the sale and distribution of similar or 
like articles of merchandise in commerce among and between the various 
States of the United States. 

Par. 3. In the course and conduct of their business, the respondents 
distribute advertising or sales circulars by the United States mails to pro- 
spective customers or representatives located in various States of the 
United States for the purpose of inducing such customers to sell respond- | 
ents’ merchandise by means of a game of chance, gift enterprise, or lottery 
scheme, commonly known as a pull card or pull tab device. These circu- 
lars contain pictorial representations and descriptive matter with reference 
to the merchandise offered as compensation for the sale of certain of 
respondents’ merchandise, which merchandise is likewise described by 
pictorial representations, and otherwise, on said circulars. Each of said 
cats contains what is commonly known asa pull card or pull tab 

evice. 
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Said pull card device consists of a number of tabs, under each of which is 
concealed the name of an article of merchandise, as well as the price 
thereof. The name of the article of merchandise and the price thereof are 
so concealed that purchasers and prospective purchasers are unable to 
ascertain which articles of merchandise they are to receive or the prices 

to be paid therefor until after the tabs are separated or removed from said 
pull tab device. Adjacent to said device there is a list of the articles of 
merchandise and the prices thereof, corresponding to the various articles 
of merchandise and the prices thereof, as concealed under said tabs. When 
a purchaser has detached a tab and has discovered what article of merchan- 
dise he is to receive and the price thereof, his name is written on the list op- 
posite the named article of merchandise. Some of said articles of mer- 
chandise have retail values and regular prices greater than the prices so 
designated for them but are distributed to the consumer or purchaser for 
the price designated on the tab which he pulls or removes from said device. 
The apparent greater values and regular prices of some of said articles of 
merchandise as compared to the prices the prospective purchaser will be 
required to pay in the event he secures one of said articles of merchandise 
induces members of the purchasing or consuming public to select and pull 
the tabs in the hope that they will receive articles of merchandise of far 
greater value than the designated prices to be paid therefor. The specific 
article which the purchaser receives, the amount of money he is required 
to pay, and the obtaining of an article of greater value than the prices 
designated therefor are thus determined wholly by lot or chance. 

When the person or representative operating the pull card has succeeded 
in selling all of the articles of merchandise listed under said tabs and has 
collected the amounts charged therefor, such sum is then remitted to the 
respondents, and the respondents thereupon ship to said representative 
the merchandise sold by means of said device by said representative, to- 
gether with a premium for the representative as compensation for oper- 
ating the device and selling or distributing the said merchandise. Such 
premium is selected by said representative from the articles of merchan- 
dise pictured in said sales or advertising circular. If the said representa- 
tive so desires he may deduct a cash premium in lieu of said merchandise 
premium. Said representative delivers the articles of merchandise to the 
purchasers thereof in accordance with the list filled out when the tabs were 
removed or detached from the device as above described. The advertising 
circulars containing such pull card device contain all of the instructions 
which are given to the representative for the operation of said pull card 
device and for obtaining the merchandise or premiums from the respond- 
ents. 

Immediately above said pull tab device there appears the following: 


NOTICE TO PURCHASERS— 


On the back of each slip is printed the price of an article. If after deliberation you 
decide that you want to buy the article pay the holder of this book the price shown on 
the slip. If you do not want the article you need not buy it. 


The Commission finds that regardless of said notice the said articles of 
merchandise have been, and are, in fact sold and distributed by means of 
said pull card device in accordance with the sales plan or method herein- 
above described. The successful operation of respondents’ sales plan is 
dependent upon the ability of the operator to sell all the articles listed, so 


258 FEDERAL TRADE COMMISSION DECISIONS 


Conclusion : 40 F. T. C. 


as to permit remittance of the required amount to the respondents in order 
to obtain the merchandise purchased and the premium allowed to the 
representative as compensation. The purchaser knows the articles listed 
and the price to be paid therefor before he selects and removes the tab from 
the pull tab device. The element of chance is the amount of money to 
be expended and the specific article to be purchased. The operation of the 
plan strictly in accordance with the above-mentioned NOTICE TO PUR- 
CHASERS would not tend to net the operator a return sufficient to war- 
rant the completion of the plan and would thereby make the plan inoper- 
ative, and to this extent such notice is merely a subterfuge. | The pro- 
vision in the circular that the operator may deduct one-third of the 
amount collected and remit the balance in the event all the articles are not 
sold, does not constitute a sufficient return to the operator to warrant 
completion of the plan since the inducement to such operator was. the 
premiums or gifts which were to be obtained upon sale of all the articles 
listed on said pull card device. 

Par. 4. The Commission finds that the persons or representatives to 
whom respondents have furnished or distributed said sales or advertising 
circulars containing said pull card device use, and have used, the same in 
purchasing, selling, and distributing respondents’ merchandise in accord- 
ance with the sales plan or method hereinafter described. Respondents 
have thus supplied to, and placed in the hands of, others a means of con-: 
ducting lotteries in the sale and distribution of their said merchandise in 
accordance with the sales plan or method hereinabove described. Said | 
merchandise has thus been sold or distributed by means of a game of 
chance, gift enterprise, or lottery scheme, and respondents have reaped 
the benefits therefrom. The use of the respondents of said sales plan or 
method in the sale of their said merchandise and the sale of said merchan- 
dise by and through the use thereof and by the aid of said sales plan or 
method are a practice of a sort which is contrary to an established public 
policy of the Government of the United States and in violation of the 
criminal laws. 

Par. 5. The sale of merchandise to the purchasing public in the manner 
above described involves a game of chance or the sale of a chance to pro- 
cure an article of merchandise at a price much less than the apparent nor- 
mal retail price thereof. Many persons, firms, and corporations that sell 
or distribute merchandise in competition with respondents in commerce 
among and between the various States of the United States are unwilling 
to adopt and use said method or any method involving a game of chance 
or a sale of a chance to win something by chance or any method which is 
contrary to public policy, and such competitors refrain therefrom. Many 
persons are attracted by respondents’ said method and by the element of 
chance involved in the sale of such merchandise in the manner above de- 
scribed and are thereby induced to buy and sell respondents’ merchandise 
in preference to merchandise offered for sale and sold by said competitors 
of respondents who do not use the same or an equivalent method. The use 
of said method by respondents, because of said game of chance, has the 
capacity and tendency to, and does, unfairly divert trade to respondents 
inom dele said competitors who do not use the same or an equivalent 
method. 


' CONCLUSION 


The aforesaid acts and practices of the respondents, as herein found, are 
all to the prejudice and injury of the public and of respondents’ competi- 
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tors and constitute unfair methods of competition in commerce and unfair 
acts and practices in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
on the complaint of the Commission, answer of the respondents, testimony 
and other evidence in support of the allegations of said complaint and in 
opposition thereto taken before a trial examiner of the Commission there- 
tofore duly designated by it, report of the trial examiner upon the evidence, 
and brief filed in support of the complaint (no brief having been filed by the 
respondent or oral argument requested); and the Commission having 
made its findings as to the facts and its conclusion that the respondents 
have violated the provisions of the Federal Trade Commission Act. 

It ts ordered, That the respondents, Irving Yanowitz and Benjamin 
Sokoloff, individuals, trading as Gotham Premium Novelty Company or 
under any other trade name, and their respective agents, representatives, 
and employees, directly or through any corporate or other device in con- 
nection with the offering for sale, sale, and distribution of garments, bed- 
spreads, luggage, watches, cameras, dry goods, novelty jewelry, tooth 
paste and tooth powder, cosmetics, and other articles of merchandise in 
commerce as “‘commerce”’ is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: ‘ 

1. Supplying or placing in the hands of others, pull cards or other de- 
vices which are to be used or may be used in the sale or distribution of said 
_ merchandise to the public by means of a game of chance, gift enterprise, or 
lottery scheme. 

2. Shipping, mailing, or transporting to agents or distributors or to 
members of the public, pull cards or other devices which are to be used or 
may be used in the sale or distribution of said merchandise to the public 
by means of a game of chance, gift enterprise, or lottery scheme. 

3. Selling or otherwise disposing of any merchandise by means of a 
game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which they have com- 
plied with this order. 
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In THE MATTER OF 


INTERSTATE HOME EQUIPMENT COMPANY, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5173. Complaint, June 3, 1944—Decision, Mar. 23, 1945 


Where a corporation and several individuals who controlled it, engaged in the interstate 
gale and distribution of silverware, mattresses, blankets, radios, towels and other 
household articles, through some 32 branch offices or distribution centers in 20 
States, operated in accordance with their policies by the respective managers and 
under a program by which said managers’ house-to-house canvassers, as a rule, 
displayed samples and obtained contracts and down payments, and the merchan- 
dise—contingent upon approval by the manager or home office of the prospect’s 
credit standing—was delivered, and installments collected until the price was 
paid— 

(a) Represented that they were selling Rogers 1847 silverware at a price substantially 
less than the usual retail price; that they were putting on a special advertising cam- 
paign in an effort to acquaint the public with their merchandise, during which said 
merchandise was being sold at reduced prices or at substantially less than usual 
prices; and that they were selling merchandise at lower prices than others; 

The facts being that the silverware in question was not Rogers 1847, but an inferior 
grade which they regularly sold at a price substantially less than the customary 
retail price of Rogers 1847 silverware; they were not putting on any special adver- 
tising campaign, and the articles of merchandise which they claimed they were 
selling at reduced prices were regularly sold by them at the prices asked; and their 
prices were not less than those of others but were generally higher than were the 
prices charged by local stores for merchandise of equivalent value; 

(b) Represented falsely that they were representatives of local and well-known business 
house, that the silverware sold by them was carried in stock by all large department 
stores, that the patterns sold by them—mostly obsolete—could be supplemented 
from local department ctores, and that their silverware was superior in quality to 
that offered by local stores at comparable prices; 

(c) Represented that mattresses offered for sale and sold by them were equal in grade 
and quality to the well-known and established ‘‘Beauty Rest”’ mattress; and that 
certain health features thereof were endorsed by physicians; 

The facts being their said mattresses did not compare favorably with Beauty Rest mat- 
tresses, but were made of inferior materials and poorly constructed; and they were 
not endorsed by physicians; 

(d) Represented that blankets which they offered and sold were composed wholly or 
partly of wool when in fact some were entirely cotton, and none contained over 5% 
wool; ° 

(e) After having agreed to do so, refused to return payments or deposits made by pur- 
chasers on merchandise which was unsatisfactory or not as represented by their 
salesmen; 

(f) Refused to return payments or deposits on merchandise in cases where purchasers 
did not desire to complete the sale; 

(g) Delivered to purchasers goods other than, and in some instances inferior in quality 
to, those ordered; 

(h) Delivered goods in addition to those ordered by purchasers and then threatened to 
sue said purchasers if the unordered merchandise were not paid for; 
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(t) Misrepresented certain china ware as to quality and pattern; 

(7) Failed to fulfil contracts with purchasers to repair or replace unsatisfactory or de- 
fective merchandise; ' 

(k) Failed to return merchandise taken up for repair according to agreement; and 

(1) Offered used or second-hand silverware for sale as new or unused : 

With tendency and capacity to mislead and deceive, and effect of misleading and de- - 
ceiving, a substantial portion of the purchasing public, whereby it purchased sub- 
stantial quantities of their said products: 

Held, That the aforesaid acts and practices were all to the prejudice and injury of the 
public, and constituted unfair and deceptive acts and practices in commerce. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. Joseph Calloway for the Commission. 
Mr. Ira Lloyd Letts, of Providence, R. I., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission having reason to believe that Interstate Home Equipment Com- 
pany, Inc., a corporation, Benjamin N. Kane, Sidney A. Kane, Irwin E. 
Kane, Reuben Lipson, Samuel Leven and William G. Goldstein, indi- 
vidually, and as officers of Interstate Home Equipment Company, Inc., 
hereinafter referred,to as respondents, have violated the provisions of 
said act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

PaRAGRAPH 1. The respondent, Interstate Home Equipment Com-. 
pany, Inc., is a corporation, organized, existing and doing business under 
and by virtue of the laws of the State of Delaware and has its principal 
office and place of business at 60 Franklin Street, Providence, R. I. 

Par. 2. The individual respondents, Benjamin N. Kane, Sidney A. 
Kane, Irwin E. Kane, Reuben Lipson, Samuel Leven and William G. 
Goldstein, are now, or were during the time aforementioned, officers of the 
respondent Interstate Home Equipment Company, Inc., and as such 
formulate, direct and control the policies, practices and acts hereinafter 
described and referred to. Their address is 60 Franklin Street, Providence, 
15 ip 

Par. 3. The respondents, are now and for several years last past have 
been, engaged in the sale and distribution of silverware, mattresses, 
blankets, radios, towels and various other household articles. 

Respondents’ said articles when sold are shipped by respondents from 
their aforesaid place of business in Providence, R. I., or from the plants 
where said articles are manufactured or warehouses where they are stored 
to purchasers thereof located in various States of the United States and in 
the District of Columbia. 

Respondents maintain and at all times mentioned herein have main- 
tained a course of trade in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 4. Respondents operate or have operated during part or all of the 
time aforementioned approximately 32 branch offices or distribution cen- 
ters in approximately 20 States of the United States and in the District of 
Columbia. The various branch offices or distribution centers are under the 
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supervision of employees or agents of the respondents and are designated 
by respondents and are hereinafter referred to as managers. Said man- 
agers operate said branch offices in accordance with the policies formu- 
lated by the respondents. 

Par. 5. Respondents’ said managers employ salesmen or house-to- 
house canvassers to sell respondents’ said products. Respondents supply 
said salesmen with samples of their products, and customarily give them 
some instruction in the art of salesmanship. The salesmen then call at 
homes and offer respondents’ products for sale. In some instances the 
salesmen carry products with them and make outright sales while in the 
home of the purchaser. The usual method of selling respondents’ said 
products, however, is to show the prospective purchaser a sample of the 
product and obtain from the prospect a purchase contract and a deposit 
or down payment on the purchase, if possible. Said contract is sub- 
mitted by the salesman to his manager who, after some investigation of 
the prospect’s credit standing, either approves or disapproves said con- 
tract. In’some instances, the contracts are submitted to the home office 
for consideration. If the contract is approved, the merchandise is then 
delivered to the purchaser and the down payment or first instalment is 
collected. Collectors thereafter call upon the purchasers periodically until 
the full purchase price of the merchandise is collected. 

Par. 6. In the course and conduct of their business as aforesaid the re- 
spondents directly or through their said salesmen have made many oral 
statements and representations in connection with the sale of their prod- 
ucts. Among and typical of said statements and representations are the 
following: 

1. That they were selling Rogers 1847 silverware at a price substan- 
tally less than the usual price at which said silverware customarily sold at 
retail. 

2. That respondents were putting on a special advertising campaign in 
an effort to acquaint the public with respondents’ merchandise, and during 
such campaign said merchandise was sold at reduced prices or at prices 
substantially less than the regular or usual prices at which said articles were 
customarily sold. 

3. That they were selling articles of merchandise at prices which were 
less than the usual prices at which articles of equivalent value were cus- 
tomarily and regularly sold by others. 

4. That respondents were representatives of local and well known 
business houses. 

5. That the silverware sold by them was carried in stock by all large de- 
partment stores, and that the patterns sold by respondents could be sup- 
plemented from local department stores. 

6. That their silverware was superior in quality to the silverware of- 
fered by local stores at comparable prices. ; 

_ @. That certain mattresses offered for sale and sold by them were equal 
in grade and quality to the well known and established Beauty Rest 
mattress. 

8. That certain blankets which they offered for sale and sold were com- 
posed wholly or partly of wool. 

9. That certain health features of their mattresses were endorsed by 
physicians. 

Par. 7. The representations set forth and referred to above and others 
of similar import and effect but not specifically set out herein were false 
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and misleading. In truth and in fact, the silverware which respondents 
represented as being Rogers 1847 silverware, at a reduced price, was not 
Rogers 1847 silverware but was an inferior grade of silverware which re- 
spondents regularly sold at a price which was substantially less than the 
regular and customary retail price of Rogers 1847 silverware. The re- 
spondents were not putting on any special advertising campaign to ac- 
quaint the public with their merchandise but the articles of merchandise 
which respondents claimed they were selling at reduced prices were regu- 
larly and customarily offered for sale and sold by respondents at the prices 
asked. The prices respondents charged for their merchandise were not 
less than the prices charged by others for articles of equivalent value. In 
fact, respondents prices were higher generally than were the prices charged 
by local stores for merchandise of equivalent value. Respondents did not 
represent local stores or other well known business houses. The patterns 
of silverware offered for sale and sold by respondents were not carried in 
stock by local department stores, as a rule. In fact, most of respondents’ 
silverware was of obsolete patterns. Respondents’ mattresses did not 
compare favorably with Beauty Rest mattresses in quality of material or 
workmanship but were, as a rule, made of inferior materials and were 
poorly constructed. Respondents’ said mattresses were not endorsed by 
physicians. Most of respondents’ blankets contained no wool whatever 
but were composed of cotton. None of said blankets contained over five 
percent wool. 

Par. 8. Among the further unfair and deceptive acts and practices en- 
gaged in by respondents are the following: 

1. Refused to return payments or deposits made by purchasers on mer- 
chandise which was unsatisfactory or not as represented by respondents’ 
salesmen, after having agreed to do so. 

2. Refused to return payments or deposits made by purchasers on mer- 
chandise in cases where respondents did not desire to complete the sale. 

3. Delivered to purchasers goods other than and in some instances in- 
ferior in quality to the goods ordered by the purchaser thereof. 

4. Delivered goods in addition to those ordered by purchasers and then 
threatened to sue said purchasers if the unordered merchandise was not 
paid for. 

5. Misrepresented certain chinaware as to quality and pattern. 

6. Failed to comply with purchaser contracts to repair or replace un- 
satisfactory or defective merchandise. 

7. Failed to return merchandise according to agreement, which had 
been taken up for repair. 

8. Offered used or second-hand silverware for sale as new or unused 
silverware. 

Par. 9. The use by respondents of the false and misleading representa- 
tions set forth and referred to above and other representations of similar 
import and effect but not specifically set out herein has had the tendency 
and capacity to mislead and deceive and has misled and deceived a sub- 
stantial portion of the purchasing public and, as a result of the deception 
engendered by said false and misleading representations, substantial quan- 
tities of respondents’ said products have been purchased by said public. 

Par. 10. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute un- 
fair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 
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Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on June 3, 1944, issued and subsequently 
served its complaint in this proceeding upon the respondents named in the 
caption hereof, charging them with the use of unfair and deceptive acts and 
practices in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of answers by the respondents, the 
Commission, by order entered herein, granted motion of the respondents, 
Interstate Home Equipment Company, Inc., Benjamin N. Kane, Irwin E. 
Kane, Reuben Lipson, Samuel Leven, and William G. Goldstein for per- 
' mission to withdraw their said answers and to substitute therefor an an- 
swer admitting all the material allegations of fact set forth in said com- 
plaint and waiving all intervening procedure and further hearing as to 
said facts, which substitute answer was duly filed in the office of the Com- 
mission. The respondent Sidney A. Kane has been in the United States 
Navy since Feburary 22, 1944, and did not join with the other respond- 
ents in the motion for permission to withdraw the original answer and his 
counsel moved for a stay of the proceedings as to this respondent. 

Thereafter, this proceeding regularly came on for final hearing before the 
Commission on the said complaint and substitute answer; and the Com- 
mission, having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGRAPH 1. (a) Respondent, Interstate Home Equipment Com- 
pany, Inc., is a corporation, organized and existing under the laws of the 
State of Delaware, with its principal office and place of business at 60 
Franklin Street, Providence, R. I. 

(b) Respondents, Benjamin N. Kane, Irwin E. Kane, Reuben Lipson, 
Samuel Leven, and William G. Goldstein, are individuals, and officers of 
of Interstate Home Equipment Company, Inc., with their principal place 
of business at 60 Franklin Street, Providence, R. I. As such officers, these 
respondents formulate, direct, and control the policies, practices, and acts 
of Interstate Home Equipment Company, Inc. 

(c) Respondent, Sidney A. Kane, an individual, is an officer of Interstate 
Home Equipment Company, Inc., but in view of his absence in the mili- 
tary service and the motion for stay of this proceeding based upon such 
service, he is not hereafter referred to or included in these findings. 

Par. 2. The respondents are now, and for several years last past have 
been, engaged in the sale and distribution of silverware, mattresses, 
blankets, radios, towels, and various other household articles. When 
sold, such articles are shipped by respondents from their place of business 
in Providence, R. I.; or from the plants where said articles are manufac- 
tured or warehouses where they are stored, to purchasers thereof at their 
points of location in various other States of the United States and in the 
District of Columbia. Respondents maintain, and at all times mentioned 
herein have maintained, a course of trade in said articles in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 3. Respondents operate, or have operated during part or all of the 
several years last past, approximately 32 branch offices or distribution cen- 
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ters located in 20 States of the United States and in the District of Colum- 
bia. ‘These offices are under the supervision of employees or agents of the 
respondents designated by them and hereinafter referred to as managers. 
These managers operate said branch offices in accordance with the policies 
formulated by the respondents. The managers employ salesmen or house- 
to-house canvassers to sell respondents’: products. These salesmen are 
supplied with samples of said products and customarily given some instruc- 
tion in the art of salesmanship. They call at homes and offer respondents’ 
products for sale. In some instances outright sales are made from goods 
carried by the salesmen, but the usual method of sale is to show the pro- 
spective purchaser samples of the products and obtain from the prospect,. 
if possible, a purchase contract and a deposit or down payment on the 
merchandise. Purchase contracts secured are submitted by the salesman 
to his manager, who, after some investigation of the prospect’s credit 
standing, either approves or disapproves the contracts, except in some in- 
stances where the contracts are submitted to the home office for consider- 
ation. If the contract is approved, the merchandise is then delivered to: 
the purchaser and the down payment or first installment is collected. Col- 
lectors thereafter call upon the purchasers periodically until the full pur- 
chase price of the merchandise is collected. 

Par. 4. In the course and conduct of their business as aforesaid, the 
respondents, directly or through their said salesmen, have made many oral 
statements and representations in connection with the sale of their prod- 
ucts, among and typical of which were the following: ; 

1.. That respondents were selling Rogers 1847 silverware at a price 
substantially Jess than the usual price at which said silverware customarily 
sold at retail. “~ bode 

2. That respondents were putting on a special advertising campaign in 
an effort to acquaint the public with their merchandise, and during such 
campaign said merchandise was being sold at reduced prices or at prices 
substantially less than the regular or usual prices at which said articles 
were customarily sold. : a 

3. That they were selling articles of merchandise at prices which were 
less than the usual prices at which articles of equivalent value were cus- 


tomarily and regularly sold by others. ee 
4. That respondents were representatives of local and well-know 


business houses. niin 

5. That the silverware sold by respondents was carried in stock by all 
large department stores, and that the patterns sold by respondents could 
be supplemented from local department stores. _ 

6. That respondents’ silverware was superior in quality to the silver- 
ware offered by local stores at comparable prices. 

7. That certain mattresses offered for sale and sold by respondents were 
equal in grade and quality to the well-known and established Beauty Rest 


ttress. 
ge "That certain health features of mattresses offered for sale and sold 


spondents were endorsed by physicians. ; 
2s That certain blankets which respondents offered for sale and sold 


were composed wholly or partly of wool. 

Par. 5. The aforesaid representations were false and misleading. In 
truth and in fact, the silverware which respondents represented as being 
Rogers 1847 silverware, at a reduced price, was not Rogers 1847 silverware 
but was an inferior grade of silverware which respondents regularly sold 
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at a price substantially less than the regular and customary retail price of 
Rogers 1847 silverware. The respondents were not putting on any special 

advertising campaign to acquaint the public with their merchandise and 

the articles of merchandise which respondents claimed they were selling at 
reduced prices were regularly and customarily offered for sale and sold by. 
respondents at the prices asked. The prices respondents charged for their 
merchandise were not less than the prices charged by others for articles of 

equivalent value; in fact, respondents’ prices were higher generally than 

were the prices charged by local stores for merchandise of equivalent value. 

Respondents did not represent local stores or other well-known business 

houses. The patterns of silverware offered for sale and sold by respond- 

ents were not, as a rule, carried in stock by local department stores, and 

most of respondents’ silverware was of obsolete patterns. Respondents’ 

mattresses did not compare favorably with Beauty Rest mattresses in 

quality of material or workmanship, but were, as a rule, made of inferior 

materials and were poorly constructed. Respondents’ said mattresses 

were not endorsed by physicians. Most of respondents’ blankets con- 

tained no wool whatever, but were composed of cotton and none of said 

blankets contained over five percent wool. 

Par. 6. Among the further unfair and deceptive acts and practices en- 
gaged in by respondents were the following: 

1. After having agreed to do so, refusing to return payments or deposits 
made by purchasers on merchandise which was unsatisfactory or not as 
represented by respondents’ salesmen. 

2. Refusing to return payments or deposits made by purchasers on 
merchandise in cases where respondents did not desire to complete the 
sale. , 

3. Delivering to purchasers goods other than, and in some instances in- 
ferior in quality to, the goods ordered by the purchaser. 

4. Delivering goods in addition to those ordered by purchasers and then 
oe ea to sue said purchasers if the unordered merchandise were not 
paid for. 

5. Misrepresenting certain china ware as to quality and pattern. 

6. Failing to fulfil contzacts with purchasers to repair or replace unsat- 
isfactory or defective merchandise. 

7. Failing to return merchandise taken up for repair according to agree- 
ment. 

8. Offering used or second-hand silverware for sale as new or unused 
silverware. 

Par. 7. The use by respondents of the false and misleading representa- 
tions and unfair and deceptive acts and practices set forth and referred to 
above has had the tendency and capacity to mislead and deceive, and has 
misled and deceived, a substantial portion of the purchasing public; and 
as a result of such deception, substantial quantities of respondents’ said 
products have been purchased by said public. 


CONCLUSION 


_The aforesaid acts and practices of the respondents are all to the preju- 
dice and injury of the public, and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal Trade 
Commission Act. Hy 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the substitute answer of all 
respondents, except Sidney A. Kane, in which answer said respondents 
admitted all the material allegations of fact set forth in the complaint and 
waived all intervening procedure and further hearing as to the said facts 
and the Commission having made its findings as to the facts and its con- 
clusion that said respondents have violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That respondent, Interstate Home Equipment Company 
Inc., a corporation, its officers, representatives, agents, and employees, 
and respondents Benjamin N. Kane, Irwin E. Kane, Reuben Lipson, Sam. 
uel Leven, and William G. Goldstein, individuals, their respective ‘repre- 
sentatives, agents, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale, and distribution 
of silverware, mattresses, blankets, radios, towels, or any other articles of 
merchandise in commerce, as “‘commerce”’ is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Representing any silverware as Rogers 1847 silverware which in fact 
is not Rogers 1847 silverware; or representing, directly or comparatively 
that any silverware is of a brand, grade, or quality different from the fact. 

2. Representing that any merchandise is being offered at a reduced or 
special price, when in fact such price is not lower than respondents’ usual 
or customary price for such merchandise. : 

3. Representing that respondents’ prices for merchandise are lower than 
the usual or customary prices of others for like articles of equivalent value 
when respondents’ prices are not in fact lower. : 

4, Representing that respondents represent well-known business con- 
cerns, or others, that they do not in fact represent. 

5. Representing that silverware sold by respondents can be duplicated 
or supplemented at local stores when such stores do not stock or sell the 

’ patterns offered by respondents. 

6. Representing that inferior quality mattresses offered by respondents 
are equal to superior quality mattresses of well-known brands; or that 
respondents’ mattresses are endorsed or approved by physicians, 

7. Representing that blankets not composed of wool are wool blankets 
or that any blanket contains more wool than it in fact contains. 

8. Refusing to accept the return of, and to refund payments or deposits 
made by purchasers on, merchandise after having agreed to do so, 

9. Refusing to return deposits or payments made by purchasers on mer- 
chandise in cases where respondents declined or refused to complete the 
sale. 

10. Delivering to purchasers goods other than, or inferior in quality to 
the goods ordered. , 

11. Delivering goods in addition to those ordered by a purchaser and 
threatening to sue such purchaser for failure to pay for unordered mer- 
chandise. 

12. Misrepresenting the quality or pattern of china ware. 

13. Failing or refusing to fulfil contracts with purchasers to repair or 
replace unsatisfactory or defective merchandise. 

14. Failing or refusing to deliver merchandise which has been returned 
by purchasers for repair. 
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15. Representing that used silverware is new or unused. 

It is further ordered, That respondents, Interstate Home Equipment 
Company, Inc., Benjamin N. Kane, Irwin E. Kane, Reuben Lipson, Sam- 
uel Leven, and William G. Goldstein, and each of them, shall, within 60 
days after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which they 
have complied with this order. 

It is further ordered, That, for the reasons appearing in the findings as 
to the facts herein, this proceeding be, and the same hereby is, closed as to 
the respondent, Sidney A. Kane, without prejudice to the right of the 
Commission, should the facts so warrant, to reopen the proceeding and 
resume trial thereof in accordance with its regular procedure. 
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In THE Matter or 


SAMUEL RUDOVSKY AND MAX BRAUNSTEIN, TRADING 
AS RUDD MANUFACTURING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND THE WOOL PRODUCTS 
LABELING ACT OF 193°, APPROVED OCT. 14, 1940 


Docket 5047. Complaint, Sept. 13, 1948—Decision, Mar. 24, 1945 


Where two partners engaged in designing and cutting of fabrics, made into men’s and 
boys’ pants and various other articles of wearing apparel by others, and in the 
interstate sale and distribution of said pants and other articles, including many 
which were wool products within the intent and meaning of the Wool Products 
Labeling Act of 1939— 

Sold substantial numbers of aforesaid wool products, misbranded in violation of said 
act and the rules and regulations promulgated thereunder in that, when introduced 
into commerce, they did not have affixed thereto a stamp, tag, etc., showing the 
percentage of the total fiber weight of wool, reprocessed wool, and reused wool and 
non-wool fiber, and maximum percentage of adulterating matter; and proper iden- 
tification of the manufacturer, seller, etc., as required by the Act, and, in plainly 
legible words and figures, the percentages by weight of wool where such wool 
product contained other fibers: 

Held, That such acts and practices, under the circumstances set forth, were in violation 
of the Wool Products Labeling Act, and the rules and regulations promulgated 
thereunder, and were all to the prejudice of the public, and constituted unfair and 
deceptive acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. DeWitt T. Puckett for the Commission. 
Mr. Samuel Sutro, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
the Wool Products Labeling Act of 1939, and by virtue of the authority 
vested in it by said acts, the Federal Trade Commission, having reason to 
believe that Samuel Rudovsky and Max Braunstein, copartners, trading 
and doing business as Rudd Manufacturing Company, hereinafter referred 
to as respondents, have violated the provisions of the said acts and the 
rules and regulations promulgated under the Wool Products Labeling Act 
of 1939, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrapu 1. The respondents, Samuel Rudovsky and Max Braun- 
stein, are copartners, trading and doing business as Rudd Manufacturing 
Company and have their principal office and place of business at 17 West 
17th Street, New York, N. Y. 

Par. 2. Respondents are now, and for more than one year last past have 
been, engaged in designing and cutting fabrics which are manufactured 
into men’s and boys’ pants, and various other articles of wearing apparel. 
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The remaining manufacturing operations necessary to the completion of 
the clothing are performed for respondents by others. 

Respondents cause and for more than one year last past have caused 
said pants and other articles of wearing apparel when sold by them to be 
transported from their said place of business in New York, to various pur- 
chasers thereof at their respective points of location in various States of the 
United States and in the District of Columbia. Respondents maintain 
and at all times mentioned herein have maintained a course of trade in said 
products in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 3. Among the pants and other articles of wearing apparel sold and 
distributed by respondents in commerce as aforesaid since July 15, 1941, 
are many which are wool products within the intent and meaning of the 
Wool Products Labeling Act of 1939 in that such pants and other articles 
of wearing apparel are composed in whole, or in part, of wool, reprocessed 
wool, or reused wool as those terms are defined in said Act. Said wool 
products are subject to the Labeling provisions of said Act and said Rules 
and Regulations. 

Par. 4. Many of these said wool products sold and distributed by re- 
spondents in said commerce as aforesaid were misbranded in violation of 
the Wool Products Labeling Act of 1939 and the rules and regulations pro- — 
mulgated under such act in that said wool products, when introduced into 
said commerce, did not have on or affixed thereto a stamp, tag, label or 
other means of identification or a substitute in lieu thereof as provided by 
said act, showing (a) the percentage of the total fiber weight of the wool 
product, exclusive of ornamentation not exceeding 5 percentum of said 
total fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, 
(4) each fiber other than wool where said percentage by weight of such 
fiber was 5 percentum or more, and (5) the aggregate of all other fibers; 
(b) the maximum percentage of the total weight of the wool product of 
nonfibrous loading, filling, or adulterating matter; (c) the name of the man- 
ufacturer of the wool product, or the manufacturer’s registered identifica- 
tion number and the name of a subsequent seller or reseller of the product 
as provided for in the rules and regulations promulgated under such act, or 
the name of one or more persons subject to section 3 of the said act with 
respect to such wool product, (d) the percentages, in words and figures, 
plainly legible, by weight of wool contents of said wool product where such 
wool product contained a fiber other than wool. 

Par. 5. The aforesaid acts, practices and methods of respondents, as 
herein alleged, are all in violation of the Wool Products Labeling Act of 
1939 and the rules and regulations promulgated thereunder and are all to 
the prejudice and injury of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act and 
the Wool Products Labeling Act of 1939, the Federal Trade Commission 
on September 13, 1943, issued and subsequently served its complaint in 
this proceeding upon respondents, Samuel Rudovsky and Max Braunstein, 
copartners, trading and doing business as Rudd Manufacturing Com- 
pany, charging them with the use of unfair and deceptive acts and prac- . 


RUDD MANUFACTURING CO. ; Dick 
269 Findings 


_ tices in commerce in violation of the provisions of said acts. After the is- 
suance of said complaint and the filing of answer thereto by respondents, 
certain admissions were stipulated into the record by counsel for respond- 
ents at a hearing held before an examiner of the Commission theretofore 
duly designated by it, and the transcript of said hearing was duly filed in 
the office of the Commission. Thereafter, this proceeding regularly came 
on for final hearing before the Commission on the said complaint, answer, 
admissions stipulated into the record, report of the trial examiner, and 
briefs in support of and in opposition to the complaint (oral argument not 
having been requested) ; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


PARAGRAPH 1. Respondents, Samuel Rudovsky and Max Braunstein, 
are copartners, trading and doing business as Rudd Manufacturing Com- 
pany, with their principal office and place of business at 17 West Seven- 
teenth Street, New York, N. Y. Said respondents are now, and for more 
than one year last past have been, engaged in designing and cutting fabrics 
which are manufactured into men’s and boys’ pants and various other 
articles of wearing apparel. The remaining manufacturing operations 
necessary to completion of the apparel are performed for respondents by 
others. 

Par. 2. In the course and conduct of their aforesaid business, respond- 
ents have caused, and cause, said pants and other articles of wearing ap- 
parel, when sold by them, to be transported from their place of business in 
New York to purchasers thereof at their respective points of location in 
other States of the United States and in the District of Columbia. Re- 
spondents maintain, and have maintained, a course of trade in said prod- 
ucts in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 3. Among the articles of wearing apparel sold and distributed by 
respondents in commerce as aforesaid since July 15, 1941, are many which 
are wool products within the intent and meaning of the Wool Products 
Labeling Act of 1939 in that such articles of wearing apparel were com- 
posed in whole or in part of wool or reprocessed or reused wool as those 
terms are defined in said act. 

Par. 4. Substantial numbers of the aforesaid wool products sold and 
distributed by respondents in commerce as aforesaid were misbranded in 
violation of the Wool Products Labeling Act of 1939 and the rules and reg- 
ulations promulgated thereunder in that said wool products, when intro- 
duced into commerce, did not have on or affixed to them a stamp, tag, 
label, or other means of identification or a substitute in lieu thereof, as 
provided by said Act, showing (a) the percentage of the total fiber weight 
of the wool product, exclusive of ornamentation not exceeding 5 percentum 
of said total fiber weight, of (1) wool, (2) reprocessed wool, (3) reused 
wool, (4) each fiber other than wool where the percentage by weight of such 
fiber was 5 percentum or more, and (5) the aggregate of all other fibers; 
(b) the maximum percentage of the total weight of the wool product of 
any nonfibrous loading, fillings, or adulterating matter; (c) the name of 
the manufacturer of the wool product, or the manufacturer’s registered 
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identification number and the name of a subsequent seller or reseller of the 
product as provided for in the rules and regulations promulgated under 
said act, or the name of one or more persons subject to section 3 of the said 
act with respect to such wool product; (d) in plainly legible words and fig- 
ures, the percentages by weight of the wool contents of said wool product 
where such wool product contains fibers other than wool. 


CONCLUSION 


The aforesaid acts and practices of respondents are in violation of the 
Wool Products Labeling Act of 1939 and the rules and regulations pro- 
mulgated thereunder, and are all to the prejudice and injury of the public 
and constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, answer of respondents thereto, 
certain admissions stipulated into the record, report of the trial examiner, 
and briefs of counsel, and the Commission having made its findings as to 
the facts and its conclusion that said respondents have violated the pro- 
visions of the Wool Products Labeling Act of 1939 and the provisions of 
the Federal Trade Commission Act. 

It is ordered, That respondents, Samuel Rudovsky and Max Braunstein, 
copartners, trading and doing business as Rudd Manufacturing Company, 
or under any other name, jointly or severally, their representatives, agents, 
and employees, directly or through any corporate or other device, in con- 
nection with the introduction or manufacture for introduction into com- 
merce or the sale, transportation, or distribution of such products in 
commerce, as “‘commerce”’ is defined in the aforesaid acts, do forthwith 
cease and desist from misbranding men’s and boys’ pants, wearing ap- 
parel, or other ‘woo! products” as defined in and subject to the Wool 
Products Labeling Act of 1939, which contain, purport to contain, or in 
any way are represented as containing “wool,” ‘reprocessed wool,”’ or 
“reused wcol” as those terms are defined in said act, by failing to affix 
securely to or place on such products a stamp, tag, label, or other means 
of identification showing in a clear and conspicuous manner: 

1. The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 percentum of said total fiber 
weight, of (1) wool, (2) reprocessed wool, (8) reused wool, (4) each fiber 
other than wool where said percentage by weight of such fiber is 5 per- 
centum or more, and (5) the aggregate of all other fibers. 

2. The maximum percentage of the total weight of such wool product 
of any nonfibrous loading, filling, or adulterating matter. 

3. The name of the manufacturer of such wool product; or the manu- 
facturer’s registered identification number and the name of a seller of 
such wool product; or the name of one or more persons introducing such 
wool product into commerce, or engaged in the sale, transportation, or dis- 
tribution thereof in commerce, as “commerce” is defined in the Federal 
Trade Commission Act and the Wool Products Labeling Act of 1939. 

Provided, That the foregoing provisions concerning misbranding shall 
not be construed to prohibit acts permitted by paragraphs (a) and (b) of 
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section 3 of the Wool Products Labeling Act of 1939; and provided, 
further, that nothing contained in this order shall be construed as limiting 
any applicable provisions of said Act or the Rules and Regulations pro- 
mulgated thereunder. 

It is ‘further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which they have com- 
plied with this order. 3 
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In THE MATTER OF 


J. CLAUD GRIFFIN, TRADING AS COMMERCIAL ART, COM- 
PANY, ETC. AND DANIEL G. RIES, TRADING AS PRO- 
GRESSIVE PORTRAIT COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5183. Complaint, Feb. 26, 1944—Decision, Mar. 24, 1945 


Where an individual engaged in interstate sale and distribution of colored or tinted en- 
largements of photographs and of frames therefor, through house-to-house sales 
agents whom he supplied with small photographs or miniatures which purported 
to be samples of his work, and which represented a high degree of photographic and 
artistic skill and were very attractive in appearance— 

(a) Represented to prospective purchasers, who were induced to produce one or more 
photographs for examination, that such photographs would make excellent en- 
largements which would be similar in quality, finish, color, etc., to the aforesaid 
miniatures or samples, and frequently referred to the enlargement as a “‘painting”’ 
or a “hand painted portrait,” stating that it would be hand painted by artists; 

The facts being that the enlargements produced from photographs so submitted were in 
no way comparable to such miniatures, but were of very inferior quality and fre- 
quently worthless, and they were in no sense paintings or hand painted portraits 
but were merely cheap photographic enlargements on which little or no hand work 

_ was done and on which the coloring was supplied through an air brush; 

(b) Falsely represented at times that the price quoted for the enlargement—usually 
$2.98—represented a special or introductory offer and was lower than the price at 
which they were usually sold; 

(c) Concealed from customers, when the pictures were ordered, that the finished prod- 
uct would be so shaped and designed that it could be used only in an odd-style 
frame not ordinarily obtained in stores accessible to the consuming public, and that 
it would be difficult or impossible to obtain a frame to fit the picture from any 
source other than himself, and failed to reveal said facts until the customer was 
called upon by his second representative or “proof passer,’’ who exhibited what 
purported to be a proof in black and white of the proposed enlargement, for the 
ostensible purpose of obtaining the necessary color specifications, collected the pur- 
chase price or the balance due thereon, and for first time sought to secure the sale © 
of a frame at an exorbitant price ranging from $5 to $22, failing which said individ- 
ual took little or no further interest in supplying the pictures ordered, and cus- 
tomers declining to buy frames frequently encountered unreasonably long delays 
in obtaining the pictures and the return of the original photographs; and 

(d) Made use of various addresses as his places of business, which were in fact merely 
the addresses of persons or firms from whom he obtained the products he sold and 
who permitted use of their addresses as an inducement to him to purchase their 
products; and 

Where a second individual, from whom the former purchased enlargements— 

(e) Permitted the use by the former of the address at which his photograph enlarging 
business was located and thereby aided and cooperated with the former in carrying 
on the practices above described; 

With tendency and capacity to mislead and deceive a substantial portion of the pur- 

chasing public with respect to the character, quality, and vale of the products 
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sold by the individual first referred to and with respect to his identity and business 
status, and thereby cause its purchase of substantial quantities thereof: 

Held, That said acts and practices under the circumstances above set forth, were all to 
the prejudice of the public, and constituted unfair and deceptive acts and practices 
in commerce. 


Before Mr. J. Earl Coz, trial examiner. 

Mr. Marshall Morgan for the Commission. 

Mr. George Litile, of Pittsburgh, Pa., for J. Claud Griffin. 
Mr. Arthur D. Gatz, of Pittsburgh, Pa., for Daniel G. Ries. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that J. Claud Griffin, individually, and 
trading as Commercial Art Company, and formerly trading as Modern Art 
Company and American Arts, and Daniel G. Ries, individually, and trad- 
ing as Progressive Portrait Company, hereinafter referred to as respond- 
ents, have violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect as 
follows: 

PARAGRAPH 1. Respondent, J. Claud Griffin, is an individual, trading 
as Commercial Art Company, with numerous temporary business and 
post office addresses, the last known being located at Room No. 407, 929 
Fifth Avenue, Pittsburgh, Pa., and whose last known home address was 
720 East Diamond Street, North Side, Pittsburgh, Pa. Among other 
temporary business and post office addresses formerly employed by re- 
spondent were: 235 West Water Street, Syracuse, N. Y.; 506 The Arcade, 
Cleveland, Ohio; 929 Fifth Avenue, Pittsburgh, Pa.; and 608 Washington 
Trust Building, Pittsburgh, Pa. 

Respondent, Daniel G, Ries, is an individual, trading as Progressive 
Portrait Company, with his principal place of business located at Room 
No. 407, 929 Fifth Avenue, Pittsburgh, Pa. 

Par. 2. Respondent, J. Claud Griffin, is now and for more than five 
years last past has been, engaged in the sale and distribution of tinted or 
colored enlargements of photographs and snapshots and of frames there- 
for. Respondent, Griffin, causes and at all times mentioned herein has 
caused said products, when sold, to be transported from the State of 
Pennsylvania, or other points of origin, to the purchasers thereof located 
in various other States of the United States and in the District of Co- 
lumbia. . 

Par. 3. In the course and conduct of his said business, respondent, 
Griffin, has been and is now engaged in direct and substantial competition 
with the various corporations, partnerships, and individuals likewise en- 
gaged in the sale and distribution in commerce between and among the 
various States of the United States and in the District of Columbia, of 
tinted or colored enlargements of photographs and snapshots and of frames 
therefor. 

Par. 4. Respondent, Griffin, on the one hand, and respondent, Ries, on 
the other hand, in connection with the conduct of the said business of re- 
spondent, Griffin, for several years last past, have entered into and carried 
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out agreements with each other involving the use of false, misleading and 
deceptive acts, methods and practices to induce the purchase of respond- 
ent, Griffin’s, said products, as more fully hereinafter alleged. 

Par. 5. Respondent, Griffin, trading as Commercial Art Company, and 
formerly trading as Modern Art Company and American Arts, and oper- 
ating from the respective addresses, Room No. 407, 929 Fifth Avenue, 
Pittsburgh, Pa.; 234 West Water Street, Syracuse, N. Y.; 506 The Arcade, 
Cleveland, Ohio; 929 Fifth Avenue, Pittsburgh, Pa., and 608 Washington 
Trust Building, Pittsburgh, Pa., and from various other addresses to the 
Commission unknown, in effecting the sale of said tinted and colored en- 
largements of photographs or snapshots and of frames therefor, operates 
and has operated in substance as follows: 

1. Respondent, Griffin, trading as aforesaid, sells his products to mem- 
bers of the consuming public through the medium of salesmen or sales 
representatives appointed by him as agents in his behalf. Said salesmen 
or sales agents are furnished by respondent with appropriate credentials, 
order blanks or certificates, or other forms for use in taking orders. Said 
agents are further equipped with attractive samples of colored enlarge- 
ments, to be represented by them as having been done by Commercial Art 
Company or other company allegedly conducted and operated by respond- 
ent, Griffin, and to be typical of the fine work done by such companies. 

2. The first sales agent engaged in house-to-house canvassing of mem- 
bers of the consuming public approaches the customer for the primary~ 
purpose of obtaining an order for a colored enlargement. In pursuance of 
respondent’s sales plan, the contract price asked for an enlargement is to 
be obtained before.there is any mention made of a frame for the enlarge- 
ment. At no time does the first or contact sales agent make reference to 
the matter of the purchase of a frame. A customer is shown handsome 
samples of respondent’s work, made from carefully selected photographic 
subjects, and it is represented that for the sum of $2.98, or other compa- 
rable sum, the agent’s company will make the same type and grade of 
product for the customer. 

3. Said product fiom time to time is represented variously as a “‘por- 
trait,” “hand-painted portrait,” “hand painting in oil,” “hand-painted 
portrait on canvas,” and as a “‘silk brocade.” It is further represented 
from time to time by respondent’s said sales agents that the “‘ portrait”’ or 
“painting” has a regular sales value or price ranging from $15.00 to 
$30.00, or other comparable sum, and that the product is being offered at a 
“special producing price, unframed,”’ or for a small ‘producing charge,” 
or that the offer is being made in connection with an ‘advertising pro- 
gram”’ to “introduce this grade of art,” for the price of $2.98. From time 
to time it is represented in the case of children that the “portrait” or 
‘‘painting”’ to be made will be entered in a special Blue Ribbon Baby 
Contest. 

4. Having made these or similar representations, in whole or in part, 
respondent’s said sales agents then make request for the inspection of 
family photographs. A photograph pronounced an excellent subject for a 
‘“painting”’ is finally selected and a loan of the same is made by the cus- 
tomer to the salesman at the latter’s request for use in making the “por- 
trait” or “painting.” The salesman, if questioned in such connection by 
the customer, assures the customer that special care will be taken of the 
photograph and that it will be safely returned to the customer along with 
the finished “portrait” or “painting.” 
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The first or original contact sales agent taking the order for a “‘por- 
trait”’ or “painting” collects part payment thereon, usually a dollar, and 
fae with the treasured family photograph which has been entrusted to 

m. 

In a few weeks a second sales representative of respondent, designated 
to the customer as “‘field artist” and known to the trade as a “‘verifier” or 
“‘proof passer,” arrives at the home of the customer with a rough photo- 
graphic proof of an enlargement, collects the balance due on the picture or 
“painting,” and obtains instruction for the coloring to be employed in 
making the “ painting.” 

5. In further connection with the sale of colored photographic enlarge- 
ments, respondent, Griffin’s said sales agents on occasion represent and 
have represented to customers and prospective customers that the com- 
pany is putting on a special advertising campaign to get the company es- 
tablished in that community, to introduce its product in the community. 
Respondent’s method of so-called advertising in this relation is to induce 
the customer to take a chance by drawing from a number of envelopes con- 
taining slips of paper, on one or more of which appears the word “Special”’ 
or equivalent word or term. Respondent’s sales agents represent that the 
customer who is fortunate enough to draw the ‘‘lucky”’ slip of paper or 
certificate so marked is to receive a hand-painted oil portrait of any snap- 
shot or photograph on a background of canvas or silk or other durable 
material, ‘free’ except for the incidental sum of $2.98 representing the 
alleged expense of handling or a small producing charge. Respondent also 
represents in this connection that this enlargement is regularly sold at 
prices ranging from $15.00 to $30.00, and when the “draw” has been com- 
pleted the holder of the “special” or ‘‘lucky” slip will be furnished an 
opportunity to consult with a “‘field artist” from the company to discuss a 
sketch made from the photograph and to choose the colors desired. (At 
various times similar offers are and have been made at different prices.) 
The said envelopes containing said slips are so manipulated by respond- 
ent’s said sales representatives that each acceptable customer invariably 
draws a ‘“‘lucky”’ slip of paper or certificate marked ‘‘Special” or with 

equivalent word or term. 
othe ieiders of said ‘‘special” certificates or other so-called “lucky” 
slips are and have been led by the false statements and representations of 
respondent’s said sales agents, and by the “fake” drawing in which the 
customers were “lucky,” to believe that said coupon or certificate places 
and has placed the holder thereof at a distinct advantage in purchasing a 
painting or portrait, and such holders are and have been thereby induced 
to enter into contracts for the purchase of so-called “paintings” or “‘por- 
s ” 
Ress and in fact, said coupon or certificate gives the holder thereof 
no advantage in price whatsoever, for practically all purchasers are per- 
mitted to secure a “lucky” or ‘special ; d certificate or lucky slip” and all 
purchasers may purchase said “paintings’”’ or “ portraits” at the price 
quoted by respondent in making so-called “special introductory and ad- 
vertising offer.’’ In truth and in fact, said procedure, known to the trade 
as the ‘‘draw,” is merely a sales scheme employed to gain entry into the 
home of the prospective customer and to secure from the customer a 
photograph or snapshot, and thus more easily facilitate the sale thereafter 
icture and frame. : i 
a Pte so-called “portraits,” “paintings,” “hand-painted portraits,” 
and “hand paintings in oil,” and “hand-painted portraits on canvas”’ or 
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“silk” gold and distributed by respondent are not portraits in oil or paint- 
ings finished or produced by hand in oil colors, nor are they water color 
paintings or hand paintings or any work of art produced by the art of 
drawing, but on the contrary are merely cheap, quickly-made photo- 
graphic reproductions, costing not more than $1.25 each, which are tinted 
or colored by the use of pastel or crayon, water color or other powdered 
pigments soluble in water, sprayed upon the photographic reproduction 
in solution, largely through the use of a mechanical device known as an 
air brush, operated by compressed air. Furthermore, said pictures are not 
finished on canvas or silk or other durable material, but on cardboard. 

In truth and in fact, the so-called tinted or colored photographic repro- 
ductions sold and distributed by respondent, Griffin, are different from and 
greatly inferior in quality, workmanship and appearance to the handsome 
attractive samples exhibited by respondent’s sales representatives when 
obtaining orders for such products. Further, such products are not sold 
at an ‘‘advertising price,” ‘‘reduced price,” ‘‘special introductory price,” 
for the ‘‘cost of production”’ or ‘‘absolutely free.”” Respondent’s said 
colored enlargements do not have any sales price or value of $15.00 or 
$30.00 or other approximate sums, and the sales price of $2.98 is the regu- 
lar and customary price for which said products are usually and custom- 
arily sold by respondent in the ordinary course of business. 

The sales agent represented by respondent, Griffin, to be a ‘‘field ar- 
tist’”’ is not an artist in the sense that such term is ordinarily employed or 
understood by the public. On the contrary, said so-called ‘‘field artist”’ is 
nothing more than a follow-up man operating for and on behalf of respond- 
ent for the purpose of first collecting any balance due on an enlargement 
and thereafter selling a frame for such enlargement. Sales contracts ob- 
ligate the customer to pay $2.98 when “‘proof of my portrait is shown.” 
Said contracts also contain the provision, ‘‘ You are not obligated to order 
a frame.” 

Further, in truth and in fact, no arrangement has been entered into or 
put into operation by respondent, J. Claud Griffin, trading as Commercial 
Art Company, or trading under any other name, for the conduct of or par- 
ticipation in any baby contest at any time or place, nor for the entry in any 
baby contest of any colored enlargement sold or attempted to be sold by 
said respondent Griffin of any child or baby. 

‘7. Having concluded all financial aspects of the transaction relating to 
the colored enlargement by collecting before the product is completed any 
balance due thereon, the second sales agent or “field artist’ then mentions 
to the customer for the first time the matter of the sale of a frame for the 
colored enlargement or “‘painting.”” Sales agents are and have been care- 
ful to avoid mentioning the matter of the sale of a frame until the transac- 
tion involving the picture or “painting” has been fully concluded. 

_ Handsome samples of frames for the unfinished, undelivered, paid-for- 
in-full picture or ‘‘painting” are exhibited to the customer. In the event 
the customer objects to the purchase of a frame, compelling arguments 
and practices are employed by respondent’s said frame salesman. The 
customer is variously told that the picture will not hold its colors without 
a frame and will be “no good,” that it will be impossible for the customer 
to buy elsewhere a frame that will fit and protect the picture for the reason 
that the picture will have a convex surface and will be octagon in shape. 

It is in the sale of frames that profit is realized both by respondent and 

by his said sales agents. No profit is made by respondent in connection 
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with the sale of a colored enlargement. Prints cost from 20¢ to 22¢ each, 
the cost of finishing and coloring the enlargement runs from 60¢ up, and 
the salesman gets $1.50 commission on each enlargement sold. 

On occasion, sales agents of respondent, interested only in the sale of a 
frame for profit, have refused to deliver the picture or “painting” and to 
return the original treasured photograph which had been loaned to the 
salesman by the customer unless a frame is bought and paid for in full. 
Respondent’s said sales agents from time to time, in cases where customers 
have declined to purchase frames, have advised that pictures ordered 
would not be completed and that the customer would be unable to obtain 
the return of his original photograph unless a frame be purchased, and 
respondent’s agents have thereupon left the house of the customer and 
have not subsequently returned. 

From time to time discourteous and abusive language has been applied 
by respondent’s said sales agents to customers refusing to buy a frame, and 
unless strong outside pressure has been brought to bear, respondent from 
time to time has failed or refused to finish and deliver pictures and to re- 
turn family photographs to customers who did not buy aframe. Requests 
and complaints from customers have remained unanswered by respondent. 

Many customers have been willing to lose the $2.98 paid by them for the 
unfinished picture if they could only obtain the return of the treasured 
family photograph loaned by them. Photographs, the return of which in 
their original condition had been promised and assured, have on occasion 
been finally returned badly mutilated or in damaged condition to those 
refusing to buy a frame. . 

Purchasers are not advised, and there is no such understanding or agree- 
ment in connection with contracts for colored enlargements or frames 
therefor, that the completion and delivery of an enlargement is condi- 
tioned upon the prior purchase of a frame therefor; or that the sale of a 
frame is to be connected with and made a part of the original transaction, 
involving only the purchase of a colored enlargement; or that photographs 
or snapshots loaned or submitted by purchasers of colored enlargements 
are to be retained by respondent pending the purchase of a frame, or until 
the payment of any sum alleged to be due to respondent from a customer 
on a frame or otherwise. On the contrary, purchasers are advised by re- 
spondent that photographs lent by them to respondent will be returned at 
the time the finished enlargement is delivered, this without reference to the 
matter of a frame, and respondent’s sales contracts for colored enlarge- 
ments contain such assurance and pledge. Contract certificates given by 
respondent to customers in connection with the sale of a colored enlarge- 
ment contain and have contained the guarantee or pledge; 


We guarantee the safe return of your photograph with the finished work. 


s nt further conceals and has concealed from the purchaser at the 
Be ee wala “portrait” or “painting” is ordered the fact that the 
finished product will be delivered in an unusual octagon shape with a con- 
vex surface, and that it will be impossible for the purchaser thereafter to 
obtain a frame to fit said ee from any source except from or through 

rices fixed by him. : 

rapa Pe pondeae Daniel G. Ries, trading as Progressive Portrait 
Company, now operates and for several years last past has operated, in 
the city of Pittsburgh, Pa., from the address Room 407, 929 Fifth Avenue, 
Pittsburgh, Pa., a place of business for the making and sale of enlarged and 
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tinted or colored photographs. ' Pursuant to the arrangement with re- 
spondent, J. Claud Griffin, referred to in paragraph 4 of this complaint, 
respondent, Griffin, has been permitted by respondent Daniel G. Ries to 
use, and he uses and has used as his business office and address, the Pitts- 
burgh office and business address of said respondent Ries, namely, Room 
407, 929 Fifth Avenue, Pittsburgh, Pa.; and respondent, Griffin, in pur- 
suance of such arrangement has printed and employed in connection with 
the sale of his products, as aforesaid, order blanks, contract forms, adver- 
tising certificates, letterheads, receipt books and other forms containing 
the name and address, Commercial Art Company, Room 407, 929 Fifth 
Avenue, Pittsburgh, Pa. 

In further execution of said arrangements, respondent, Ries, has for- 
warded to customers of respondent Griffin from the former’s address, 
Room 407, 929 Fifth Avenue, Pittsburgh, Pa., colored enlargements made ~ 
by respondent, Ries in his studio for customers of respondent, Griffin, and 
has likewise shipped from his said address, by further arrangement with 
respondent, Griffin, frames sold by respondent, Ries, to respondent, 
Griffin, to fit said enlargements. Customers of respondent, Griffin, trad- 
ing as Commercial Art Company, are communicated with on stationery 
bearing the address of Room 407, 929 Fifth Avenue, Pittsburgh, Pa. 

In buying the said products of respondent, J. Claud Griffin, purchasers 
and prospective purchasers believe and they have believed that they are 
and were contracting and dealing with duly constituted representatives 
or sales agents of an existing studio or art company whose name appears 
and has appeared on the various contract forms, order blanks, identifica- 
tion certificates, or letterheads employed by respondent, Griffin, and his 
said sales agents or representatives. 

In truth and in fact, the name Commercial Art Company, with the ad- 
dress of Room 407, 929 Fifth Avenue, Pittsburgh, Pa., is merely that of a 
trade name employed by respondent, Griffin, in connection with the sale 
of pictures produced for him by respondent, Daniel G. Ries, in the studio 
actually operated by the latter at the said Pittsburgh address. In truth 
and in fact, the name of Commercial Art Company is wholly fictitious in 
that there is not and has not been any art company or studio in operation 
or existence at the address Room 407, 929 Fifth Avenue, Pittsburgh, Pa., 
designated Commercial Art Company or otherwise designated, nor at the 
addresses 234 West Water Street, Syracuse, N. Y., or 506 The Arcade, 
Cleveland, Ohio, or 608 Washington Trust Building, Pittsburgh, Pa., con- 
ducted by respondent, J. Claud Griffin. Said respondent, J. Claud Griffin, 
whether trading from the addresses Room 407, 929 Fifth Avenue, Pitts- 
burgh, Pa.; 234 West Water Street, Syracuse, N. Y.; 506 The Arcade, 
Cleveland, Ohio, or 608 Washington Trust Building, Pittsburgh, Pa., or 
from other addresses or through other names to the Commission un- 
known, has not owned, operated, or conducted and does not now own, 
operate or conduct any art studio, institution, or company, or office, or 
other place of business in Pittsburgh or elsewhere, and has not had any 
actual or financial interest in any company, association or other enterprise 
where tinted or colored enlargements of photographs are or were made; 
and he does not own, operate, or control nor has he owned, operated, or 
controlled the photographic or other equipment essential to the production 
of enlargements. Nor has respondent, Griffin, had in his employ under his 
control and direction any artists, operators,or persons skilled in photo- 
graphic technique or in the use of the air brush or paint brush, or skilled 
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in doing the necessary color work incident to the making of said colored 
photographic enlargements. . 

_ Par. 7. The use by respondent, Griffin, of the aforesaid trade name, 
Commercial Art Company, and of the Pittsburgh address, Room 407, 929 
Fifth Avenue, Pittsburgh, Pa., as the location of an art studio or company 
allegedly owned and operated by him, or of other trade names and ad- 
dresses for the purpose herein described, including the use of the name 
Commercial Art Company and other trade names in sales talks and on 
contract and other forms by his respective agents and exhibited by them to 
customers and prospective customers, and the posting at Room 407, 929 
Fifth Avenue, by respondent, Daniel G. Ries, of mail and pictures and 
frames therefor to customers and prospective customers of respondent, 
Griffin, as herein alleged, has and has had the purpose and capacity and 
tendency to mislead customers and prospective customers to erroneously 
believe and they have been led to believe that they were and are contract- 
ing and dealing with an established, operating, responsible studio, and 
that the pictures sold by respondent, Griffin, are high-grade hand-painted 
portraits, and that the frames therefor are of exceptional value, when such 
were not the facts, and to cause the public to purchase respondent Griffin’s 
pictures and frames in substantial numbers because of such belief so en- 
gendered. 

The use by respondents of the acts, practices, and methods aforesaid in 
connection with the offering for sale and selling of enlargements and 
frames in said commerce has the tendency and capacity to and does mis- 
lead and deceive members of the purchasing public into the erroneous and 
mistaken belief that the aforesaid statements, representations, and claims 
are true, and that said products are of the value and quality indicated. As 
a result of said erroneous and mistaken belief, a substantial number of the 
public have purchased said products in said commerce, thereby unfairly 
diverting trade in said commerce to the respondents from their competi- 
tors to the injury of said competitors and the public. 

Par. 8. The aforesaid acts and practices of respondents are all to the 
prejudice and injury of the public and of respondents’ competitors, and 
constitute unfair methods of competition in commerce and unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on February 26, 1944, issued and subsequently 
served its complaint in this proceeding upon the respondents, J. Claud 
Griffin, individually, and trading as Commercial Art Company, and 
Daniel G. Ries, individually, and trading as Progressive Portrait. Com- 
pany, charging them with the use of unfair and deceptive acts and prac- 
tices in commerce in violation of the provisions of that act. After the 
filing by respondent, J. Claud Griffin, of his answer to the complaint (no 
answer being filed by respondent, Daniel G. Ries), testimony and other evi- 
dence in support of and in opposition to the allegations of the complaint 
were introduced before a trial examiner of the Commission theretofore duly 
designated by it, and such testimony and other evidence were duly re- 
corded and filed in the office of the Commission. Thereafter, the proceed- 

ing regularly came on for final hearing before the Commission on the com- 
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plaint, answer of respondent, Griffin, testimony and other evidence, report © 
of the trial examiner upon the evidence and the exceptions filed by re- 
spondent, Griffin, to such report, and brief in support of the complaint 
(no briefs having been filed by the respondents and oral argument not 
having been requested); and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu l. Respondent, J. Claud Griffin, is an individual, trading as 
Commercial Art Company, his present business and post office address be- 
ing 720 East Diamond Street, Pittsburgh, Pa. He is now, and for a num- 
ber of years last past has been, engaged in the sale and distribution of col- 
ored or tinted enlargements of photographs and of frames for such enlarge- 
ments. 

Respondent, Daniel G. Ries, is an individual, trading as Progressive 
Portrait Company, with his place of business located at 929 Fifth Avenue, 
Pittsburgh, Pa. Respondent, Ries, is engaged in the making of colored or 
tinted enlargements of photographs and in the sale of such enlargements. 

Par. 2. In the course and conduct of his business, respondent, J. Claud 
Griffin, has caused his products, when sold, to be transported from the 
State of Pennsylvania and from other States of the United States to pur- 
chasers located in various States other than those in which such shipments 
originated. Respondent Griffin has maintained a course of trade in his 
products in commerce among and between various States of the United 
States. 

Par. 3. Respondent, Griffin, sells his products directly to the public 
through sales agents who make house-to-house calls on prospective purchas- 
ers. The agents are supplied by Griffin with order blanks and small pho- 
tographs or miniatures purporting to be samples of the work done by 
Griffin. These miniatures represent a high degree of photographic and 
artistic skill and are very attractive in appearance. After directing the 
prospective purchaser’s attention to the samples, the agent then endeav- 
ors to induce the prospect to produce one or more photographs for exam- 
ination. The photographs produced by the prospect are usually those of 
members of his family and are highly treasured for sentimental reasons. 
Upon examining the photographs the agent states that they would make 
excellent enlargements and assures the prospect that any enlargement or- 
dered would be similar in quality, finish, color, etc., to the miniatures car- 
ried by the agent as samples. The agent frequently refers to the proposed 
enlargement as a “painting” or a ‘hand painted portrait,” stating that 
the enlargement will be hand painted by artists. A further representation 
sometimes made is that the price quoted for the enlargement (usually 
$2.98) represents a special or introductory offer; that is, a price lower than 
that at which the enlargements are usually sold. If the agent succeeds in 
making a sale, he obtains the purchaser’s signature to a contract or order 
form and departs, taking with him the photograph which is to be enlarged. 
In some instances he collects from the purchaser a part of the purchase 
price of $2.98, but this is not required. 

A few weeks after the order is obtained a second representative of re- 
spondent, Griffin, calls on the purchaser. This representative is known 
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in the trade as a “proof passer.”” He exhibits to the purchaser what pur- 
ports to be a proof in black and white of the proposed enlargement and 
states that his call is for the purpose of obtaining the necessary color speci- 
fications for the finished picture, that is, the color of the subject’s hair, 
eyes, etc. The agent sometimes represents himself to the purchaser as an 
“artist.” After obtaining the color specifications and collecting the agreed 
purchase price of $2.98 or such balance thereof as may be due, the proof 
passer then brings up the subject of a frame for the picture. This is usu- 
ally the first time the matter of a frame has been mentioned throughout 
the entire transaction, the subject having been avoided by the first repre- 
sentative, and having also been avoided by the proof passer until after the 
color specifications have been obtained and the $2.98 collected. 

As a matter of fact, the frame for the picture represents, from Griffin’s 
viewpoint, the vital part of the transaction. The sale of the frame is the 

_end toward which the entire sales scheme is directed. Little or no profit 
is made by Griffin through the sale of the picture itself, as the expense of 
making the sale and supplying the picture consumes practically all of the 
purchase price. On the other hand, the margin of profit on the frames is 
extremely high, the frames being obtained by Griffin very cheaply, and 
resold to the public at prices ranging from $5.00 to $22.00. 

If a customer expresses himself as being unwilling to purchase a frame, 
his attention is directed by the proof passer to the fact that the picture will 
be finished in an irregular octagonal shape and highly convexed, and that 
it will therefore be very difficult or impossible for the customer to obtain 
elsewhere a frame which will fit the picture. By these means a customer is 
frequently compelled or induced to purchase a frame despite his inclination 
not to do so. In actual practice respondent, Griffin, takes little or no 
further interest in the supplying of the picture if the customer refuses to 
purchase a frame. Unreasonably long delays are frequently encountered 
by the customer in obtaining the picture and in obtaining the return of the 
original photograph. 

Par. 4. The representations made by respondent Griffin with respect 
to his enlargements are false and deceptive. The enlargements are in no 
way comparable to the miniatures carried by Griffin’s agents and exhib- 
ited to the public as samples of Griffin’s work. The enlargements are in 
fact of very inferior quality and frequently worthless. They are in no 
sense paintings or hand painted portraits but are merely cheap photo- 
graphic enlargements on which little or no hand work is done. The color- 
ing applied to the pictures is sprayed on through the use of a mechanical 
device known as an air brush which is operated by means of compressed 
air. The price quoted for the enlargements does not represent in any 
sense a special or introductory offer but is in fact the price at which the 
enlargements are regularly offered for sale. The entire sales scheme is 
deceptive and fraudulent in that, although the scheme has for its ultimate 
object the sale of a picture frame, such fact is concealed and withheld from 
the prospective purchaser until after the order for the enlargement has 
been obtained and the purchase price collected. Also concealed and with- 
held from the prospective purchaser is the fact that the enlargement will 
be of an irregular shape, and that it will be difficult or impossible for the 
purchaser of an enlargement to obtain elsewhere a frame which will fit the 

icture. 
‘ Par. 5. A further practice on the part of respondent Griffin has been 
the use of various addresses purporting to represent locations at which he 
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maintained places of business, but which were in fact merely the addresses 
of persons or firms engaged in the making of photographic enlargements 


and frames and from whom Griffin obtained the products which he sold to 


the public. These addresses appeared on Griffin’s contract or order forms 
along with his trade name, Commercial Art Company, or the name Amer- 
ican Arts, which was formerly used by him. One of such addresses was 
that of respondent Daniel G. Ries at 929 Fifth Avenue, Pittsburgh, Pa. 
At various times other addresses in Pittsburgh were used by Griffin, as 
well as addresses in Syracuse, N. Y., and Cleveland, Ohio. These fictitious 
addresses had the tendency and capacity to mislead the public with re- 
spect to Griffin’s identity and business status, in that they constituted 
representations that Griffin maintained a place of business at the address 
specified. Actually, Griffin had no established place of business at the 
address given or elsewhere. He did not make any of the photographic en- 
largements or frames sold by him but was engaged solely in the sale of 
products obtained from other parties, usually the business concerns lo- 
cated at the addresses used by:him. Such concerns permitted the use of 
their addresses by Griffin as an inducement to him to purchase their 
products. ; 

Par. 6. Pursuant to agreement with respondent, Griffin, respondent, 
Daniel G. Ries, has permitted the use by Griffin of the address at which his 
photograph enlarging business is located, and has thus aided and cooper- 
ated with respondent Griffin in carrying on the practice described in para- 
graph 5 hereof. 

Par. 7. The acts and practices of the respondents, as herein set forth, 
have the tendency and capacity to mislead and deceive a substantial por- 
tion of the purchasing public with respect to the character, quality, and 
value of the products sold by respondent, Griffin, and with respect to the 
identity and business status of respondent, Griffin, and the tendency and 
capacity to cause such portion of the public to purchase substantial quan- 
tities of such products as a result of the erroneous and mistaken belief so 
engendered. 


CONCLUSION 


The acts and practices of the respondents, as herein found, are all to the 
prejudice of the public and constitute unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


2 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of respondent, J. Claud 
Griffin, (no answer having been filed by respondent, Daniel G. Ries), testi- 
mony and other evidence taken before a trial examiner of the Commission 
theretofore duly designated by it, report of the trial examiner upon the 
evidence and the exceptions to such report, and brief in support of the 
complaint (no brief having been filed by the respondents, and oral argu- 
ment not having been requested); and the Commission having made its 
findings as to the facts and its conclusion that the respondents have vio- 
lated the provisions of the Federal Trade Commission Act. 

It is ordered, That respondent, J. Claud Griffin, individually, and trading 
as Commercial Art Company, or trading under any other name, and his 
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agents, representatives, and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale, and distribu- 
tion in commerce, as “‘commerce”’ is defined in the Federal Trade Com- 
mission Act, of respondent’s photographic enlargements or reductions and 
of frames therefor, do forthwith cease and desist from: 

1. Representing, directly or by implication, that respondent’s photo- 
graphic enlargements or reductions are paintings or are hand painted. 

2. Exhibiting to prospective customers as samples any photographs or 
pictures which are not in fact representative of the pictures sold by re- 
spondent. 

3. Representing, directly or by implication, that a picture to be made 
and delivered will be equal in quality and appearance to any sample dis- 
played to the customer, unless the picture thereafter delivered is in fact 
of the same quality, design, and workmanship as such sample. 

4. Representing, directly or by implication, that the price at which any 
of respondent’s products is offered for sale represents a special or intro- 
ductory offer or a reduced price, when such price is in fact the customary 
price at which such product is regularly sold. 

5. Concealing from or failing to disclose to customers at the time pic- 
tures are ordered that the finished picture will be so shaped and designed 
that it can be used only in an odd-style frame which cannot ordinarily be 
obtained in stores accessible to the consuming public, and that it will be 
difficult or impossible to obtain a frame to fit the picture from any source 
other than respondent. 

6. Using addresses purporting to represent the location at which re- 
spondent maintains his business, unless respondent does in fact maintain a 
place of business at the address specified; or otherwise misrepresenting 
respondent’s identity or business status. 

It is further ordered, That respondent, Daniel G. Ries, individually, and 
trading as Progressive Portrait Company, or trading under any other 
name, and his agents, representatives, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, sale 
and distribution by respondent, J. Claud Griffin, in commerce, as “‘com- 
merce”’ is defined in the Federal Trade Commission Act, of photographic 
enlargements or reductions and of frames therefor, do forthwith cease and 
desist from: ; 

Representing or cooperating in the representation that his business ad- 
dress is that of respondent, J. Claud Griffin, unless respondent, Griffin, 
does in fact maintain a place of business at said address; or otherwise co- 
operating with respondent, Griffin, in misrepresenting his identity or busi- 
ness status. ma 

It is further ordered, That the respondent shall, within 60 days after 
service upon them of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which they have com- 


plied with this order. 
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In THE MATTER OF 


COAST FISHING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS 
AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5197. Complaint, July 27, 1944—Decision, Mar. 26, 1945 


Where a corporation engaged in the packing and interstate sale and distribution of 
canned tuna, sardines, mackerel and other sea food products to buyers including 
those who—designating themselves as “‘brokers,’’ ‘‘merchandise brokers”’ or 
“speculative brokers’’—customarily -placed orders only with those sellers who 
would grant and pay them commissions or brokerage fees on their own purchases, 

‘ gome of whom distributed them under their own private brands, and who, masking 
their buying operations under the aforesaid fictional designations to collect com- 
missions or brokerage fees from said corporation and other sellers, invoiced and 
sold in their own names for their own accounts at their own prices and on their own 

» terms, and assumed full and complete credit risks— 

Paid and granted commissions or brokerage fees to buyers of its sea food products on 
their own purchases, as above illustrated: 

Held, That such payments were in violation of subsec. (c) of sec. 2 of the Clayton Act as 
amended. 


Mr. Edward 8. Ragsdale for the Commission. 
Mitchell, Silberberg & Knupp, of Los Angeles, Calif., for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof and hereinafter more par- 
ticularly designated and described, since June 19, 1936, has violated and 
is now violating the provisions of subsection (c) of section 2 of the Clayton 
Act (U.S.C. Title 15, Sec. 13) as amended by the Robinson-Patman Act, 
approved June 19, 1936, hereby issues its complaint, stating its charges 
with respect thereto as follows: 

ParaGrapH 1. Respondent, Coast Fishing Company, is a corporation, 
organized and existing under the laws of the State of California, with its 
principal office and place of business located at 621 S. Fries Avenue, Wil- 
mington, Calif. 

Par. 2. Respondent, Coast Fishing Company, is now engaged and for 
many years prior hereto, has engaged in the business of packing, dis- 
tributing, and selling canned tuna, canned sardines and canned mackerel 
and other sea food products (all of which are hereinafter called sea food 
products) in its own name and for its own account for resale directly to 
buyers located in States other than the State in which the respondent is 
established. As a result of respondent’s instructions, such sea food prod- 
ucts are shipped and transported across State lines to such buyers who are 
located in various States of the United States, other than the State where 
the respondent is established. 

The respondent, to distinguish its sea food products from the sea food 
products sold by competitors, and to facilitate sales, utilizes registered and 
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unregistered trade-marks and brands for the various types and grades of 
sea food products it sells. Among and representative of respondent’s well- 
known brands are: 

Coast, Treasure, Abbey Biltmore, Satisfaction, Wav i i 
Solomon, Lucky Strike, Flakies. ; ; eto awe sc 

Par. 3. The respondent, since June 19, 1936, in connection with the 
interstate sale and distribution of sea food products has been and is now 
paying or granting or has paid or granted, directly or indirectly, commis- 
sions, brokerage or other compensation or allowances or discounts in lieu 
thereof to buyers of said sea food products sold under its own labels. un- 
labeled and under buyers’ labels. ’ 

Par. 4. The respondent, since June 19, 1936, has distributed and sold 
and distributes and sells sea food products directly to certain buyers in 
interstate transactions as aforesaid and has paid to such buyers commis- 
sion or brokerage fees on purchases made by them in their respective 
names and for their respective accounts. The respondent’s method of 
distribution and sale, as hereinafter illustrated, is representative of the 
sales methods of a number of West Coast distributors. 

The respondent’s buyers customarily designate themselves as “brokers,” 
‘merchandise brokers,” or as ‘“‘primary distributors,” although they are 
known to the trade as ‘‘buying brokers”’ or “speculative brokers.”’ Such 
“buying brokers” or ‘“‘speculative brokers” customarily operate by plac- 
ing orders for merchandise with those sellers, and only with those sellers 
who will grant and pay them commissions or brokerage fees on their own 
purchases. Some such buyers are large scale buyers and sellers of sea food 
products distributed under their own private brands, which brands usually 
show the name and address of the buyer, but not of the packer, and identify 
the merchandise as being the product of the particular buyer who owns the 
label. 

Some such buyers customarily purchase their private brand sea food 
products from respondent and many other sellers and often during a given 
season, after shopping the market, will purchase such commodities under 
the same private brands from several competing sellers, placing their or- 
ders where they are able to secure the most favorable prices and terms. 

Such buyers place their orders for merchandise with respondent and 
other sellers, who, on receiving and accepting such orders, deliver the mer- 
chandise to a common carrier for delivery, but require that the buyer pay 
the purchase price as a condition precedent to the delivery of the mer- 
chandise. If such merchandise is lost or damaged in transit, such buyers 
file claims in their own names and collect damages from the carrier for 
their own account. 

On receipt of the merchandise, such buyers insure such merchandise and 
warehouse it in their own warehouses or in public warehouses, and there- 
after generally utilize the warehouse receipts covering the merchandise, 
together with the insurance contract, as collateral or security to obtain 
bank loans. : 

Such buyers mask these operations under the fictionalized designation 
of “brokers,” ““merchandise brokers,” or “primary distributors,” for the 
sole purpose of coloring the name and method of their operation in order to 
collect commissions or brokerage fees from respondent and from other 
sellers who will pay such buyers commissions or brokerage fees on their 
own purchases, notwithstanding the fact that it is well known to be the 
custom of such buyers to invoice and sell such merchandise in their own 
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names, for their own accounts, at their own prices, and on their own terms, 
and to assume full and complete credit risks. 

Par. 5. The acts and practices of the respondent in promoting sales 
of sea food products by paying to buyers, directly or indirectly, commis- 
sions, brokerage or other compensation and allowances or discounts in 
lieu thereof, as set forth above, are in violation of subsection (c) of section 
2 of the Clayton Act, as amended. : 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress entitled ‘““An Act to 
supplement existing laws against unlawful restraints and monopolies, and 
for other purposes,”’ approved October 15, 1914, (the Clayton Act) as 
amended by an act of Congress approved June 19, 1936, (the Robinson- 
Patman Act—U.S.C. Title 15, Sec. 13) the Federal Trade Commission on 
July 27, 1944, issued and subsequently served its complaint in this pro- 
ceeding upon the respondent named in the caption hereof, charging said 
respondent with violation of the provisions of subsection (c) of section 2 of 
said Clayton Act as amended. After the issuance of said complaint, the 
respondent in due course filed its answer admitting all material allegations 
of fact set forth in said complaint but stating that the acts and practices 
complained of were discontinued prior to the issuance of said complaint. 
Thereafter, respondent waived further hearing as to the facts, the filing of 
briefs, and oral argument. Thereupon, this matter regularly came on for 
final hearing before the Commission on said complaint and answer; and 
the Commission, having duly considered the same and being now fully ad- 
vised in the premises, makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


PaRAGRAPH 1. Respondent, Coast Fishing Company, is a corporation, 
organized and existing under the laws of the State of California, with its 
principal office and place of business located at 621 South Fries Avenue, 
Wilmington, Calif. 

Par. 2. Respondent, Coast Fishing Company is now, and for many 
years last past has been, engaged in the packing, sale, and distribution of 
canned tuna, canned sardines, canned mackerel, and other sea food prod- 
ucts (all of which are hereinafter frequently referred to as sea food prod- 
ucts). Pursuant to sales made, respondent causes its products to be trans- 
ported from its place of business to the purchasers at their various points 
of location in States other than the State in which the shipment originated, 
and maintains, and has maintained, a course of trade in such products in 
commerce, as “‘commerce”’ is defined in the said Clayton Act as amended. 

Par. 3. Since June 19, 1936, respondent has sold and distributed sea 
food products directly to certain buyers in commerce as aforesaid, and has 
paid to such buyers commissions or brokerage fees on the purchases made 
by them in their respective names and for their respective accounts. Some 
of the buyers who purchased sea food products from respondent designate 
themselves as “‘brokers,’’ ‘‘merchandise brokers,’”’ or ‘primary distrib- 
utors,” although they are known to the trade as “buying brokers” or 
“speculative brokers.”’ Such buying “brokers” or “speculative brokers” 
customarily operate by placing orders for merchandise with those sellers, 
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and only with those sellers, who will grant and pay them commissions or 
brokerage fees on their own purchases. Some of such buyers are large- 
scale buyers and sellers of sea food products which they distribute under 
their own private brands, which brands usually show the name and ad- 
dress of the buyer, but: not of the packer, and identify the merchandise as 
being the product of the particular buyer who owns the label. Some of 
the “buying brokers” or ‘“‘speculative brokers” customarily purchase 
their private-brand sea food products from respondent and from other 
sellers, and often during a given season, after shopping the market, will 
purchase such commodities under their same private brands from several 
competing sellers, placing their orders where they are able to secure the 
most favorable prices and terms. Respondent has sold its sea food prod- 
ucts to some of such purchasers under the buyer’s private label although 
it has its own trade-marks and brands which it customarily places on its 
products to identify and distinguish them from the products of others. 
Par. 4. Some “buying brokers” or ‘“‘speculative brokers” place their 
orders for merchandise with respondent and other sellers, who, on receiv- 
ing and accepting such orders, deliver the merchandise to a common car- 
rier but require that the buyer pay the purchase price as a condition pre- 
cedent to the delivery of the merchandise. If such merchandise is lost or 
damaged in transit, such buyers file claims in their own names and collect 
damages from the carrier for their own account. On receipt of the mer- 
chandise, such-buyers insure and warehouse it in their own warehouses or 
in public warehouses and thereafter generally utilize the warehouse re- 
ceipts covering the merchandise, together with the insurance contract, as 
collateral or security to obtain bank loans. Such buyers mask these buy- 
ing operations under the fictional designation of ‘‘ brokers,”’ ‘merchandise 
brokers,” or ‘‘primary distributors” for the sole purpose of coloring their 
method of operation in order to collect commissions or brokerage fees from 
respondent and from other sellers who will pay commissions or brokerage 
fees on such buyer’s own purchases, notwithstanding the fact that it is well 
known to be the custom of such buyers to invoice and sell such mer- 
chandise in their own names, for their own accounts, at their own prices, 
and on their own terms, and to assume full and complete credit risks. 


CONCLUSION , 


The aforesaid acts and practices of respondent in paying and granting 
commissions or brokerage fees to buyers of its sea food products on their 
own purchases of said commodities, as hereinbefore illustrated, constitute 
violations by said respondent of the provisions and subsection (c) of 
section 2 of the Clayton Act as amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of respondent admit- 
ting the material allegations of fact set forth in said complaint, and a 
waiver of all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provisions of subsection (c) 
of section 2 of “An act to supplement existing laws against unlawful re- 
straints and monopolies, and for other purposes,”’ approved October 15, 
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1914, (the Clayton Act) as amended by an act of Congress approved 
June 19, 1936, (the Robinson-Patman Act—U.8.C. Title 15, Sec. 13). 

Tt ts ordered, That respondent, Coast Fishing Company, a corporation, 
its officers, directors, representatives, agents, and employees, directly or 
through any corporate or other device, in or in connection with the sale 
and distribution of sea food products or other merchandise in commerce, 
as ‘‘commerce”’ is defined in the aforesaid Clayton Act, do forthwith cease 
and desist from: 

Paying or granting, directly or indirectly, anything of value as a com- 
mission or brokerage, or any compensation, allowance, or discount in lieu 
thereof to any purchaser upon purchases for his own account, or to any 
agent, representative, or other intermediary acting in fact for or in behalf 
of or subject to the direct or indirect control of the purchaser to whom 
sale is made. 

It is further ordered, That respondent shall, within 60 days after service 
upon it of this order, file with the Commission a report in writing setting 
peice in detail the manner and form in which it has complied with this 
order. 
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In THE MarTrTEr or 


LONDON HANDKERCHIEF COMPANY, INC. AND 
HARRY STEINBERG 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5212. Complaint, Sept. 2, 1944—Decision, Mar. 26, 1945 


Where a corporation and its president and principal stockholder, engaged in the inter- 
state sale and distribution to wholesalers and retailers of handkerchiefs, which were 
seconds, rejects or irregulars of inferior quality, badly cut and imperfectly sewed 
and of a retail value considerably less than the price charged therefor— 

(a) Sold said handkerchiefs so packed in a sealed carton bearing the legends ‘“‘Send a 
Hank to a Yank” and “Serving those who Serve,” that they were not visible to 
purchasers and no opportunity was afforded to observe their quality; and 

(6) Represented thereby, and through furnishing to dealers display posters bearing the 
legend: “Hanks for Yanks,” ‘6 large cotton handkerchiefs packaged, ready for 
mailing, no wrapping no stamp necessary’”’ and a depiction of the package, and 
through advertisements in trade journals in effect so stating, that said handker- 
chiefs were of good quality, well made and long wearing and comparable to others 
usually sold at the same or similar price; 

With the effect of misleading dealers and members of the purchasing public, with the 
result that such members, and especially relatives and friends of the armed serv- 
ices purchased said products, and with the effect of thereby placing in the hands 
of dealers and retailers means of misleading and deceiving such members, and with 
tendency and capacity to cause them to purchase substantial quantities of said 
products: 

Held, That said acts and practices, under the circumstances above set forth, were all to 
the prejudice and injury of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Mr. J. W. Brookfield, Jr. for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that London Handkerehief, Inc., a cor- 
poration, and Harry Steinberg, an individual, and the president of London 
Handkerchief Company, Inc., hereinafter referred to as respondents, have 
violated the provisions of the said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the interest of the 
public, hereby issues its complaint, stating its charges in that respect as 
follows: 

ParaGrapH 1. Respondent, London Handkerchief Company, Inc., is a 
corporation, organized and doing business under and by virtue of the laws 
of the State of New York, with its office and principal place of business 
located at 9 East 38th Street in the city of New York, N. Y. 

Respondent, Harry Steinberg, is president and principal stock holder of 
respondent corporation, London Handkerchief Company, Inc., and formu- 
lates, controls and directs its policies and practices. Respondent, Harry 
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Steinberg, has his offices at the same address as that of corporate respond- 
ent. Said respondents act together and in cooperation with each other in 
doing the acts and things hereinafter alleged. 

Par. 2. Respondents are now, and for more than one year last past have 
been, engaged in the sale and distribution of handkerchiefs to wholesale 
dealers and retail dealers located at points in the various States of the 
United States and in the District of Columbia. Respondents cause and 
have caused said handkerchiefs when sold to be transported from their 
place of business in the city of New York, N. Y., to purchasers thereof at 
their respective points of location in various States of the United States 
and in the District of Columbia. There is now and has been for more than 
one year last past a course of trade by respondents in said handkerchiefs in 
commerce between and among the various States of the United States and 
in the District of Columbia. 

Par. 3. In the course and conduct of their business as described in par- 
agraph 2 hereof respondents have used the following method of selling and 
furthering the sale of their handkerchiefs: 

Six of said handkerchiefs are packed in a sealed carton bearing the 
legends ‘‘Send a Hank to a Yank,” and, “Serving those who Serve” and 
these packages are sold to dealers for resale to the purchasing public. The 
manner or packing said handkerchief is such that they are not visible to 
purchasers or prospective purchasers, and they are afforded no oppor- 
tunity to observe the quality of said handkerchiefs. 

Respondents furnish to said dealers display posters advertising said 
packages of handkerchiefs bearing the following legend, ‘‘Hanks for 
Yanks,” ‘‘6 large cotton handkerchiefs packaged, ready for mailing no 
wrapping no stamp necessary’”’; and a depiction of the package of hand- 
kerchiefs. 

Respondents have also in printed advertisements published in trade 
journals having a general circulation, published the following statement. 


Khaki Hanksforthe Yanks * * * Asusual Hank is on the job providing Khaki 
handkerchiefs for the men in the service. Here is a timely promotion, 6 large long 
wearing Khaki handkerchiefs specially packaged in a self mailing service gift box. 


Feature this new gift box display it prominently. Make it easy to send ‘“‘Hanks to ~ 


Yanks.” 
London Handkerchief Co., Inc. 


Par. 4. By the use of these methods of packaging their handkerchiefs, 
and by the use of the above quoted statements in their advertising, re- 
spondents cause the dealers and members of the purchasing public to be- 
lieve that their handkerchiefs are of good quality, well made and long 
wearing, and comparable to other handkerchiefs usually sold at the same 
or similar price. 

In truth and in fact, the handkerchiefs so packed and sold by respond- 
ents are seconds, rejects or irregulars, of inferior quality, badly cut and 
imperfectly sewed, and have a retail value considerably less than the price 
charged by respondents. 

Members of the purchasing public especially relatives and friends of 
members of the armed services purchase respondents handkerchiefs as 
packaged and sold by them, in the belief that said handkerchiefs are well 
made, long wearing, and of good quality, and of the value indicated by 
their price. Respondents thus place in the hands of dealers the means of 
deceiving and misleading members of the purchasing public. 


t 
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_ Par. 5. The use by respondents of the aforesaid misleading and decep- 
_ tive acts and practices has the tendency and capacity to cause members of 
the purchasing public to purchase substantial quantities of respondents 
handkerchiefs. " 

Par. 6. The aforesaid acts and practices of respondents, as herein al- 
leged, are all to the prejudice and injury of the public and constitute unfair 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on September 2, 1944, issued and subsequently 
served its complaint in this proceeding upon respondent, Harry Steinberg, 
an individual, charging him with the use of unfair and deceptive acts and 
practices in commerce. After the issuance of said complaint and the filing 
of the answer of respondent, Harry Steinberg, the Commission, by order 
entered herein, granted the motion of said respondent for permission to 
withdraw his answer and to substitute an answer admitting all the material 
allegations of fact set forth in said complaint and waiving all intervening 
procedure and further hearing as to said facts, which substitute answer was 
duly filed in the office of the Commission. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on the said 
complaint and said substitute answer of respondent, Harry Steinberg; and 
the Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 


PARAGRAPH 1. (a) Respondent, London Handkerchief Company, Inc., 
was, until its dissolution early in 1944, a corporation, organized and doing 
business under and by virtue of the laws of the State of New York, with 
its office and principal place of business located at 9 Hast Thirty-Eighth 
. Street, New York, N. Y. 

(b) Respondent, Harry Steinberg, an individual, with offices at 9 Hast 
Thirty-Eighth Street, New York, N. Y., was president and principal 
stockholder of London Handkerchief Company, Inc. He formulated, con- 
trolled, and directed the policies and practices of said company, and he 
and the company acted together and in cooperation with each other in 
doing the acts and things hereinafter found. 

Par. 2. For a substantial period of time respondents were engaged in 
the sale and distribution of handkerchiefs to wholesale and retail dealers 
located at points in various States of the United States and in the Dis- 
trict of Columbia. Respondents caused said handkerchiefs, when sold, to 
be transported from their place of business in New York, N. Y., to pur- 
chasers thereof at their respective points of location in various States of 
the United States and in the District of Columbia, and maintained a 
course of trade in said handkerchiefs in commerce between and among 
various States of the United States and in the District. of Columbia. 

Par. 3. In the course and conduct of the aforesaid business, respondents 
used the following method of selling and furthering the sale of their hand- 
kerchiefs: Six of said handkerchiefs were packed in a sealed carton bearing 
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the legends “‘Send’a Hank to a Yank,” and ‘“‘Serving those who serve,” and 
these packages were sold to dealers for resale to the purchasing: public. 
The manner of packing said handkerchiefs was such that they were not 
visible to purchasers or prospective purchasers and no opportunity was 
afforded purchasers to observe the quality of said handkerchiefs. Re- 
spondents, in advertising said packages of handkerchiefs, furnished to 
dealers display posters bearing the following legend: “Hanks for Yanks,” 
“6 large cotton handkerchiefs packaged, ready for mailing, no wrapping, 
no stamp necessary,” and a depiction of the package of handkerchiefs. 
Respondents also published the following statement in printed advertise- 
ments in trade journals having a general circulation: 


Khaki Hanks forthe Yanks * * * As usual Hank is on the job providing Khaki 
handkerchiefs for the men in the service. Here is a timely promotion, 6 large long wear- 
ing Khaki handkerchiefs specially packaged in a self mailing service gift box. 

Feature this new gift box display it prominently. Make it easy to send ‘Hanks to 
Yanks.” 

London Handkerchief Co., Inc. 


Par. 4. By the use of the aforesaid method of packaging their harid- 
kerchiefs and by the use of the above-quoted statement in their adver- 
tising, respondents caused dealers and members of the purchasing public 
to believe their handkerchiefs were of good quality, well made and long 
wearing, and comparable to other handkerchiefs usually sold in the same 
or similar price. In truth and in fact, the handkerchiefs so packed and 
sold by respondents were seconds, rejects, or irregulars, of inferior quality, 
badly cut and imperfectly sewed, and of a retail value considerably less 
than the price charged by respondents. Members of the purchasing pub- 
lic, especially relatives and friends of members of the armed services, pur-’ 
chased respondents’ handkerchiefs as packaged and sold by them in the 
belief that said handkerchiefs were well made, long wearing, of good qual- 
ity, and of the value indicated by their price. Respondents thus placed in 
the hands of dealers and retailers means of deceiving and misleading mem- 
bers of the purchasing public. 

Par. 5. The use by respondents of the aforesaid misleading and decep- 
tive acts and practices has had the tendency and capacity to cause mem- 
bers of the purchasing public to purchase substantial quantities of re- 
spondents’ handkerchiefs. 


CONCLUSION 


The aforesaid acts and practices are all to the prejudice and injury of 
the public and constitute unfair and deceptive acts and practices in com- 
es within the intent and meaning of the Federal Trade Commission 

ct. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission.and the answer of the individual 
respondent, Harry Steinberg, in which answer said respondent admitted 
all the material allegations of fact set forth-in said complaint and waived 
all intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and its conclusion that 
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said peuondans has violated the provisions of the Federal Trade Commis- 

sion Act 

_ It is ordered, That respondent, Harry Steinberg, his representatives, 
agents, and employees, directly or through any corporate or other device, 

in connection with the offering for sale, sale, and distribution in commerce, 

as ‘‘commerce” is defined in the Federal Trade Commission Act, of hand- 

kerchiefs, do forthwith cease and desist from: 

ie Selling or distributing handkerchiefs which are seconds, rejects, or 
irregulars, so packaged as not to be readily subject to inspection by the 
purchaser, without clearly disclosing on such package that the handker- 
chiefs are seconds, rejects, or irregulars. 

2. Representing, directly or by ‘mplication, that handkerchiefs which 
are seconds, rejects, or irregulars are well made or good quality handker- 
chiefs. 

It is further ordered, That respondent, Harry Steinberg, shall within 60 
days after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he has 
complied with this order. 

It cs further ordered, In view of the dissolution of the corporate respond- 
ent, London Handkerchief Company, Inc., that the complaint herein be, 
and the same hereby is, dismissed as to said respondent. 
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In THE MaTTER OF 


MAY GOLDBERG, TRADING AS NORMAN COMPANY, 
AND SAMUEL J. GOLDBERG 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC..5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3812. Complaint, Jan. 28, 1942 \—Decision, Mar. 29, 1946 


Where two individuals engaged in competitive interstate sale and distribution of lamps, 
shades and novelties; in selling and distributing their merchandise by devious 
methods— 

(a) Forwarded small orders of merchandise, charges for which usually amounted to less 
than $25, to various department stores and other similar organizations, without 
having received orders therefor, selecting in many cases as prospective consignees 
stores which maintained a resident buying agent in New York City, and usually 
advised those concerned, when a shipment was questioned, that the order had been 
placed by the local resident buyer and was on file and, in the event the copy thereof 
was demanded either by the consignee or the buying agent, maintained that they 
had it while making use of various excuses and delays for their failure to produce 
it; ; 

(b) Usually refused to accept the return of such merchandise which consignees refused 
to accept, and threatened such consignees with legal action for failure to accept the 
same; and 

(c) In other cases, accepting return of the merchandise, made claims upon the con- 
signee for transportation charges, breakage etc.; 

With the result that purported consignees, in many cases, accepted and paid for such 
merchandise on the assumption that it had been properly ordered; in others paid 
therefor because of threats of legal action and to avoid expensive litigation on such 
small amounts; and in some instances—upon being advised that it had been refused 
by said individuals when returned and would be sold by the transporting agent for 
charges—accepted and paid therefor rather than continue the controversy; and 

(d) In cases where payment was refused by the consignee, in addition to sending vari- 
ous demands for payment, also sent letters purporting to be written by a collection 
agency, demanding payment, and represented that such accounts had been insured _ 
and were being turned over to their surety company for attention; 

The facts being they did not so insure any of their accounts nor did they obtain the 
services of any bona fide collection agency to enforce collections, but, instead, pur- 
chased such purported letters from collection agencies in blank and filled in and 
mailed them without any further connection or service of such agencies; and while 
suit was threatened in many cases, in no instance, in so far as appeared, was suit 
ever filed to recover payment on such alleged purchases; 

With capacity and tendency to mislead and deceive a substantial number of retail 
dealers, and to induce them to purchase their said products under the erroneous 
belief that such products had actually been ordered, or in order to avoid the ex- 
pense and inconvenience of threatened litigation, whereby trade was diverted un- 
fairly to them from competitors who did not engage in similar practices: . 

Held, That said acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public and of their competitors, and constituted unfair 
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methods of competition in commerce and unfair and deceptive acts and practices 
therein. 


Before Mr. Lewis C. Russell, trial examiner. 
Mr. Karl Stecher for the Commission. 


AMENDED CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that May Goldberg, trading under the 
name Norman Company, and Samuel J. Goldberg, hereinafter referred to 
as respondents, have violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its amended complaint, stating its charges 
in that respect as follows: 

PaRAGRAPH 1. Respondent, May Goldberg, is an individual, doing 
business under the trade name of Norman Company, with her principal 
place of business and general office at 169-173 Madison Avenue, or at 
43 West 16th Street, in the city of New York, State of New York. Re- 
spondent, Samuel J. Goldberg, is the husband of May Goldberg and ac- 
tively participated as a principal in the acts and practices hereinafter com- 
plained of and in the operation of the business hereinafter described. 
Respondents, trading under the name Norman Company, are now and 
have been for several years heretofore, engaged in the business of selling 
and distributing, among other items of merchandise, lamps, shades and 
novelties. Respondents have caused, and do cause, said products to be 
transported from their place of business in New York to the purchasers or 
purported purchasers thereof located at points in the States of the United 
States other than the State of New York. 

Par. 2. The respondents have been and are now engaged in substantial 
competition in the sale and distribution of said lamps, shades and novelties 
with corporations and with partnerships and with other individuals like- 
wise engaged in the business of selling and distributing similar and other 
articles of merchandise in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business, respondents have 
from time to time shipped such merchandise to various individuals, part- 
nerships and corporations without having previously received orders 
therefor from said purported purchasers. In their correspondence with 
a purported purchaser respondents have contended that said merchandise 
was shipped in response to an order from the purported purchaser or its 
agent or representative. Respondents have in a large percentage of such 
instances refused to accept the return of said merchandise from the pur- 
ported purchaser, insisting that the same should be kept and paid for by 
said purported purchaser. In many instances in which merchandise has 
been returned by the purported purchaser and accepted by the respond- 
ents, claims of various sorts covering transportation charges, breakage, 
etc., have been made against the purported purchaser. 

In some instances, in their attempt to enforce payment for their mer- 
chandise or their claims, respondents have sent form letters of a collection 
agency to the purported purchasers. In other instances, respondents have 
threatened to turn the matter over to their surety company, which alleg- 
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edly guarantees all of their accounts, for collection by iegal proceedings if 
necessary. 

On their letterheads, directly under the name Norman Company, re- 
spondents have printed the word ‘‘manufacturers,” thereby representing 
to the public that the lamps, shades and novelties which they offer for 
sale and sell are manufactured by them. 

Par. 4. In truth and in fact, respondents have no orders for the mer- 
chandise sent out to purported purchasers in the manner set forth herein. 
The purpose of respondents is, through means of threats, coercion and 
annoyance, to induce the purported purchaser to accept and pay for the 
merchandise rather than submit to the annoyance of the interminable cor- 
respondence and threats in which respondents indulge. 

The form letters which appear to be sent to the purported purchasers by 
a collection agency are purchased by respondents in blank and the name 
inserted thereon by them. Said purported purchasers are thus induced to 
believe that the letters are sent to them by a bona fide collection agency, 
when in truth and in fact the senders of said letters are the respondents. 

In truth and in fact, respondents have no intention of turning any of 
their claims over to a surety company for collection as threatened in their 
letters and no such surety company is employed by them. 

In truth and in fact, respondents are not the manufacturers of the mer- 
chandise which they offer for sale and sell. 

Par. 5. The use by the respondents of the acts and practices herein- 
above described has had, and now has, the capacity and tendency to, and 
does, mislead a substantial number of retail dealers and induce them to 
purchase respondents’ products under the erroneous belief that such 
products have actually been ordered, or in order to avoid the expense and 
inconvenience of threatened litigation. 

As a consequence thereof, trade has been and is unfairly diverted to 
respondents from their competitors who are also engaged in the sale and 
distribution of lamps, shades and novelties in commerce among and be- 
tween the various States of the United States who do not engage in similar 
practices to induce the purchase of their products. As a result thereof, 
injury has been and is being done by respondents to competition in com- 
merce among and between the various States of the United States and in 
the District of Columbia. 

Par. 6. The aforesaid acts and practices of respondents, as herein al- 
leged, are all to the prejudice and injury of the public and of respondents’ 
competitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on June 8, 1939, issued, and subsequently 
served, its complaint in this proceeding upon the respondents, Norman 
Company, a corporation, and Samuel J. Goldberg, Mrs. May Goldberg, 
Edward Koplin, and Max Feder, individually, and as officers of said cor- 
poration, charging them with the use of unfair methods of competition in 
commerce and unfair and deceptive acts and practices in commerce in vio- 
lation of the provisions of said act. After the issuance of said complaint, 
testimony and other evidence in support of, and in opposition to, the 
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allegations of said complaint were introduced before a trial examiner of the 
Commission theretofore duly designated by it, and said testimony and 
other evidence were du y recorded and filed in the office of the Commission. 
Thereafter, it appearing to the Commission from said testimony and other 
evidence that the Norman Company was not a corporation but, instead, 
was a trade name used by May Goldberg and that the respondents, Ed- 
ward Koplin and Max Feder, had no connection with said business, the 
Commission on October 14, 1941, issued its order upon the respondents, 
May Goldberg and Samuel J. Goldberg, to show cause why an amended 
complaint should not issue to conform to the proof and the testimony and 
other evidence heretofore introduced should not be considered to the same 
extent and effect as if taken under said amended complaint. 

Thereafter, this matter having come on to be heard by the Commission 
upon said order to show cause and answer of the respondent, May Gold- 
berg, the Commission on January 28, 1942, issued its order directing that 
an amended complaint issue and that the testimony and other evidence 
heretofore taken .be considered in support thereof and in opposition 
thereto to the same extent and effect as if said proof had been offered and 
received under such amended complaint; and said amended complaint was 
duly issued and served upon said respondents, May Goldberg and Samuel 
Goldberg. Thereafter, the proceeding regularly came on for final hearing 
before the Commission on said amended complaint, testimony and other 
evidence, report of the trial examiner upon the evidence and exceptions 
filed thereto, supplemental report of the trial examiner, and brief and sup- 
plemental brief filed in support of the complaint (no briefs having been 
filed by respondents or oral argument requested); and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGRrarH 1. Respondents, May Goldberg, and Samuel J. Goldberg, 
her husband, are individuals, engaged in the sale and distribution of mer- 
chandise under the trade name of Norman Company, which trade name is 
registered under the name of May Goldberg as sole proprietor. Said re- 
spondents maintain their principal place of business at 169-173 Madison 
Avenue in the city of New York and State of New York. The respondent, 
May Goldberg, was in charge of the finances of the business, and the re- 
spondent, Samuel J. Goldberg, was in charge of the operation of the busi- 
ness, taking care of the hiring of employees, soliciting business, and filling 
of orders: In the course and conduct of said business, when occasion arose, 
May Goldberg signed correspondence nuder the names ‘‘M. Goldberg” 

nd ‘‘M. Feder.” 

. Par. 2. The respondents, May Goldberg and Samuel J. Goldberg, have, 
for several years last past, been engaged in the business of selling and dis- 
tributing, among other items of merchandise, lamps, shades, and novelties, 
and cause such products, when sold, to be transported from their place of 
business in the State of New York to purchasers located in various other 
States of the United States. Respondents maintain, and at all times men- 
tioned herein have maintained, a course of trade in said products in com- 
merce among and between the various States of the United States. _ 

Par. 3. The respondents have been, and are, engaged in substantial 
competition in the sale and distribution of said lamps, shades, and novel- 
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ties with other individuals and with partnerships and corporations engaged 
in the business of selling and distributing similar and other articles of mer- 
chandise in commerce among and between the various States of the United 
States. 

Par. 4. In the course and conduct of their aforesaid business, the re- 
spondents, May Goldberg and Samuel J. Goldberg, were engaged in the 
sale and distribution of their merchandise by devious methods consisting 
principally of forwarding small orders of merchandise to various depart- 
ment stores and other similar organizations without having received an 
order for such merchandise. In many cases, the respondents selected as 
prospective consignees of their shipments, department stores and other 
similar places of business that maintained a resident buying agent in the 
city of New York. When such merchandise was received by these con- 
signees, in many cases the absence of a purchase order was overlooked or 
it was assumed that the purchase had been made by the resident buying 
agent in New York. In those cases where the shipment was questioned 
and request made of the respondents as to the authority under which the 
merchandise was shipped, such parties were usually advised that the order 
had been placed by the local resident buyer in New York and that the 
respondents had such order on file. In the event a copy of the order was 
demanded, either by the consignee or the resident buying agent, the re- 
spondents maintained that they had such order, but by means of various 
excuses and delays failed to produce such order for inspection. In those 
cases where the consignee refused to accept such shipments because of the 
absence of prior order and returned the merchandise to the respondents, 
the respondents usually refused to accept the return of the merchandise 
and entered into an interchange of correspondence threatening such con- 
signee with suit or other legal action for failure to accept such shipments. 
In other cases, the respondents accepted return of the merchandise and 
made claims upon the consignee for transportation charges, breakage, etc. 

The amount charged by the respondents for the merchandise shipped in 
this manner without order usually amounted to less than $25. In many 
cases, the purported consignee accepted and paid for such merchandise 
under the assumption that it had been properly ordered. In other cases, 
such consignees paid for such merchandise because of threats of legal action 
on the part of the respondents and in order to avoid expensive litigation on 
such small amounts. In some instances, such consignees, upon being ad- 
vised that shipment had been refused by respondents when returned and 
would be sold by the transporting agent for charges, accepted and paid for 
such shipments rather than continue further controversy as to the exist- 
ence or nonexistence of an order for the merchandise. In those cases where 
payment was refused by the consignee, the respondents, in addition to 
sending various demands for payment, also forwarded letters purporting 
to be written by a collection agency, demanding payment, and also repre- 
sented that such accounts had been insured and were being turned over to 
their surety company for attention. The respondents did not so insure any 
of their accounts nor did they obtain the services of any bona fide collec- 
tion agency to enforce collection of their accounts, but, instead, such pur- 
ported letters from collection agencies were purchased by the respondents 
in blank and filled in and mailed out by the respondents without any 
further connection or service of such collection agency. Although suit 
was threatened in many cases, the Commission finds no instance in which 
kes respondents ever filed suit to recover payment on such alleged pur- 
chases. 
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Par. 5. The use by said respondents of the aforesaid acts and practices 
has had, and now has, the capacity and tendency to, and does, mislead and 
deceive a substantial number of retail dealers and to induce them to pur- 
chase said respondents’ products under the erroneous belief that such 
products have actually been ordered or in order to avoid the expense and 
inconvenience of threatened litigation. As a direct result thereof, trade 
has been diverted unfairly to the said respondents from their competitors 
who are also engaged in the sale and distribution of similar products in 
commerce among and between the various States of the United States and 
who do not engage in similar practices to induce the purchase of their 
products. 


CONCLUSION 


The aforesaid acts and practices of the respondents, May Goldberg an 
Samuel J. Goldberg, as herein found, are all to the prejudice and injury of 
the public and of said respondents’ competitors and constitute unfair 
methods of competition in commerce and unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the amended complaint of the Commission, testimony and other 
evidence in support of the amended complaint and in opposition thereto 
taken before a trial examiner of the Commission theretofore duly desig- 
nated by it, report and supplemental report of the trial examiner upon the 
evidence and exceptions filed thereto, and brief and supplemental brief 
filed in’ support of the complaint; and the Commission having made its 
findings as to the facts and its conclusion that said respondents, May 
Goldberg and Samuel J. Goldberg, individually and trading as Norman 
Company, have violated the provisions of the Federal Trade Commission 
Act. 

It is ordered, That the respondents, May Goldberg, an individual, and 
Samuel J. Goldberg, an individual, trading under the name of Norman 
Company or any other trade name, and their representatives, agents, and 
employees, directly or through any corporate or other device in connection 
with the offering for sale, sale, and distribution of lamps, shades, novelties, 
and other items of merchandise in commerce as ‘‘commerce”’ is defined in 
the Federal Trade Commission Act, do forthwith cease and desist from: 

1. Shipping or delivering their merchandise to department stores and 
other retailers without previous order or agreement to purchase, for the 
purpose of inducing the purchase of their said products through mistake. 

2. The use of threats of legal action, demand letters purporting to be 
from the collection agencies, and other forms of coercion to induce a con- 
signee to accept and pay for merchandise which had not been ordered or 
shipped under an agreement to purchase. 5 

3. Representing that the accounts of the respondents are insured or 
that claims based upon refusal to accept merchandise not previously or- 
dered will be turned over to a surety company for collection. 

4. Refusing to accept return of merchandise shipped by respondents 
without bona fide order or previous agreement to purchase. 
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5. Making false claim for damages on merchandise returned by con- 
signees to whom merchandise was shipped without order or other agree- 
ment to purchase. 

It ts further ordered, That the respondents, Samuel J. Goldberg and May 
Goldberg, shall, within 60 days after service upon them of this order, file 
with the Commission a report in writing, setting forth in detail the manner 
and form in which they have complied with this order. 
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In THE MarTrer or 


SOLOMON A. BORTZ 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4961. Complaint, May 11, 1943—Decision, Mar. 29, 1945 


Where an individual engaged under various trade names, as below set forth, in inter- 
state sale and distribution of post cards and other printed material for obtaining 
by subterfuge address, employer and other information about delinquent debtors, 
including folders made up of a @rd with space for address of the person from whom 
information was sought and an information return post card addressed to him un- 
der one of said trade names; 

Making use of a plan under which he printed a number identifying the particular credit 
or collection agency purchaser on information return cards, and forwarded the 
folders to the purchaser, and the latter stamped and addressed the address card to 
the debtor at his last known address, and returned the complete units for mailing 
to said individual, who in due course forwarded to the particular purchaser the 
information supplied by the addressee recipient on the return cards — 

(a) Represented directly and by implication through use of the trade name ‘‘Susque- 
hanna Pen Co.” that he was in the business of selling and distributing pens; and, 

(6) Represented through said cards and placed in the hands of his customers a means 

' of representing, to the recipients thereof, that pens were being offered them free as 
an introductory offer by the Advertising Department of the Susquehanna Pen Co.; 

The facts being he was not thus engaged; the pens supplied to the recipients of the cards 
were of very cheap construction, costing him approximately 80 cents a gross; and 
the whole scheme was merely a subterfuge for obtaining information; 

(c) Represented through use of the trade name ‘‘ Trust Service Co.,” that he was en- 
gaged in the administration of trust estates or that his business bore some relation 
to trusts; and d 

(d) Represented through statements on folders issued under the trade name “‘ Bortz & 
Co.” and others issued under the name “ Trust Service Co.,” that he was engaged in 
locating missing heirs, recovering unclaimed assets for the true owners thereof, 
checking titles to real estate, and handling estates, and that the person concerning 
whom information was sought had or might have an interest in an estate or land, 
which would be of financial benefit to him; 

The facts being that said trade names were used by him as a subterfuge, and the folders 
and other printed matter had as their sole purpose the obtaining of information 
about the recipients to facilitate the collection of alleged delinquent accounts by 
his customers; 

With capacity and tendency to engender in the minds of a substantial number of per- 
sons, the erroneous belief that the aforesaid post cards, folders, and other printed 
matter were sent them for the purpose of determining whether or not they had an 
interest in some estate or property, or for the purpose of introducing pens under 
an advertising campaign; and to cause such persons, by reason thereof, to give in- 
formation which they would otherwise not have supplied: 

Held, That said acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public and constituted unfair and deceptive acts and 


practices in commerce. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. Randolph W. Branch for the Commission, 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade 
Commission, having reason to believe that Solomon A. Bortz, an individ- 
ual, has violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

PagacrapH 1. Respondent, Solomon A. Bortz, is an individual, trading 
under the names Bortz & Company, Trust Service Company and Susque- 
hanna Pen Company, with his principal offige and place of business located 
at Anderson, Ind. 

Par. 2. Respondent is now, and for more than four years last past has 
been, engaged in the sale and distribution of postcards, envelopes, form 
letters and other printed material designed and intended to be used by 
creditors, collection agencies and attorneys in obtaining information con- 
cerning delinquent debtors. Respondent causes the said postcards, en- 
velopes, form letters and other printed material to be transported from his 
aforesaid place of business in Anderson, Ind., to purchasers thereof located 
in the various States of the United States and in the District of Columbia. 
Respondent maintains, and at all times mentioned herein has maintained, 
a course of trade in said postcards, envelopes, form letters and other 
printed material in commerce between and among the various States of the 
United States and in the District of Columbia. We 

Par. 3. The said cards sold and distributed by respondent when using 
the name “Susquehanna Pen Company” are in the form exemplified by a 
photostatic copy thereof marked Exhibit A; when using the name “‘ Bortz 
&. Company” are in the form exemplified by a photostatic copy thereof 
marked Exhibit B. The said form letters sold and distributed by respond- 
ent when using the name ‘‘Trust Service Company” are in the form ex- 
emplified by a photostatic copy thereof marked Exhibit C. The said Ex- 
hibits A, B and C are attached hereto, and by this reference are incorpo- 
rated herein and made a part hereof.! 

Par. 4. In the space opposite “This is your No.’’ on the cards exempli- 
fied by Exhibit A, in the space opposite ‘‘ File No.” on the cards exemplified 
by Exhibit B, and in the space below ‘Please Refer to File Number” on 
the letter exemplified by Exhibit C, respondent places numbers, which are 
his code numbers and identify his customers to him. 

Respondent’s customers address the cards to the persons concerning 
whom information is sought, at their last known address, attach the post- 
age necessary for their delivery to such persons, and cause the cards to be 
delivered to respondent at Anderson, Ind. 

Respondent’s customers insert in the appropriate spaces in the form let- - 
ters the names and last known addresses of the persons concerning whom 
information is sought and cause them to be signed by some individual. 
The letters are then placed in stamped envelopes, purchased from re- 
spondent, addressed to such persons, together with a reply envelope ad- 
dressed to: 

Trust Service Co. 
Williams Bldg. 


Anderson, Indiana. 


1ee pages 311, 312, and 313. 
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Such reply envelopes sometimes are, and sometimes are not, stamped by 
respondent’s customers; they are purchased by respondent’s customers 
from him. : 

Said customers, thereafter, cause the envelopes, addressed to the persons 
concerning whom information is sought, and the enclosures to be delivered 
to respondent at Anderson, Ind. 

After receipt by respondent from his customers of the said cards and let- 
ters, respondent causes them to be deposited in the United States mail. 

Such of the return postcards and form letters as are filled out and mailed 
by the recipients thereof are received’ by respondent, the customers identi- 
fied by the code numbers, and sent by him to the customers so identified. 

Respondent in the past has sent to many of those who returned the 

“Susquehanna Pen Company ”’ card a cheap pen of Japanese manufacture. 

Par. 5. By means of the “Susquehanna Pen Company” cards, respond- 
ent has falsely represented and placed in the hands of his customers means 
of falsely representing, directly and by implication, to the recipients of 
said cards that the pens referred to were of such a character that the 
friends and fellow employees of the recipients might be interested in the 
purchase thereof, and that respondent’s proposal was made in order to 
introduce his pens to prospective purchasers and as a means of advertising 
the same. , 

Par. 6. Through the use of the name ‘Susquehanna Pen Company’”’ 
respondent has represented, directly and by implication, that he is in the 
business of selling and distributing pens. 

Par. 7. The said representations were false and misleading. In truth 
and in fact, the pens sent by respondent to those who returned the ‘‘Sus- 

. quehanna Pen Company” cards were of the cheapest description and not 
of such a character as to be of any possible interest to persons to whom 
they might be exhibited, and were not sent as a means of getting their mer- 
its before possible purchasers. The said cards were not sent as a method 
of promoting the sale of pens, but have as their sole purpose the obtaining 
of information about the recipients. The whole scheme was merely a sub- 
terfuge for obtaining information, and the said name is merely a disguise 
for the true nature of the business. 

Par. 8. By means of the ‘“‘ Bortz & Company” cards and “Trust Service 
Company” letters and envelopes respondent has represented, and placed 
in the hands of his customers, means of falsely representing, directly and 
by implication, to the recipients thereof that respondent has correspond- 
ents in all principal cities of the world, handles and administers estates, is 
engaged in the business of locating heirs to estates or to interests therein, 
engages in searches of records and titles to property, and in recovering un- 
claimed assets for the true owners thereof, and that the person concerning 
whom information is sought has or may have an interest in an estate or 
land which will be of financial benefit to him. 

Par. 9. Through the use of the name “Trust Service Company”’’ re- 
spondent has represented, directly and by implication, that his business 
bears some relation to trusts. ; ' 

Par. 10. The said representations are false and misleading. In truth 
and in fact the business of respondent, trading as “Bortz & Company”’ 
and “Trust Service Company” has nothing whatever to do with trusts, 
and the name “Trust Service Company” is merely a disguise for the true 
nature of the business. Respondent, trading as aforesaid, does not have 
correspondents in all principal cities of the world, does not handle or ad- 
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minister estates, is not engaged in the business of locating heirs to estates 
or interests therein, or in searches of records or titles to property or in the 
recovery of unclaimed assets for the true owners thereof. He has no 
knowledge of any interests in estates or in lands to which the persons con- 
cerning whom information is sought may be entitled. 

Par. 11. The sole purpose of the said cards and letters is to secure in- 
formation in order to facilitate the collection of alleged delinquent ac- 
counts by respondent’s customers. 

Par. 12. The use as hereinabove set forth of the foregoing false and 
misleading statements, representations and designations has had the ca- 
pacity and tendency to, and has misled and deceived many persons to 
whom said cards, letters and envelopes were sent into the erroneous and 
mistaken belief that said statements, representations and designations 
were true, and by reason thereof to give information which they would not 
otherwise have supplied. 

Par. 13. The aforesaid acts and practices of respondent as herein al- 
leged are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. : 


Report, FINDINGS AS TO THE FAcTS, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on May 11, 1943, issued, and subsequently 
served, its complaint upon the respondent, Solomon A. Bortz, an individ- 
ual, charging him with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. After the issuance 
of said complaint and the filing of respondent’s answer thereto, testimony 
and other evidence in support of and in opposition to the allegations of 
said complaint were introduced before a trial examiner of the commission 
theretofore duly designated by it, and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. Thereafter 
this proceeding regularly came on for final hearing before the Commission 
upon said complaint, answer thereto, testimony and other evidence, report 
of the trial examiner upon the evidence and exceptions filed thereto, and 
briefs filed in support of the complaint and in opposition thereto; and the 
Commission, having duly considered the matter and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion drawn 
therefrom. 

; FINDINGS AS TO THE FACTS 


ParaGRAPH |. Respondent, Solomon A. Bortz, is an individual, trading 
under the names Bortz & Company, Trust Service Co., and Susquehanna 
we Co., with his principal office and place of business located at Anderson, 

nd. 

Par. 2. Respondent is now, and for several years last past has been 
engaged in the sale and distribution of post cards, envelopes, form letters. 
and other printed material designed and intended to be used by creditors. 
collection agencies, and attorneys in obtaining information concerning 
delinquent debtors. Respondent causes said post cards, envelopes, form 
letters, and other printed material to be transported from his place of 
business in the State of Indiana to,purchasers thereof located in various 
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other States of the United States. Respondent maintains, and at all times 
mentioned herein has maintained, a course of trade in said post cards, en- 
velopes, form letters, and other printed material in commerce among and 
between the various States of the United States. 

Par. 3. Among the post cards and other printed material designed for 
obtaining information concerning delinquent debtors were certain cards or 
folders sold by the respondent to creditors and collection agencies under 
the name of Susquehanna Pen Co. These cards or folders were made up 
of units composed of two cards—an address card, with space for inserting 
_ the address of the debtor or other person from whom information was 
sought, and an information card in the form of a return post card, so de- 
signed that they could be sold and mailed as a folder. The reply card was 
addressed to the Susquehanna Pen Co., Advertising Department, Ander- 
son, Ind. These cards informed the recipient that the Susquehanna 
Pen Co. would mail him a pen absolutely free of charge as an introductory 
offer and requested the filling out of certain information on the return 
card, such as the name and present address and the place of employment of 
the recipient. 

When a creditor or collection agency purchased a supply of said mailing 
cards or folders, the respondent printed an identification number on the 
information cards and forwarded said mailing cards or folders to the pur- 
chaser. The address card of respondent’s unit was then addressed to the 
debtor at his last-known address by the creditor, collection agency, or 
other purchaser, who also attached necessary prepaid postage. The units 
composed of the two cards were then returned by the purchaser to the 
respondent and were mailed by him from the city of Anderson, Ind., to the 
persons and to the addresses placed upon the address cards by the pur- 
chaser. 

When the recipient responded to the request for information contained 
on the address card, he filled in the blank spaces on the information card, 
detached such card from the address card, and mailed it to the address 
given thereon, to wit, Susquehanna Pen Co., Advertising Department, 
Anderson, Ind. When these cards were received by the respondent, he 
forwarded them to the purchaser, identified by the identification number 
appearing on said cards, and mailed a pen to the recipient. 

Through the use of the trade name Susquehanna Pen Co., respondent 
represented directly and by implication that he was in the business of sell- 
ing and distributing pens, and by means of the representations on said 
cards respondent represented, and has placed in the hands of his customers 
a means of representing, to the recipients of said cards that pens were being 
offered them as an introductory offer by the Advertising Department of the 
Susquehanna Pen Co. In fact, respondent was not engaged in the sale of 
pens, and the pens supplied to the recipients of the.cards were of very 
cheap construction, costing the respondent approximately 80 cents a gross. 
The cards were not sent as a method of promoting the sale of pens but 
had as their sole purpose the obtaining of information about the recipi- 
ents. The whole scheme was merely a subterfuge for obtaining informa- 
tion, and the use of the trade name Susquehanna Pen Co. was merely a 
disguise for the true nature of the business. 

Par. 4. Another and similar practice adopted by the respondent was 
that conducted under the trade name of Bortz & Company. In this con- 
nection the respondent used a folder similar to that hereinabove described, 
containing a reply card addressed to Bortz & Company, Liberal Life Bldg., 
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Anderson, Ind. This card contained, as descriptive of Bortz & Company, 
the statements: 


ESTATE COUNSELORS 
LIBERAL LIFE BLDG. 
ANDERSON, IND. 


Estates Handled Searchers of Records 
Missing Heirs Located _ Examiners of Titles 


and further informed the recipient that Bortz & Company was looking for 
a person of the name of the recipient and had reason to believe that the 
recipient might be the party and that it was a matter of distinct impor-- 
tance for the recipient to make sure whether or not he was the correct- 
-party by answering the questions appearing on the reply card. The infor- 
mation required to be filled in contained the name and residence, name and 
address of the nearest relative, name of present employer, name of bank, 
and whether or not the recipient owned his home or rented, or owned an 
automobile. As in the case of the folders hereinabove described, when a 
creditor or collection agency purchased a supply of said mailing cards or 
folders, the respondent printed an identification number on the informa- 
tion cards and forwarded said mailing cards or folders to the purchaser, 
who in turn addressed the cards to the debtor at his last-known address, 
attached the necessary postage, and returned the cards to the respondent 
for mailing from Anderson, Indiana. Any replies received through the 
reply card were forwarded by the respondent to the creditor or collection 
agency indicated by the identification number. 

Par. 5. Another and similar practice adopted by the respondent was 
that conducted under the trade name of Trust Service Co., Williams 
Building, Anderson, Ind. In this connection the respondent used a printed 
form purporting to be from the Trust Service Co., at the top of which were 
the statements: 


ESTATES HANDLED EXAMINERS OF TITLES 
MISSING HEIRS LOCATED SEARCHERS OF RECORDS 


UNCLAIMED ASSETS RECOVERED 


By this form the recipient was informed that the Trust Service Co. was 
endeavoring to contact a person bearing the recipient’s name and was re- 
quested to fill out the information called for in the blank spaces, which 
might be of great importance to the recipient. The information requested 
was the name and resident address of the recipient, his previous address, 
occupation, date of birth, name and birthplace of father, and name of 
nearest living relative and also, as references, the name of the recipient’s 
employer, former employer, name of bank, and personal description. As 
in the case of the folders hereinabove described, when a creditor or collec- 
tion agency purchased a supply of respondent’s printed material, the 
respondent placed an identification number on the printed form and for- 
warded it to the purchaser, together with a blank envelope for addressing 
to the debtor, with return address of 209 Williams Building, Anderson, 
Ind., and a return envelope addressed to Trust Service Co., Williams 
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Bldg., Anderson, Ind. The purchaser would then address the envelope to 
the debtor or other person from whom information was requested and en- 
close therein the form of the Trust Service Co. and return envelope ad- 
dressed to the Trust Service Co., together with necessary postage, which 
envelope was then sealed and forwarded to the respondent for mailing from 
Anderson, Ind. Any replies received on the printed forms were forwarded 
by the respondent to the creditor or collection agency indicated by the 
identification number. vag 

Par. 6. Through the use of the trade name Trust Service Co., respond- 
ent represented directly and by implication that he was engaged in the 
administration of trust estates or that his business bore some relation to 
trusts. Through the use of the statements contained on the folders issued 
under the trade name Bortz & Company and the form issued under the 
trade name Trust Service Co., the respondent represented that he was en- 
gaged in locating missing heirs, recovering unclaimed assets for the true 
owners thereof, checking titles to real estate, and handling estates, and 
that the person concerning whom information was sought had or might 
have an interest in an estate or land, which would be of financial benefit to 
him. In fact, respondent trading as Bortz & Company and as Trust Serv- 
ice Co., is not engaged in the administration of trusts or the handling of 
trust estates and does not locate missing heirs or attempt to recover un- 
claimed assets, but, instead, said trade names are used by the respondent 
as a subterfuge, and the folders and other printed matter are not for- 
warded for the purpose of obtaining any information concerning interests 
in estates or lands, or the ownership thereof, but have as their sole purpose 
the obtaining of information about the recipients to facilitate the collection 
of alleged delinquent accounts by respondent’s customers. 

Par. 7. The use, as hereinabove set forth, of the foregoing acts and 
practices has the capacity and tendency to engender in the minds of a sub- 
stantial number of persons, the erroneous and mistaken belief that the 
aforesaid post cards, folders, and other printed matter were sent them for 
the purpose of determining whether or not they had an interest in some 
estate or property, or in the case of the folders forwarded under the name 
of Susquehanna Pen Co., that such cards were forwarded to them for the 
purpose of introducing pens under an advertising campaign ; and such prac- 
tices had the tendency and capacity to cause such persons, by reason 
thereof, to give information which they would otherwise not have supplied. 


CONCLUSION 


The acts and practices of the respondent, as herein found, are all to the 
prejudice and injury of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Federal 


Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
on the complaint of the Commission, answer of the respondent, testimony 
and other evidence in support of and in opposition to the allegations of 
said complaint taken before a trial examiner of the Commission thereto- 
fore duly designated by it, report of the trial examiner upon the evidence 
and exceptions filed thereto, and briefs filed in support of the complaint 
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and in opposition thereto; and the Commission having made its findings as 
to the facts and its conclusion that the respondent has violated the pro- 
visions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Solomon A. Bortz, an individual, 
trading under the name of Bortz & Company, Susquehanna Pen Co., or 
Trust Service Co., or trading under any other name or names, and his 
representatives, agents, and employees, directly or through any corporate 
or other device in connection with the offering for sale, sale, and distribu- 
tion in commerce as “‘commerce’’ is defined in the Federal Trade Com- 
mission Act of mailing cards, folders, or any other printed material for use 
in obtaining information concerning debtors or other persons, do forthwith 
cease and desist from: 

1. Using the words “Susquehanna Pen Co.” in respondent’s trade name 
or using any other word or words to designate or describe the business of 
the respondent which represent or imply that respondent’s business is 
that of selling or distributing pens or other merchandise. 

2. Using the words ‘‘Trust Service Co.” or any other words of similar 
import or meaning to designate or describe the business of the respondent, 

3. Using, or placing in the hands of others for use, cards, folders, or 
other printed material so worded or designed as to represent or imply that 
the respondent is conducting an advertising campaign or is distributing 
pens or other merchandise free of charge for the purpose of promoting the 
sale of such merchandise. 

4. Representing directly or by implication that persons concerning 
whom information is sought through respondent’s cards or other printed 
material have or may have an interest in some estate, unclaimed asset, or 
cae property when the information sought is for use in the collection of 

ebts. 

5. Using, or placing in the hands of others for use, cards, folders, or 
other printed material so worded and designed as to represent or imply 
that it has been forwarded by some agency engaged in the administration 
of trusts or estates or engaged in locating missing heirs or persons having 
an interest in some estate, property, or unclaimed asset, or that the infor- 
mation sought to be obtained by such cards, folders, or other printed ma- 
terial is for use in locating such missing heirs or other interested parties 
when the information sought is for use in the collection of debts. 

It 1s further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in writing, 
ae ceae in detail the manner and form in which he has complied with 
this order. 
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Exhibit A 
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ATTACHED 
CARD 


Is a Free Advertising Offer 


CLIP AND 
MAIL IT TO US 
TODAY 


No Obligation 
No Postage Required 
SUSQUEHANNA PEN CO. 
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COPY Correspondents in All Principal one of the World 


UNCLAIMED ASSETS RECOVERED 


ESTATES HANDLED EXAMINERS OF TITLES 
MISSING HEIRS LOCATED SEARCHERS OF RECORDS 


TRUST. SERVICE CoO. 
Williams Building 
Anderson, Ind. * 
Phone: 331 PLEASE REFER 


TO FILE NUMBER 
TO 


We are endeavoring to contact a person bearing your name. In order for 
us to make further progress in our investigation, will you kindly answer 
the following? This may be of great importance to you. 


Full Name Date of Birth and Place 


Previous Address Nearest Living Relativ 
(Use other side for more) Stroh] WP MLIORSERO Ci oIshLLe a eels i eed pt 
Address 

af DRS a a a a EES rd Reale ees IRE Laat Facials aia lail Street 

Occupation 

Te Marr rath wth 1 & MOLITOR, hn). sO DCA IA labs alberta State rrr 

If Married, 

Mate’s Name 

gee es he eS es ee ee a ed Se ets ee ate ee) en eS eee eh Bes 
REFERENCES 

Your 

Employer 

atiaanty (SES Ene ta FirmName Street ss City State 

Former Employers 

Piatt Tee Bit Cee ied Nannies tt 4 Street City —«SState 

jeter fot noe baling 7 elon as Street —_— CHIGU BCMA L State 

Name of Your Bank 

GS SOUT, CODER OE 97 21 PRO Bieeae OS FATT Gigs THUS State 


General Remarks: (Use 
other side of this blank if necessary) 
If the above information checks with the records, you will be sented. Use 
enclosed envelope and a prompt reply will facilitate matters. 
Very truly yours, 
TRUST SERVICE CO. 


Manager, Research Department. 
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Complaint 40 F. T. C. 


In THE MATTER OF 


MARINE PRODUCTS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 2 (c) OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS AMENDED 
BY ACT APPROVED JUNE 19, 1936 


Docket 5137.- Complaint, Mar. 14, 1944—Decision, Mar. 29, 1945 


Where a corporation engaged in the interstate sale and distribution of canned tuna, 
abalone and skip jack— 

Paid and granted to buyers, some of whom incorrectly designated themselves as brok- 
ers, commissions or brokerage or compensation, allowances, or discounts in lieu 
thereof on purchases of its products made by such buyers on their own behalf and 
for their own accounts, including purchases bearing its brands and labels and pur- 
chases bearing the private brands or labels of the buyers: 

Held, That said acts and practices in paying and granting such commissions or broker- 
age to purchasers of its products constituted violation of subsec. (c) of Sec. 2 of the 
Clayton Act as amended. 


Mr. Edward 8. Ragsdale for the Commission. 
Mr. Benjamin W. Shipman, of Los Angeles, Calif., and Mr. Fulton 
Brylawski, of Washington, D. C., for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the party 
respondent named in the caption hereof and hereinafter more particularly 
designated and described, since June 19, 1936, has violated and is now vio- 
lating the provisions of subsection (c) of section 2 of the Clayton Act 
(U.S.C. Title 15, Sec. 13) as amended by the Robinson-Patman Act, ap- 
proved June 19, 1936, hereby issues its complaint, stating its charges with 
respect thereto as follows: 

PaRAGRAPH 1. Respondent, Marine Products Company, is a corpora- 
tion, organized and existing under the laws of the State of California, with 
its principal office and place of business located at 3370 Harasthy Street, 
San Diego, Calif. ' 

Par. 2. Respondent, Marine Products Company, is now engaged and 
for many years prior hereto, has engaged in the business of distributing 
and selling canned tuna, canned abalone, and canned skip jack and other 
sea food products (all of which are hereinafter called sea food products) in 
its own name and for its own account. 

The respondent sells and distributes its sea food products through two 
separate and distinct methods. First, through intermediaries who act as 
its agents in negotiating the sale of its sea food products and for which 
services such intermediaries customarily are paid, directly or indirectly, 
commissions or brokerage fees. Second, through the sale of its sea food 
products directly to buyers who are paid, directly or indirectly, commis- 
sion or brokerage fees on their own purchases of such sea food products. 

The respondent, to distinguish its sea food products from the sea food 
products sold by competitors and to facilitate sales, utilizes registered and 
unregistered trade-marks and brands for various sea food products it sells, 
which brands are generally known as packers’ or sellers’ brands. 
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The respondent also sells its sea food products unlabeled or unbranded, 
and also under the labels or brands of its buyers, which brands or labels 
are generally known to the trade as private or buyers’ brands. Some of 
such buyers who incorrectly designate themselves as brokers also utilize 
registered and unregistered labels and brands, which labels and brands are 
utilized in selling such respective buyers’ merchandise. Such buyers are 
primarily engaged in the purchase and sale of sea food products in their 
own name and for their own account. 

Par. 3. The respondent in the course and conduct of its said business, 
since June 19, 1936, has sold and distributed a substantial portion of its 
sea food products directly to buyers located in States other than the State 
in which the respondent is established, and as a result of said sales and the 
respondent’s instructions, such sea food products are shipped and trans- 
ported across State lines to such buyers who are located in various States 
of the United States. 

Par. 4. The respondent, since June 19, 1936, in connection with the 
interstate sale and distribution of sea food products in its own name and 
for its own account for resale, has sold such sea food products to buyers 
located in the various States of the United States other than the State 
where respondent is established, and has been and is now paying or grant- 
ing or has paid or granted, directly or indirectly, commissions, brokerage or 
other compensation or allowances or discounts in lieu thereof to buyers of 
said sea food products sold under its own labels, unlabeled and under buy- 
ers’ labels. 

Par. 5. The paying and granting by respondent, directly or indi- 
rectly, of commissions, brokerage or other compensation and allowances of 
discounts in lieu thereof to the buyers of said sea food products, on their 
own purchases which are resold unlabeled or under either the buyers’ or 
sellers’ labels, and the acts and practices of the respondent in promoting 
sales of sea food products by paying to buyers, directly or indirectly, com- 
missions, brokerage or other compensation and allowances or discounts in 
lieu thereof, as set forth above; are in violation of subsection (c) of section 
2 of the Clayton Act, as amended. 


Report, FINDINGS AS TO THE FAcTS, AND ORDER 


Pursuant to the provisions of an Act of Congress entitled “An act to 
supplement existing laws against unlawful restraints and monopolies, and 
for other purposes,”’ approved October 15, 1914, (the Clayton Act) as 
amended by an act of Congress approved June 19, 1936, (the Robinson- 
Patman Act—U. 8S. C. Title 14, Sec. 13) the Federal Trade Commission 
on March 14, 1944, issued and subsequently served its complaint in this 
proceeding upon Marine Products Company, a corporation, charging it 
with violation of the provisions of subsection (c) of section 2 of said Clay- 
ton Act as amended. After the issuance of said complaint, the respondent 
filed its answer, which answer admitted all the material allegations of fact 
set forth in said complaint and waived all intervening procedure and 
further hearing as to said facts. In said answer respondent stated that the 
practices complained of had been discontinued. Thereafter, this pro- 
ceeding regularly came on for final hearing before the Commission on said 
complaint and answer; and the Commission, having duly considered the 
same and being now fully advised in the premises, makes this its findings 
as to the facts and its conclusion drawn therefrom, 
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FINDINGS AS TO THE FACTS , 


Paracrapu 1. Respondent, Marine Products Company, is a corpora- 
tion, organized and existing under the laws of the State of California, with 
its principal office and place of business located at 3370 Harasthy Street, 
San Diego, Calif. The respondent is now, and for many years last past 
has been, engaged in the sale and distribution of canned tuna, canned aba- 
lone, and canned skip jack (hereinafter frequently referred to as sea-food | 
products). Respondent sells its sea-food products under its own trade 
marks and brands and also, by agreement with some buyers, places the 
private brands or labels of such buyers on the sea-food products purchased 
by them. 

Par. 2. In the course and conduct of its aforesaid business, pursuant to 
sales made, respondent transports, or causes its products to be trans- 
ported, from its place of business to various purchasers at their respective 
points of location in States other than the State in which such shipments 
originated. Respondent thus maintains, and has maintained, a course of 
trade in said products in commerce, as ‘‘commerce”’ is defined in the afore- 
said Clayton Act as amended. 

Par. 3. Since July 19, 1936, respondent has, in or in connection with 
sales of its sea-food products in commerce as aforesaid, paid and granted to 
buyers, some of whom incorrectly designate themselves as brokers, com- 
missions or brokerage or compensation, allowances, or discounts in lieu 
thereof on purchases of its products made by such buyers on their own 
behalf and for their own accounts. Such brokerage payments, or discounts 
in lieu thereof, have been made to buyers upon their own purchases of 
products bearing respondent’s brands and Jabels as well as upon purchases 
of respondent’s products under the private brands or labels of the buyers. 


CONCLUSION 


The aforesaid acts and practices of the respondent in paying and grant- 
ing commissions or brokerage or compensation, allowances, or discounts 
in lieu thereof to purchasers of its products constitute violations of sub- 
section (c) of section 2 of the Clayton Act as amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the answer of the respondent, 
which answer admits all of the material allegations of fact set forth in said 
complaint and waives all intervening procedure and further hearing as to 
said facts, and the Commission having made its findings as to the facts 
and its conclusion that said respondent has violated the provisions of sub- 
section (c) of section 2 of an act of Congress entitled “An act to supple- 
ment existing laws against unlawful restraints and monopolies, and for 
one TLDs ” approved whee 15, 1914, (the Clayton Act) as amended 

y an act of Congress approved June 19, 1936, (the 1 - 
Act—U. S. C. Title 15, saa 13). : + Eanes POP SRS BA 
_ It is ordered, That respondent, Marine Products Company, a corpora- 
tion, its officers, agents, representatives, and employees, directly or through 
any corporate or other device, in or in connection with the sale and distri- 
bution of sea-food products or other commodities in commerce, as 


MARINE PRODUCTS CO. Oey 


314 Order 


“‘commerce’”’ is defined in the aforesaid Clayton Act as amended, do 
forthwith cease and desist from: 

Paying or granting, directly or indirectly, anything of value as a com- 
mission or brokerage, or any compensation, allowance, or discount in lieu 
thereof, to any purchaser upon purchases for his own account, or to any 
agent, representative, or other intermediary acting in fact for or in behalf 
of or subject to the direct or indirect control of the purchaser to whom 
sale is made. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which it has complied with 
this order. 
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In THE MATTER OF 


LOUIS FARBEN, TRADING AS GOLD STAR 
NOVELTY HOUSE 


MODIFIED ORDER TO CEASE AND DESIST 


Docket 8449. Order, April 3, 1945 


Modified order in proceeding in question—in which original order issued on November 
15, 1940, 31 F. T. C. 1357—requiring respondent, his representatives, etc., in con- 
nection with the offer, etc., in commerce, of manicure sets, electric lamps, and 
other articles, to cease and desist from using lottery schemes in merchandising, from 
using terms ‘‘ without cost,” etc., to refer to articles offered as compensation for dis- 
tribution of his products, and from representing his business as registered under the 
laws of the United States, as in said order specified. 


MopiFriep ORDER TO CEASE AND DEsIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission (respondent having filed no answer 
thereto), testimony and other evidence taken before Randolph Preston, 
an examiner of the Commission theretofore duly designated by it, in sup- 
port of the allegations of said complaint (respondent having offered no 
proof in opposition thereto), brief filed herein by counsel for the Commis- 
sion (respondent not having filed brief and oral argument having been 
waived); and the Commission having duly made and issued its findings 
as to the facts, conclusion, and order to cease and desist dated November 
15, 1940; and the Commission having further considered said order to cease 
and desist heretofore issued, and being of the opinion that the public inter- 
est requires that a modified order to cease and desist should be issued in 
said cause; and the Commission having given due notice to the respondent 
to show cause on March 12, 1945, why this case should not be reopened for 
the purpose of modifying said order to cease and desist; and the Commis- 
sion having considered the matter and the record herein, issues this its 
modified order to cease and desist. 

It is ordered, That the respondent, Louis Farben, individually, and trad- 
ing as Gold Star Novelty House, his representatives, agents and employees 
directly or through any corporate or other device in connection with the 
offering for sale, sale or distribution of manicure sets, electric lamps, leather 
wallets, pictures, silverware and chinaware, cosmetics, jewelry, comb and 
brush sets, razor blades or any other articles of merchandise in commerce 
as ‘‘commerce”’ is defined in the Federal Trade Commission Act. do forth- 
with cease and desist from: 

1. Supplying to or placing in the hands of others push or pull cards 
punchboards, or other devices which are to be used or may be used in the 
sale or distribution of said merchandise to the public by means of a game 
of chance, gift enterprise or lottery scheme. 

2. Shipping, mailing, or transporting to agents or to distributors, or to 
members of the public push or pull cards, punchboards or other devices 
which are to be used or may be used in the sale or distribution of said mer- 
chandise to the public by means of a game of chance, gift enterprise or 
lottery scheme. 
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3. Selling or otherwise disposing of any merchandise by the use of push 
or pull cards, punchboards or other lottery devices. 

4. Using the term “ Without Cost,” “free,” or any other term of similar 
import or meaning, to describe or refer to articles offered as compensation 
for distributing respondent’s merchandise. 

5. Representing that respondent’s business is registered under the laws 
of the United States. 

It 1s further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in writing, 
setting forth in detail the manner and form in which he has complied with 
_ this order. 
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In THE MATTER OF 


EDWARD W. BULLOCK, INDIVIDUALLY AND TRADING AS 
BONDED JEWELERS OF AMERICA, AND GLADYS JOHN- 
STON 


MODIFIED ORDER TO CEASE AND DESIST 


Docket 3459. Order, April 3, 1945 


Modified order in proceeding in question—in which original order issued on December 
21, 1938, 27 F. T. C. 1429— requiring respondents, their representatives, etc., in 
connection with the offer, etc., of rings, watches, and other jewelry products in 
commerce, to cease and desist from representing their business as bonded through 
their trade name or otherwise, from representing themselves as manufacturers, 
their rings as finished with white gold, etc., their products as ‘‘free,” etc., and from 
using term “‘free,”’ etc., as in said order specified. 


Mopiriep ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the answer of the respondents, 
in which answer respondents admitted all material allegations of fact set 
forth in said complaint and stated that they waived all intervening pro- 
cedure and further hearing as to said facts, and the Commission having 
duly made and issued its findings as to the facts, conclusion, and order to 
cease and desist dated December 21, 1938; and the Commission having 
further considered said order to cease and desist heretofore issued and 
having served upon respondents on February 13, 1945, due notice to ap- 
pear and show cause at a time and place fixed why this case should not be 
reopened for the purpose of modifying said order to cease and desist in 
the manner and to the extent set out in said notice, to which respondents 
failed to make return; and having considered the matter and the record 
herein and concluded that the public interest requires such action, the 
Commission issues this its modified order to cease and desist. ; 

It is ordered, That respondents, Edward W. Bullock and Gladys John- 
ston, their representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale, and 
distribution of rings, watches, and other jewelry products in interstate 
Se or in the District of Columbia, do forthwith cease and desist 
rom: 

1. Representing, through the use of the trade name ‘‘ Bonded Jewelers 
of America,” or any other words of similar import or meaning, or in any 
other manner, that the business operated by respondents is bonded, when 
such is not the fact. 

2. Representing that the respondents, or either of them, are the manu- 
facturers of the products sold by them, unless and until they actually own 
and operate, or directly and absolutely control, the manufacturing plant 
wherein such products are manufactured by them. 

3. Representing, designating, or describing rings as “‘finished with white 
gold,” or “white gold finish,” or any word or words of similar import and 
meaning, unless such rings are actually finished in white gold. 
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4. Representing, designating or describing, articles or merchandise 
regularly included in a combination offer with other articles of merchandise 
as ‘‘free,” ‘included free,” or ‘included free of extra charge.”’ 

5. Representing, designating, or describing watches or other articles, 
delivered only upon the condition that some other article be purchased and 
paid for, as ‘‘free,” “included free,”’ or ‘‘included free of extra charge,” or 
in any other manner indicating that the watch or other article is a gift or 
gratuity. 

6. Using the term “‘free”’ or any other term of similar import and mean- 
ing to designate, describe, or refer to any merchandise which is not a gift 
or gratuity and delivered to the recipient thereof without cost and uncon- 
ditionally. 

It is further ordered, That the respondents shall, within 60 days after 

service upon them of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which they have com-. 
plied with this order. ® 
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In THE MATTER OF 
JACOB GOLDBERG, TRADING AS CROWN NOVELTY HOUSE 


MODIFIED ORDER TO CEASE AND DESIST 
Docket 8484. Order, April 3, 1945 


Modified order in proceeding in question—in which original order issued on February 8, 
1939, 28 F. T. C. 475—requiring respondent, his representatives, etc., in connec- 
tion with offer, etc., in commerce, of watches, cameras, and other articles, as below 
specified, to cease and desist from using lottery schemes in merchandising thereof, 
or using term “‘free,” etc. to refer to articles offered as compensation for distribut- 
ing its merchandise, as in said order specified. 


Mopirirp ORDER TO.CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the answer of respondent, in 
which answer respondent admits all the material allegations of fact set 
forth in said complaint and states that he waives all intervening procedure 
and further hearing as to said facts; and the Commission having duly 
made and issued its findings as to the facts, conclusion, and order to cease 
and desist dated February 8, 1939; and the Commission having further 
considered said order to cease and desist heretofore issued, and being of 
the opinion that the public interest requires that a modified order to cease 
and desist should be issued in said cause; and the Commission having 
given due notice to the respondent to show cause on March 13, 1945, why 
this case should not be reopened for the purpose of modifying said order 
to cease and desist; and the Commission having considered the matter and 
the record herein, issues this its modified order to cease and desist. 

It is ordered, That the respondent, Jacob Goldberg, individually, and 
trading as Crown Novelty House, or trading under any other name, his 
representatives, agents ard employees, directly or through any corporate 
or other device in connection with the offering for sale, sale and distribu- 
tion of watches, cameras, china and silverware, lamps, razor blades, clocks, 
cigaret lighters, jewelry, cosmetics, bedding, kitchenware, or any other 
articles of merchandise, in commerce, as commerce is defined in the Fed- 
eral Trade Commission Act, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others, pull cards or circulars 
having pull tabs thereon, or other lottery devices for the purpose of enab- 
ling such persons to dispose of or sell any merchandise by the use thereof. 

2. Mailing, shipping or transporting to his agents or to distributors or 
to members of the public pull cards or circulars having pull tabs thereon, 
or other lottery devices so prepared or printed as to enable such persons 
to sell or distribute any merchandise by the use thereof. 

3. Selling or otherwise disposing of any merchandise by the use of pull 
cards or circulars having pull tabs thereon, or any other lottery device. 

4. Using the term “‘free,” or any other term of similar import or mean- 
ing, to describe or refer to articles offered as compensation for distributing 
respondent’s merchandise. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in writing, 
eee in detail the manner and form in which he has complied with 
this order. 
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In THE Martrer oF 
LEKAS AND DRIVAS, INC. 
MODIFIED ORDER TO CEASE AND DESIST 
Docket 4815. Order, April 3, 1945 


Modified order pursuant to provisions of Section 5 (7) of the Federal Trade Commission 
Act and in accordance with decree below referred to, in proceeding in question in 
which original order issued on July 7, 1943, 37 F. T. C. 9, and in which the Circuit 
Court of Appeals for the Second Circuit on November 30, 1944, in Lekas and Drivas, 
Inc. v. Federal Trade Commission, 145 F. (2d) 976, 39 F. T. C. 714, rendered its 
opinion, and on December 18, 1944 issued its decree modifying said order of the 
Commission in certain particulars and affirming the same in other particulars— 

Requiring respondent, its officers, etc., in connection with the offer, etc., of olive oil, to 
cease and desist from disseminating advertisements which directly or through in- 
ference misrepresent the therapeutic value of its said product, misrepresent nutri- 
tional value of olive oil as compared with meat, or misrepresent specific vitamin 
contents thereof, etc., as in said order specified. 


MopDIFIED ORDER TO CEASE AND DEsIST 


This proceeding coming on for further hearing before the Federal Trade 
Commission and it appearing that on July 7, 1943, the Commission made 
its findings as to the facts herein and concluded therefrom that respondent 
had violated the provisions of the Federal Trade Commission Act and is- 
sued and subsequently served its order to cease and desist; and it further 
appearing that on November 30, 1944, the United States Circuit Court of 
Appeals for the Second Circuit rendered its opinion and on December 18, 
1944, issued its decree modifying the aforesaid order of the Commission in 
certain particulars and affirming said order in other particulars, 

Now, therefore, Pursuant to the provisions of subsection (7) of section 5 
of the Federal Trade Commission Act, the Commission issues this, its 
modified order to cease and desist in conformity with said decree. 

It is ordered, That the respondent, Lekas and Drivas, Inc., a corpora- 
tion, and its officers, agents, representatives, and employees, directly or 
through any corporate or other device in connection with the offering for 
sale, sale, or distribution of olive oil, do forthwith cease and desist from 
directly or indirectly: 

1. Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or by any means in commerce as ‘‘com- 
merce”’ is defined in the Federal Trade Commission Act, which advertise- 
ment represents directly or through inference, 

a. That respondent’s olive oil, when taken internally, has any specific 
therapeutic value in the treatment or prevention of any disease or condi- 
tion, except a possible slight value as a laxative. 

b. That respondent’s olive oil is a tonic or that its use will invigorate or 
build up vital organs. 

c. That respondent’s olive oil will have any value in preventing ap- 
pendicitis, gallstones, or infections of the bladder. 

d. That respondent’s olive oil, when applied externally, has any thera- 
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peutic value in the treatment of irritations of the skin other than that 
supplied by a lubricant. 

e. That respondent’s olive oil has any therapeutic value in the treat- 
ment or alleviation of pain resulting from neuralgia or rheumatism other 
than the beneficial effects which might be obtained from the rubbing or 
massage facilitated by the use of olive oil as a lubricant. 

f. That the nutritional value of olive oil is comparable to, or of greater 
value than, dried or fresh meat. 

g. That respondent’s olive oil supplies substantial quantities of vita- 
mins A or E or that it has any therapeutic value in the treatment of any 
condition where the use of such vitamins might be beneficial. 

h. That respondent’s olive oil contains vitamin F. 

2. Disseminating or causing to be disseminated any advertisement by 
any means for the purpose of inducing or which is likely to induce, di- 
rectly or indirectly, the purchase in commerce as ‘‘commerce”’ is defined in 
the Federal Trade Commission Act, of respondent’s olive oil, which adver- 
tisement contains any of the representations prohibited in paragraph 1 
hereof and the respective subdivisions.thereof. 

It is further ordered, That the respondent shall, within 30 days after 
service upon it of this order, file with the Commission a report in writing, 
cae a in detail the manner and form in which it has complied with 
this order. 
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FLOYD IRL SORRELLS, TRADING AS TEXAS TASTY 
COMPANY 


MODIFIED ORDER TO CEASE AND DESIST 
Docket 3487. Order, April &, 1945 


Modified order in proceeding in question—in which original order issued on January 10, 
1939, 28 F. T. C. 64— requiring respondent, his representatives, etc., in connection 
with offer, etc., in commerce, of ‘‘ Penny Nips”’ confections, to cease and desist from 
representing the same as noncompetitive, from misrepresenting qualities and 
properties thereof, endorsement by city officials, etc., terms and conditions to 
agents and representatives, necessity for securing state or municipal license for sale 
thereof, etc., and from use of term ‘“‘free”’ to refer thereto, as in said order specified. 


MopiFriep ORDER TO CEASE AND DESIST 


This proceeding having heretofore been heard by the Federal Trade 
Commission upon the complaint of the Commission and the answer of 
respondent, which answer admitted all of the material allegations of fact 
set forth in the complaint and waived all intervening procedure and fur- 
ther hearings as to the facts, and the Commission having, on January 10, 
1939, issued and subsequently served upon the respondent its findings as 
to the facts and conclusion and its order to cease and desist; and the Com- 
mission having further considered said order to cease and desist and having © 
given due notice to the respondent to show cause, if any be had, why the 
proceeding should not be reopened for the purpose of modifying said order 
in the respects and to the extent set out in said notice, and the respondent 
having made no objections to the proposed modification of said order; and 
the Commission having duly considered the matter and the record herein, 
and having concluded that the public interest requires the modification of 
said order to cease and desist in the respects and to the extent set out in 
said notice. 

It is ordered, That the respondent, Floyd Irl Sorrells, an individual, 
trading as the Texas Tasty Company or under any other trade name, his 
representatives, agents, and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale and distribu- 
tion of confections known as ‘‘ Penny Nips,”’ whether sold under that name 
or under any other name, in interstate commerce or in the District of 
Columbia, do forthwith cease and desist from: 

Representing directly or in any manner whatever 

1. That such confection is a noncompetitive article of merchandise. 

2. That such confection will remain in marketable condition in weather 
temperature up to 132° Fahrenheit. 

3. That the city officials of Fort Worth, Texas, or of any other city, have 
certified the purity of such confection, until and unless such officials have 
so certified respondent’s confection. . 

4. That the liquid in such confection is pure fruit Juice. 

5. That respondent’s representatives or agents will remain in the terri- 
tory allotted to a dealer under contract, for the purpose of aiding the 
dealer in his sale of respondent’s product, until the dealer has sold 
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merchandise equaling the amount the dealer advanced to respondent’s 
representative or agent as a consideration for the contract. 

6. That such confection will be shipped by respondent to a bonded 
warehouse, where the dealer may withdraw it in small quantities by pay- 
ing the amount due on each small box so withdrawn. 

7. That free merchandise will be shipped to the dealer to reimburse him 
for expense incurred in paying shipping charges, unless such merchandise 
is actually shipped. 

8. That such confection will be shipped to purchasers charges prepaid, 
unless it is in fact so shipped. 

9. That products similar to respondent’s confection or respondent’s 
confection have never been sold in the territory allotted to the dealer, 
when such is not the fact. 

10. That no state or municipal license will be charged the dealer for 
ae respondent’s confection in the territory allotted to such dealer; and 

rom 

11. Using the term “free” or any other term of similar import and 
meaning to describe, designate or refer to any merchandise which is not a 
gift or gratuity and delivered to the recipient thereof without cost and 
unconditionally. 

It is further ordered, That the respondent shall, within 60 days after serv- 
ice upon him of this order, file with the Commission a report in writing, 
eipedouh in detail the manner and form in which he has complied with 
this order. 
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MONTGOMERY WARD & COMPANY, INC. 


COMPLAINT, FINDINGS AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5052. Complaint, Sept. 22, 1943—Decision, Apr. 6, 1945 


i Where a corporation engaged in interstate sale and distribution of its “Dr. Pierce’s 
Purgative Pellets” and “‘Ward’s Bile Salts Compound and Cascara Tablets’’; in 
advertisements of its said laxatives, in its semi-annual catalogs— 

Failed to reveal facts material in the light of the representations made therein with re- 
spect to consequences which might result from use of the preparations under pre- 
scribed or usual conditions and that the preparations should not be used in the 
presence of abdominal pains, nausea, vomiting, or other symptoms of ap- 
pendicitis, through any reference to said danger, in the early advertisements or 
through adequate warning with reference thereto in a later one; 

With tendency and capacity of misleading and deceiving a substantial portion of the 
purchasing public into the erroneous belief that its preparations were entirely safe 
and harmless, thereby causing it to purchase substantial quantities thereof: 

Held, That such acts and practices, under the circumstances set forth, were all to the 
prejudice of the public and constituted unfair and deceptive acts and practices in 


commerce. 


As respects the giving of adequate warning by the advertiser of medicinal preparations 
against the potential danger of laxatives concerned when taken by one suffering 
from abdominal pains, nausea, vomiting, or other symptoms of appendicitis where 
it appeared that the advertisement in its semi-annual catalog contained no refer- 
ence to the aforesaid danger other than the statement in small type at the bottom 
of the pages involved: “‘Read article on ‘Laxatives’ inserted between pages 536 
and 537’’; that such insert page contained various statements with respect to sev- 
eral different types of medicines, such as headache remedies, cold remedies, nose 
drops and sprays, laxatives, rectal preparation, diuretics, etc., and at that portion 
of the page which dealt with laxatives contained, among others the following state- 
ment: “ Warning: Never take a laxative when abdominal pain (stomach ache, 
cramps), vomiting, or other symptoms of appendicitis are present’: The quoted 
statement did not constitute an adequate warning against the potential danger 
in the use of the preparations concerned because it did not appear in the body of the 
advertisements thereof, but on a separate page in the catalog, would in many cases 
escape the attention of one reading the advertisements of the preparations, did not 
mention the specific preparations involved but referred only to laxatives generally, 
and omitted any reference to the symptom of nausea. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. Joseph Callaway for the Commission. 
Mr. R. G. Crandall and Mr. F. G. Keiper, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that Montgomery Ward & Company, 
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Inc., hereinafter referred to as respondent, has violated the provisions of 
said act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParaGrapH 1. Respondent, Montgomery Ward & Company, Inc., is a 
corporation, organized and existing under and by virtue of the laws of the 
State of Illinois, with its principal place of business located at 619 West 
Chicago Avenue, Chicago, IIL. 

Par. 2. Respondent is now, and for several years last past has been, en- 
gaged in the offering for sale, sale and distribution of two laxative medici- 
nal preparations, one of them being designated as Dr. Pierce’s Purgative 
Pellets and the other being designated as Ward’s Bile Salts Compound and 
Cascara Tablets. Respondent causes said preparations, when sold, to be 
shipped from its place of business in the State of Illinois to the purchasers 
thereof located in various other States of the United States and in the 
District of Columbia. 

“Respondent maintains; and at all times mentioned herein has main- 
tained, a course of trade in said medicinal preparations in commerce be- 
tween and among the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 3. Respondent in the course and conduct of its business, as afore- 
said, has disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, false advertisements concerning said medici- 
nal preparations by the United States mails and by various other means in 
commerce, as ‘‘commerce’”’ is defined in the Federal Trade Commission 
Act, and respondent has also disseminated and is now disseminating, and 
has caused and is now causing the dissemination of, false advertisements 
concerning said medicinal preparations by various means for the purpose 
of inducing, and which are likely to induce, directly or indirectly, the pur- 
chase of said preparations in commerce, as ‘‘commerce”’ is defined in the 
Federal Trade Commission Act. 

The advertisements so disseminated by respondent are, in substance, 
that each of said preparations constitutes an effective treatment for con- 
stipation. 

Par. 4. Respondent’s advertisements, disseminated as aforesaid, con- 
stitute false advertisements for the reason that they fail to reveal facts 
material in the light of such representations or material with respect to the 
consequences which may result from the use of the preparations to which 
the advertisements relate under the conditions prescribed in said adver- 
tisements or under such conditions as are customary and usual. In truth 
and in fact, each of said preparations is a laxative and is potentially danger- 
ous when taken by one suffering from abdominal pains, stomach ache, 
cramps, colic, nausea, vomiting or other symptoms of appendicitis. 

Par. 5. The failure of the respondent to disclose in its said advertising 
matter that the use of said preparations under the conditions prescribed in 
said advertisements or such conditions as are customary and usual may be 
potentially dangerous, has had and now has the tendency and capacity to, 
and does, mislead and deceive a substantial portion of the purchasing pub- 
lic into the erroneous and mistaken belief that each of said preparations is 
entirely safe and harmless, and may be taken at all times without ill effects 
to the user, and to induce a substantial portion of the purchasing public, 
because of such erroneous and mistaken belief, to purchase said medicinal 
preparations. 
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Par. 6. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public, and constitute un- 
fair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act; the 
Federal Trade Commission on September 22, 1943, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Montgomery Ward & Company, Inc., a corporation, charging it with the 
use of unfair and deceptive acts and practices in commerce in violation of 
the provisions of that act. After the filing of respondent’s answer to the 
complaint, a stipulation of facts was entered into between the attorney for 
the Commission and the attorney for the respondent at a hearing before a 
trial examiner of the Commission theretofore duly designated by it. There- 
after, the proceeding regularly came on for final hearing before the Com- 
mission on the complaint, answer, stipulation of facts, and briefs in sup- 
port of and in opposition to the complaint (oral argument not having been 
requested) ; and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGraPH 1. The respondent, Montgomery Ward & Company, Inc., 
is a corporation, organized and existing under and by virtue of the laws of 
the State of Illinois, with its principal place of business located at 619 West 
Chicago Avenue, Chicago, Il]. Respondent is now, and for several years 
last past has been, engaged in the sale and distribution of two medicinal 
preparations, one being designated as Dr. Pierce’s Purgative Pellets and 
the other as Ward’s Bile Salts Compound and Cascara Tablets. 

Par. 2. Respondent causes and has caused the preparations, when sold, 
to be shipped from its place of business in the State of Hlinois to purchasers 
thereof located in various other States of the United States and in the 
District of Columbia. Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in the preparations in commerce 
among and between the various States of the United States and in the 
District of Columbia. . 

Par. 3. In the course and conduct of its business respondent has dis- 
seminated and is now disseminating, and has caused and is now causing the 
dissemination of, advertisements concerning the preparations by the 
United States mails and by various other means in commerce, as ‘“‘com- 
merce” is defined in the Federal Trade Commission Act; and respondent, 
has also disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, advertisements concerning the preparations 
by various means for the purpose of inducing and which are likely to in- 
duce, directly or indirectly, the purchase of the preparations in commerce, 
as “‘commerce”’ is defined in the Federal Trade Commission Act. 

The preparations are laxatives and are intended for use by the general 
public for the relief of constipation. Along with numerous other articles, 
the preparations are advertised by respondent in catalogs issued semi- 
annually and distributed among prospective purchasers. 


330 FEDERAL TRADE COMMISSION DECISIONS 
Findings 40 F..TsG. 


In certain catalogs issued by respondent prior to January 15, 1943, the 
preparations were advertised as follows: 


Dr. Pierce’s Purgative Pellets 


Concentrated root and herbal extracts. Only fine, pure quality ingredients are used. 
Help relieve constipation. Small—easy to take. Have been widely used for a great 
many years. (Comm. Ex. 2) 


* O* * 


Bile Salts and Cascara Tablets 


Bile Salts are often taken for sluggish liver, lack of bile. Help digestion of fats in in- 
testines. Cascara acts as a laxative. Easy to take. (Comm. Ex. 1) 


Although the preparations are laxatives and each is potentially danger- 
ous when taken by one suffering from abdominal pains, nausea, vomiting, 
or other symptoms of appendicitis, the advertisements quoted above 
made no reference to such danger. 

A later catalog, issued on or about January 15, 1943, contained the fol- 
lowing advertisements: 


Dr. Pierce’s Pellets 
Easy-to-take purgative 
pellets. (Comm. Ex. 4) 


* * * 


Wards Bile Salts and 
Cascara Tablets 
Often taken for sluggish 
liver. Aids digestion. 
Cascara acts as a laxa- 

tive. (Comm. Ex. 3). 


Like the earlier advertisements quoted above, these advertisements con- 
tained no statement warning purchasers against the use of the prepara- 
tions in the presence of symptoms of appendicitis. However, at the bot- 
tom of the pages on which the advertisements appeared (pages 532 and 533 
of the catalog) there was printed, in small type, the following: ‘Read 
article on ‘Laxatives’ inserted between pages 536 and 537.” The insert 
page referred to, which was inserted between pages 536 and 537 of the cat- 
alog, contained various statements with respect to several different types 
of medicines, such as headache remedies, cold remedies, nose drops and 
sprays, laxatives, rectal preparations, diuretics, etc. That portion of the 
page which dealt with laxatives contained, among others, the following 
statement: “Warning: Never take a laxative when abdominal pain 
Were ache, cramps), vomiting, or other symptoms of appendicitis are 
present.”’ 

In the opinion of the Commission, this statement did not constitute an 
adequate warning against the potential danger in the use of the prepara- 
tions here involved, because the statement did not appear in the body of 
the advertisements of the preparations but appeared on a separate page 
in the catalog. The statement would in many cases escape the attention 
of one reading the advertisements of the preparations. Moreover, the 
statement did not mention the specific preparations here involved but 
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referred only to laxatives generally. Also, it omitted any reference to 
nausea, which is one of the symptoms of appendicitis. 

Par. 4. The Commission therefore finds that the advertisements dis- 
seminated by respondent with respect to its preparations constituted 
false advertisements, in that they failed to reveal facts material in the 
light of the representations made therein, and material with respect to con- 
sequences which may result from the use of the preparations under the 
conditions prescribed in the advertisements or under such conditions as are 
customary or usual; that is, the advertisements failed to reveal that the 
preparations should not be used in the presence of abdominal pains, nau- 
sea, vomiting, or other symptoms of appendicitis. 

Par. 5. The use by respondent of these false advertisements has the 
tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that respond- 
ent’s preparations are entirely safe and harmless and may be taken at all 
times without danger of ill effects to the user, and the tendency and 
capacity to cause such portion of the public to purchase substantial quan- 
tities of the preparations as a result of the erroneous and mistaken belief 
so engendered. 


CONCLUSION 


The acts and practices of the respondent, as herein found, are all to the 
prejudice of the public and constitute unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of respondent, a stipu- 
lation of facts entered into between the attorney for the Commission and 
the attorney for respondent, and briefs in support of and in opposition to 
the complaint (oral argument not having been requested) ; and the Com- 
mission having made its findings as to the facts and its conclusion that the 
respondent has violated the provisions of the Federal Trade Commission 
Act. 

It is ordered, That the respondent, Montgomery Ward & Company, Inc., 
a corporation, and its officers, agents, representatives, and employees, di- 
rectly or through any corporate or other device, in connection with the 
offering for sale, sale, or distribution of respondent s medicinal prepara- 
tions designated “‘ Dr. Pierce’s Purgative Pellets” and Ward’s Bile Salts 
Compound and Cascara Tablets,” or any other preparations of substan- 
tially similar composition or possessing substantially similar properties, 
whether sold under the same names or under any other names, do forth- 
with cease and desist from: 

1. Disseminating or causing to be disseminated any advertisement by 
means of the United States mails, or by any means in commerce, as “‘com- 
merce”’ is defined in the Federal Trade Commission Act, which fails to re- 
veal that the preparation advertised should not be used in the presence of 
abdominal pains, nausea, vomiting, or other symptoms of appendicitis; 
provided, however, that such advertisement need contain only the state- 
ment, ‘‘CauTIon: USE ONLY AS Directep,”’ if and when the directions for 
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use, wherever they appear on tlhe label, in the labeling, or both on the 
label and in the labeling, contain a warning to the above effect. 

2. Disseminating or causing to be disseminated any advertisement by 
any means for the purpose of inducing or which is likely to induce, di- 
rectly or indirectly, the purchase of either of said preparations in com- 
merce, as “‘commerce”’ is defined in the Federal Trade Commission Act, 
which advertisement fails to comply with the requirements set forth in 
paragraph 1 hereof. 

It ts further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writing, 
setting forth in detail the manner and form in which it has complied wit 
this order. . 
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CEIL MALK, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 AND THE WOOL 
PRODUCTS LABELING ACT OF 1939 APPROVED OCT. 14, 1940 


Docket 5138. Complaint, Mar. 14, 1944—Decision, Apr. 6, 1945 


Where a corporation engaged in the interstate sale to the general public from their 
store of wool products, including women’s coats, suits and other garments— 

(a) Sold some of the aforesaid wool products misbranded in violation of the Wool 
Products Labeling Act and the rules and regulations promulgated there under in 
that said products did not have affixed thereto the required stamp, tag, label or 
other means of identification showing the name of the manufacturer or that of a 
subsequent seller or reseller and in that one garment did not have affixed to its 
interlining a stamp, tag, label or other means of identification, as provided by 
aforesaid act; and 

(6) With intent to violate the same and said rules and regulations, mutilated and par- 
ticipated in and caused the mutilation of stamps, tags, labels or other means of 
identification which had been affixed to certain of said wool products by the man- 
ufacturer and which purported to contain the information required thereby, in- 
cluding the percentage of wool, reprocessed wool, and reused wool, etc. and adulter- 
ating matter and identification of the manufacturer, seller, etc., through removing 
that portion which contained the name of the manufacturer or seller of said 
products; and did not replace the same: , 

Held, That such acts and practices, under the circumstances set forth, were in violation 
of the Wool Products Labeling Act, and the rules and regulations promulgated 
thereunder, and were all to the prejudice of the public, and constituted unfair and 
deceptive acts and practices in commerce within the intent and meaning of the 


Federal Trade Commission Act. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. DeWitt T. Puckett and Mr. G. M. Martin for the Commission. 
Cotton, Brenner & Wrigley, of New York City, for respondent. 


CoMPLAINT 


= 


Pursuant to the provisions of the Federal Trade Commission Act, and 
the Wool Products Labeling Act of 1939, and by virtue of the authority 
vested in it by said acts, the Federal Trade Commission, having reason to 
believe that Ceil Malk, Inc., a corporation hereinafter referred to as re- 
spondent, has violated the provisions of said acts and the rules and regula- 
tions promulgated under the Wool Products Labeling Act of 1939, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paracraru 1. Respondent, Ceil Malk, Inc., is a corporation, organ- 
ized, existing and doing business under and by virtue of the laws of the 
State of New York and has its principal office and place of business at 
202 Livingston Street, Brooklyn, N. Y. 
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Par. 2. Respondent is now, and for several years last past has been, 
operating a store at the aforesaid address selling to the general public wool 
products, as such products are defined in the Wool Products Labeling Act 
of 1939, in that said products are composed in whole or in part of wool, 
reprocessed wool or reused wool, as those terms are defined in said act. 

Par. 3. During all the time aforementioned, the respondent, has pur- 
chased and is now purchasing said wool products from various manufac- 
turers located in States other than the State of New York, and has caused 
and is now causing such products to be transported in commerce through 
regular and continuous channels of trade in which such products through 
respondent. reach the ultimate purchaser-consumer in a State other than 
the State of manufacture or first introduction into such commerce. Re- 
spondent also purchases said products from various manufacturers located 
_ in the State of New York who manufacture such products for introduction 
into said commerce. 

Said wool products transported in commerce as aforesaid and said wool 
products manufactured for introduction into said commerce are thereafter 
offered for sale and sold by respondent to the general public at its said 

-place of business. Said products are offered for sale and some are sold to 
purchasers residing in States other than the State of New York and shipped 
to said purchasers at their respective points of residence from respond- 
ent’s place of business in Brooklyn, N. Y. 

Par. 4. Among the wool products purchased and transported in com- 
merce as aforesaid and also among the wool products manufactured for 
introduction into said commerce and thereafter offered for sale and sold 

by respondent as aforesaid since July 15, 1941, were women’s coats, suits 
and other garments. All of said wool products purchased and transported 
in commerce as aforesaid, and all of said wool products manufactured for 
introduction into said commerce, were subject to the provisions of the 
Wool Products Labeling Act of 1939 and the rules and regulations pro- 
mulgated thereunder. 

Par. 5. Some of the aforesaid wool products were misbranded within 
the intent and meaning of the Wool Products Labeling Act of 1939 and the 
rules and regulations promulgated thereunder when offered for sale and 
sold by respondent, in that said products, when offered for sale and sold by 
respondent, did not have affixed thereto a stamp, tag, label or other means 
of identification showing (a):the percentage of the total fiber weight of the 
wool product, exclusive of ornamentation, not exceeding 5 percentum of 
said total fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, 
(4) each fiber other than wool where said percentage by weight of such 
fiber was 5 percentum or more, and (5) the aggregate of all other fibers; 
(b) the maximum percentage of the total weight of the wool product of 
nonfibrous loading, filling or adulterating matter; (c) the name of the man- 
ufacturer of the wool product, or the manufacturer’s registered identifica- 
tion number and the name of a subsequent seller or reseller of the product, 
as provided for in the rules and regulations promulgated under such act, 
or the name of one or more persons subject to Section 3 of said act with 
respect to such wool product; (d) the percentages in words and figures 
plainly legible, by weight of the wool contents of said wool product where 
said wool product contained a fiber other than wool. 

_ Par,.6. “The aforesaid wool products, when received by respondent at 
its said place of business, had affixed thereto stamps, tags, labels or other 
means of identification purporting to contain the information required by 


CEIL MALK, INC. 335 
333 Findings 


the Wool Products Labeling Act of 1939. After said wool products were 
delivered to the respondent at its said store and place of business as afore- 
_ said, and before said wool products were offered for sale or sold by respond- 
ent to the general public, said respondent, with intent to violate the pro- 
visions of the Wool Products Labeling Act of 1939 and the rules and regu- 
lations promulgated thereunder, did remove, and participate in and cause 
the removal of, the stamps, tags, labels or other means of identification 
_ which purported to contain the information required by the provisions of 
said act and said rules and regulations affixed to said wool products by the 
manufacturer thereof or by some person authorized or required by said act 
to affix such stamps, tags, labels, or other means of identification to said 
- wool products. 
_ Par.7. After said wool products were delivered to the respondent at its 
said store and place of business as aforesaid, and before said wool products 
were offered for sale or sold by respondent to the general public, said re- 
spondent, with intent to violate the provisions of said Wool Products 
Labeling Act of 1939 and said rules and regulations promulgated there- 
under, did mutilate and participate in and cause the mutilation of the 
stamps, tags, labels or other means of identification which purported to 
contain the information required by the provisions of said act and said’ 
rules and regulations affixed to said wool products by the manufacturer 
thereof, or by some person authorized or required by said act to affix such 
stamps, tags, labels or other means of identification to said wool products. 

Par. 8. Said respondent did not replace said stamps, tags, labels, or 
other means of identification with substitute stamps, tags, labels, or other 
means of identification containing the information required under the pro- 
visions of the Wool Products Labeling Act of 1939 and the rules and regu- 
lations thereunder. As a result of respondent’s said acts and practices in 
removing and mutilating said stamps, tags, labels or other means of identi- 
fication affixed to said wool products, said wool products, when offered for 
sale and sold by respondent to the general public at its said store and place 
of business, did not have affixed thereto stamps, tags, labels, or other 
means of identification containing the information required by said act and 
said rules and regulations. 

Par. 9. The aforesaid acts, practices and methods of the respondent, as 
herein alleged, were and are in violation of the Wool Products Labeling 
Act of 1939, and the rules and regulations promulgated thereunder, and 
constitute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act and 
the Wool Products Labeling Act of 1939, the Federal Trade Commission 
on March 14, 1944, issued and subsequently served its complaint in this 
proceeding upon respondent, Ceil Malk, Inc., a corporation, charging it 
with the use of unfair and deceptive acts and practices in commerce in vio- 
lation of the provisions of said acts. The respondent filed no answer to the 
complaint. At a regularly scheduled hearing in the matter on June 20, 
1944, a stipulation as to the facts was entered into between counsel 
representing the Federal Trade Commission and counsel representing the 
respondent by which it was agreed that, subject to the approval of the 
Federal Trade Commission, said stipulation of facts may be taken as the 
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facts in this proceeding. Thereafter, the proceeding regularly came on for 
final hearing before the Commission on the complaint and the said stipula- 
tion of facts, the same having been approved by the Commission, the filing 
of a trial examiner’s report, briefs and oral argument having been waived; 
and the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGRAru 1. Respondent, Ceil Malk, Inc., is a corporation, organ- 
ized, existing and doing business under and by virtue of the laws of the 
State of New York, and has its principal office and place of business at 
202 Livingston Street, Brooklyn, N. Y. 

Par. 2. Respondent is now, and for several years last past has been, 
operating a store at the aforesaid address, selling to the general public wool 
products, as such products are defined in the Wool Products Labeling Act 
of 1939, in that said products are composed in whole or in part of wool, re- 
processed wool or reused wool, as those terms are defined in said act. 

Par. 3. During the time aforementioned, the respondent has pur- 
chased, and is now purchasing, said wool products from various manufac- 
turers located in the State of New York, and has caused some of said 
products, when sold, to be shipped from respondent’s said place of busi- 
ness in Brooklyn, New York, to the purchasers thereof located in States 
other than the State of New York. 

Par. 4. Among the wool products offered for sale and sold by respond- 
ent in commerce as aforesaid, since July 15, 1941, were women’s coats, 
suits and other garments. Said products were subject to the provisions 
of the Wool Products Labeling Act of 1939 and the rules and regulations 
promulgated thereunder. 

Par. 5. Some of the aforesaid wool products were misbranded within 
the intent and meaning cf the Wool Products Labeling Act of 1939 and the 
rules and regulations promulgated thereunder, when offered for sale and 
sold by respondent, in that said products, when offered for sale and sold 
by respondent as aforesaid, did not have affixed thereto a stamp, tag, 
label or other means of identification showing the name of the manu- 
facturer of the wool product or the name of a subsequent seller or reseller 
of the product, as provided for in said act and the rules and regulations 
promulgated thereunder. One garment when offered for sale and sold as 
aforesaid by respondent, did not have affixed to the interlining thereof a 
stamp, tag, label or other means of identification, as provided by the Wool 
Products Labeling Act of 1939. ; 

Par. 6. Some of the aforesaid wool products, when received by respond- 
ent at its said place of business, had affixed thereto stamps, tags, labels or 
other means of identification purporting to show (a) the percentage of the 
total fiber weight of the wool product, exclusive of ornamentation, not 
. exceeding 5 percentum of said total fiber weight, of (1) wool, (2) repro- 

cessed wool, (3) reused wool, (4) each fiber other than wool where said per- 
centage by weight of such fiber was 5 percentum or more, and (5) the ag- 
gregate of all other fibers; (6) the maximum percentage of the total weight 
of the wool product of nonfibrous loading, filling or adulterating matter; - 
(c) the name of the manufacturer of the wool product, or the manufac- 
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turer’s registered identification number and the name of a subsequent, 
seller or reseller of the product, as provided for in the rules and regulations 
promulgated under such act, or the name of one or more persons subject to 
section 3 of said act with respect to such wool product; (d) the percentages 
in words and figures plainly legible, by weight of the wool contents of said 
wool products where said wool product contained a fiber other than wool, 
which information is required by the Wool Products Labeling Act of 1939 
and the rules and regulations promulgated thereunder. 

After said products were delivered to the respondent at its said store and 
place of business as aforesaid, and before said wool products were offered 
for sale or sold by respondent to the general public, said respondent, with 
intent to violate the Wool Products Labeling Act of 1939, and the rules and 
regulations promulgated thereunder, did mutilate and participate in and 
cause the mutilation of the stamps, tags, labels or other means of identifi- 
cation affixed to some of said wool products by the manufacturer thereof, 
which stamps, tags, labels or other means of identification purported to 
contain the information required by the provisions of said act and said 
rules and regulations, by removing that portion of said stamp, tag, label 
or other means of identification which contained the name of the manufac- 
turer of the products or the seller of said products to the respondent, and 
said stamps, tags, or labels as mutilated, did not contain the name of the 
manufacturer of said products or the name of a subsequent seller or re- 
seller, as required by said act and said rules and regulations. 

Par. 7. Said respondent did not replace said stamps, tags, labels, or 
other means of identification with substitute stamps, tags, labels, or other 
means of identification containing the information required under the pro- 
visions of the Wool Products Labeling Act of 1939 and the rules and regu- 
lations thereunder. As a result of respondent’s said acts and practices in 
mutilating as aforesaid said stamps, tags, labels, or other means of identi- 
fication affixed to said wool products, and by its failure to affix to the inter- 
lining of the aforesaid garment a stamp, tag or other means of identifica- 
tion giving the information required by said act and said rules and regula- 
tions, said wool products, when offered for sale and sold by respondent to 
the general public at its said store and place of business, did not have 
affixed thereto stamps, tags, labels, or other means of identification con- 
taining all the information required by said act and said rules and regula- 
tions. 

CONCLUSION 


The aforesaid acts, practices and methods of the respondent, as herein 
found, were and are in relation of the Wool Products Labeling Act of 1939 
and the rules and regulations promulgated thereunder, and constitute un- 
fair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and 4 stipulation of facts entered 
into between counsel for the Federal Trade Commission and counsel for 
the respondent, by which stipulation the filing of briefs and oral argument 
were specifically waived; and the Commission having made its findings as 
to the facts and its conclusion that said respondent has violated the pro- 
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visions of the Federal Trade Commission Act and the provisions of the 
Wool Products Labeling Act of 1939. 

It is ordered, That respondent, Ceil Malk, Inc., a corporation, its of- 
ficers, representatives, agents, and employees, directly or through any 
corporate or other device in connection with the introduction into com- 
merce, or the sale, transportation, or distribution in commerce, as ‘‘com- 
merce” is defined in the aforesaid Acts, do forthwith cease and desist from 
misbranding women’s coats and suits or other ‘‘wool products” as such 
products are defined in, and subject to, the Wool Products Labeling Act 
of 1939, which contain, purport to contain, or in any way are represented 
as containing “wool,” ‘reprocessed wool,” or ‘‘reused wool”’ as those 
terms are defined in said act, by failing to securely affix to, or place on, 
such products a stamp, tag, label, or other means of identification showing 
in a clear and conspicuous manner: i 

(a) The percentage of the total fiber weight of such wool product, exclu- 
sive of ornamentation not exceeding five percentum of said total fiber 
weight, of (1) wool; (2) reprocessed wool; (3) reused wool; (4) each fiber 
other than wool where said percentage by weight of such fiber is five 
percentum or more; and (5) the aggregate of all other fibers. 

(b) The maximum percentage of the total weight of such wool products 
of any nonfibrous loading, filling, or adulterating matter. 

(c) The name of the manufacturer of such wool product; or the manu- 
facturer’s registered identification number and the name of a seller of such 
wool product; or the name o7 one or more persons introducing such wool 
product into commerce, or engaged in the sale, transportation, or dis- 
tribution thereof in commerce, as “‘commerce”’ is defined in the Federal 
Trade Commission Act and the Wool Products Labeling Act of 1939. 
Provided, that the foregoing provisions concerning misbranding shall not 
be construed to prohibit acts permitted by paragraphs (a) and (6) of sec- 
tion 3 of the Wool Products Labeling Act of 1939; and provided, further, 
that nothing contained in this order shall be construed as limiting any ap- 
plicable provisions of said act or the rules and regulations promulgated 
thereunder. 

It ts further ordered, That respondent, Ceil Malk, Inc., a corporation, its 
officers, representatives, agents, and employees, directly or through any 
corporate or other device in connection with the purchase, offering for sale, 
sale, or distribution of women’s coats and suits or any other ‘wool prod- 
ucts” as such products are defined.in, and subject to, the Wool Products 
Labeling Act of 1939, do forthwith cease and desist from causing or partic- 
ipating in the removal or mutilation of any stamp, tag, label, or other 
means of identification affixed to any such “wool product” pursuant to 
the provisions of the Wool Products Labeling Act of 1939 with intent to 
violate the provisions of said act, and which stamp, tag, label, or other 
means of identification purports to show all or any part of the following: 

(a) The percentage of the total fiber weight of such wool product, ex- 
clusive of ornamentation not exceeding five percentum of said total fiber 
weight, of (1) wool; (2) reprocessed wool; (3) reused wool; (4) each fiber 
- other than wool where said percentage by weight of such fiber is five per- 
centum or more; and (5) the aggregate of all other fibers. 

(b) The maximum percentage of the total weight of such wool products 
of any nonfibrous loading, filling, or adulterating matter. 

(c) The name of the manufacturer of such wool product; or the manu- 
facturer’s registered identification number and the name of a seller of such 
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- wool product; or the name of one or more persons introducing such wool 
product into commerce, or engaged in the sale, transportation, or distribu- 
tion thereof in commerce, as “commerce” is defined in the Federal Trade 
Commission Act and the Wool Products Labeling Act of 1939. 

It ts further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which it has complied with 
this order. 
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In THE MATTER OF 
HILLYARD OPTICAL COMPANY, ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4984. Complaint, June 26, 1948—Decision, Apr. 7, 1945 


Where three partners engaged in the District of Columbia in the offer and sale of eye- 
glasses, lenses and frames therefor to members of the public; through advertise- 
ments in newspapers and by other means, directly and by implication— 

(a) Represented falsely that their said business was the oldest and largest optical com- 
pany in Washington, D. C., and had been in existence for over 40 years; 

The facts being that their business had its origin in 1939 and their partnership, simi- 
larly designated, was formed in 1941; 

(b) Represented falsely that they made free examinations of the eyes of prospective 
customers; 

The facts being that where a customer purchased glasses, cost of the examination was 
included in the price thereof, while in cases where for any reason, customer decided 
not to purchase glasses, they frequently charged and sought to collect a fee of $2 or 
$3 for the examination, and in some instances, where the customer objected to 
paying for the examination, which he understood from their advertising was free, 
they browbeat and threatened him, and otherwise sought to force payment of such 
fee before he was permitted to leave the premises; 

‘(c) Represented that they rendered efficient and satisfactory service, and guaranteed 
satisfaction to their customers; 

The facts being that in many instances where they failed to render such efficient and 
satisfactory service, they also failed and refused to honor the guarantee of satis- 
faction made in their advertisements by statements such as “‘ This is your assurance 
of guaranteed satisfaction’’; prescribed glasses, in some instances, after an exam- 
ination which lasted but a few minutes; furnished glasses to customers which did 
not correspond to their own prescription; many customers complained to the 
Board of Optometry for the District of Columbia; and, in many cases where cus- 
tomers were dissatisfied and appealed to them, in some cases many times, to cor- 
rect faults in the glasses, furnish them with satisfactory glasses, or make refund or 
adjustment, failed or refused to do so and, in one instance, even sought to sell to 
customer her old glasses, which they had caused her to leave with them, as new; 

(d) Represented that the prices advertised were special and reduced prices and Bn 
able for a limited time only; that complete single-vision spherical lens glasses, with 
any shape frames or rimless, and with case and cleaner, usually or regularly priced 
at $15, were only $5, and that bifocal genuine spherical Kryptok white lenses of a 
regular value of $12 were offered for only $5; 

The facts being that said representations were false: such representations, continually 
repeated, as “Two Specials All This Week” in advertising glasses for $5, “$15 
Value for $5,” and ‘‘Regular Value $15,” were used as a means of inducing pro- 
spective customers to come to their place of business, whereupon they sought to 
sell them glasses at much higher prices; they used many means to discourage pro- 
spective customers from insisting upon glasses at $5, such as statements that the 
$5 glasses would not be satisfactory, or that the customer could not be fitted with 
$5 glasses, and in some instances accomplished such persuasion when the customer 
realized that he would have to pay for an examination if he did not take glasses, and, 
rather than lose the cost of examination, consented to buy higher-priced glasses; and 

Where a fourth individual, the father of said partners, similarly engaged in said Dis- 
trict; through like advertiseipenta: directly and by implication— 
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(e) Falsely represented that he was a college graduate optometrist or physician; and 

| (f) Represented falsely that complete glasses with single-vision lenses (except cylin- 
drical or tinet lenses) in frames or rimless mountings, with case and cleaner, having 

a regular value of $12, were offered at a special price of $5, and that bifocal genuine 

I) Kryptok white lenses of a regular value of $12 were offered at a special price of $5; 
The facts being he made it a practice to attempt to persuade persons coming into his 
place of business for $5 glasses to purchase higher-priced glasses or more expensive 
frames and was able to sell more expensive glasses to about three out of ten such 

| customers; the so-called special price of $5 was for glasses with a rhodium frame or 
rhodium mountings, whereas glasses which sold for $12 included a “better job” 


and a higher-priced frame; the Kryptok lenses which he offered for $5 and repre- 
sented as having a $12 value, did not in fact have any such value, being cheaper 
than another type of bifocal lens which he regularly sold for $9.75 and which he at- 
tempted to sell to customers by explaining their advantages and greater value as 
compared with Kryptok lens; customers were misled by his $5 offer of lenses into 
believing that the frames were included; and the so-called “‘Specials’’ were continu- 
ously repeated and were in fact his usual and customary prices charged to cus- 
tomers to whom he was unable to sell more expensive frames or lenses; 

With the effect of misleading and deceiving a substantial number of the purchasing 

_ public inte the erroneous belief that such false representation were true, and to 

induce it because of such belief, to purchase said glasses: 

Held, That said acts and practices were all to the injury and prejudice of the public, and 
constituted unfair and deceptive acts and practices in commerce. 


Before Mr. Lewis C. Russell, trial examiner. 
Mr. John M. Russell for the Commission. 
Mr. Jack L. Friedlander, of Washington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that Francis R. Hillyard, Sr., Bernard B. 
Hillyard, Francis R. Hillyard, Jr., Frederick C. Hillyard, individuals and 
copartners, trading as Hillyard Optical Company, Hillyard’s Optical 
Service, Dr. F. R. Hillyard & Son and F. R. Hillyard & Son, and John 
Giddings, an individual, hereinafter referred to as respondents, have vio- 
lated the provisions of the said act, and it appearing to the Commission 

that a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as follows: 

Paracrapu 1. Respondents, Francis R. Hillyard, Sr., Bernard B. Hill- 
yard, Francis R. Hillyard, Jr., and Frederick C. Hillyard, are individuals 
and copartners, doing business under the firm names of Hillyard Optical 
Company, Hillyard’s Optical Service, Dr. F. R. Hillyard & Son and F. R. 
Hillyard & Son. The address of respondent, Francis R. Hillyard, Sr., is 
5326 Georgia Avenue, Washington, D. C.; Bernard B. Hillyard and Fran- 
cis R. Hillyard, Jr., 711 G Street, N. W., Washington, D.C. and Frederick 
C. Hillyard, 521 H Street, N. E., Washington, D. C. Respondent, John 
Giddings, is an individual, with his address at 617 Seventh Street, N. W. 
Washington, D. C., and was an employee of the other respondents for 
‘some time prior to about February 1, 1943. 

Par. 2. Respondents, other than John Giddings, are now and have 
| been for more than two years last past, engaged in the business of operat- 
ing optical stores in Washington, D.-C., under the names above desig- 
nated, and in offering for sale and selling eyeglasses, lenses and frames 
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therefor to the general public in the District of Columbia. Prior to about 
February 1, 1943, the respondent, John Giddings, was an employee of the 
other respondents. All of said respondents have cooperated each with the 
other and have acted in concert in the acts and practices hereinafter alleged. 

Par. 3. In the course and conduct of their aforesaid business the re- 
spondents have disseminated and are now disseminating, and have caused 
and are now causing the dissemination of, false advertisements concerning 
their said products and their qualifications by the United States mails and 
various other means in commerce as ‘‘commerce”’ is defined in the Federal 
Trade Commission Act. The respondents have also disseminated and are 
how disseminating, and have caused and are now causing the dissemina- 
tion of, false advertisements concerning their said products and qualifica- 
tions, by various means, for the purpose of inducing, and which are likely 
to induce, directly or indirectly, the purchase of said products in com- 
merce as “‘commerce”’ is defined in the Federal Trade Commission Act. 

Among and typical of the false, misleading and deceptive statements 
and representations contained in said false advertisements disseminated 
and caused to be disseminated as hereinabove set forth, by the United 
States mails, by advertisements inserted in newspapers and by other 
means in commerce, are the following: 


WASHINGTON’S LARGEST AND OLDEST OPTICAL CO. 


711 GSt. N.W. 521 H St. N.W. 
Two Specials All This Week 

Complete Glasses BIFOCALS, gen- 
Single Vision uine Kryptok 
Spherical pre- $5 Spherical pre- 

scription Lenses OR scription lenses, 
Any Shape. $15.00 any shape, $5 
Frame or Rimless Value to see far and near 
Case and Cleaner Reg. Value $15. 


Now, white lenses only. 


COLLEGE GRADUATE EYESIGHT SPECIALISTS 
ESTABLISHED 46 YEARS. 


One Week 
SPECIAL 


Washington’s oldest and largest family of eyesight specialists, associated with the 
optical profession for over 40 years. This is your assurance of guaranteed satisfaction. 
By operating our own shop we are able to give you the lowest price on all of your opti- 
cal needs, 


FREE $5 
EXAMINATION $12.00 
VALUE. 


The Hillyard Optical Company is owned and operated by College Graduated Eyesight 


Specialists. 
DR. F. R. HILLYARD & SON 


Attention! Be sure to consult a College Graduate Eyesight Specialist. We have been 
Practicing Optometrists for 44 years and have always given efficient service. We are 
located in our own building and out of the high rent district. All lens surfacing done 
in our own laboratory on the premises. We fill prescriptions and will duplicate lenses. 
* * * 5326 Georgia Ave., N.W. 
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Par. 4. Through the use of the statements and representations herein- 
above set forth and others of similar import not specifically set out herein, 
respondents represent, directly and by implication, that all of said indi- 
vidual respondents are college graduate optometrists or opticians, that 
said business is the oldest and largest optical company in Washington, 
} D. C. and has been in existence for over forty years; that respondents 

guarantee satisfaction to their customers; that they make free examina- 

tions of prospective customers’ eyes; that they render efficient and satis- 
factory service; that the offers made are special and reduced prices and 
for a limited time only; that respondents sell customers complete single- 
vision spherical lens glasses with any shape frames or rimless with case 
and cleaner worth $15 for only $5; that they sell customers any shape 
bifocal, far and nearsighted, genuine Kryptok spherical white lenses regu- 
iarly valued at $15.00 for only $5.00; that said respondents by operating 
their own shops are able to sell, and sell, every kind of complete eyeglasses 
and lenses at lower prices than any other opticians or optometrist. 

Par. 5. The foregoing statements and representations are grossly ex- 
aggerated, false and misleading. Respondent, Francis R. Hillyard, Sr., is 
not a college graduate. The Hillyard Optical Company is not the oldest 
or largest optical company in Washington, D. C., but has only been in 
existence for about three years. In many instances, respondents do not, 
and will not, satisfy their customers by providing them with satisfactory 
glasses or refunding money paid for unsatisfactory glasses. Respondents 
do not make free examinations of customers’ eyes. Whenever glasses are 
sold, after examination, the charge for the examination is included in the 
price for the glasses. In case no glasses are purchased, after examination, 
a charge is made for such examination. Respondents do not render effi- 
cient and satisfactory service in that only a perfunctory examination of the 
eyes is made, and in many instances glasses are ill-fitted and absolutely 
useless to the purchaser. The offers made and designated as “Special” are 
not special or reduced prices and are not made for a limited time only, but 
are regular and continuing offers made by respondents for an indefinite 
time. Respondents’ said offers to sell glasses or lenses for $5.00 are not 
made in good faith, but are solely for the purpose of inducing prospective 
customers to call at respondents’ places of business. ; 

When such prospective customers call at respondents’ places of business 
to purchase glasses and lenses, pursuant to and in accordance with re- 
spondents’ said advertisements, after respondents examine prospective 
eustomers’ eyes, they inform them glasses will cost a certain figure, much 
higher than $5.00; and when customers protest, respondents tell them that 
the $5.00 glasses will not be of any value for their eye condition and usu- 
ally they are eventually sold glasses at much higher prices. Only a small 
proportion of respondents’ business consists of glasses or lenses for $5.00. 
Respondents do not sell comparable glasses, lenses or frames at lower 
prices than many others engaged in like businesses. A large proportion 
of the lenses sold by respondents are stock lenses and no shop work is done 
by them, and the prices stated in the advertisements to be the regular 
prices for glasses and lenses are fictitious and greatly in excess of the regu- 
lar and going retail prices therefor. 

Par. 6. The use by the respondents of the foregoing false, deceptive 
and misleading statements and representations, disseminated as afore- 
said, has had, and now has, the tendency and capacity to mislead and de- 
seive 4, substantial portion of the purchasing public into the erroneous and 
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mistaken belief that all of such statements and representations are true 
and into the purchase of substantial quantities of respondents’ glasses, 
frames and lenses as a result of such erroneous and mistaken beliefs. 

Par. 7. The aforesaid acts and practices of respondents, herein al- 
leged, are all to the injury and prejudice of the public and constitute un- 
fair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE FACTS, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on June 26, 1943, issued and subsequently 
served its complaint in this proceeding upon the respondents named in the 
caption hereof, charging them with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of answers thereto by certain 
respondents, testimony and other evidence in support of and in opposition 
to the allegations of the complaint were introduced before an examiner of 
the Commission theretofore duly designated by it, and said testimony and 
other evidence were duly recorded and filed in the office of the Commis- 
sion. Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the complaint, the answers thereto, testimony and 
other evidence, report of the trial examiner, and briefs in support of and in 
opposition to the complaint (oral argument not having been requested); 
and the Commission, having duly considered the matter and being now © 
fully advised in the premises, finds that this proceeding is in the interest of 
' the public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


PaRAGRAPH 1. (a) Respondent, Francis R. Hillyard, Sr., is an individ- 
ual, trading as Dr. F. R. Hillyard & Son and as F. R. Hillyard & Son, with 
his principal place of business at 5326 Georgia Avenue, N. W. Washington, 
D.C. This respondent is the father of respondents, Bernard B. Hillyard 
Frederick C. Hillyard, and Francis R. Hillyard, Jr. 

(b) Respondents, Bernard B. Hillyard, Frederick C. Hillyard, and 
Francis R. Hillyard, Jr., individuals, are copartners trading as Hillyard 
Optical Company, with their places of business at 711 G Street, N. W., and 
521 H Street, N. E., Washington, D. C. 

(c) Respondent, John Giddings, an individual, was, during a part of the 
time covered by the complaint herein, an employee of the partnership at 
the 711 G Street, N. W., place of business. 

Par. 2. Respondents, other than John Giddings, are now, and for sev- 
eral years last past have been, engaged in the business of operating optical 
stores in Washington, D. C., and in offering for sale and selling eyeglasses 
lenses, and frames therefor to members of the public in the District of 
Columbia. Respondent John Giddings, in his capacity as an employee of 
the Hillyard Optical Company, has been similarly engaged on behalf of 
his employers. 

Par. 3. In the course and conduct of their aforesaid businesses, respond- 
ents have disseminated and are now disseminating, and have caused and 
are now causing the dissemination of, false advertisements concerning 
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their said products and their qualifications by means of the United States 
mails and by various other means in commerce, as “commerce” is defined 
in the Federal Trade Commission Act. Respondents have also dissemi- 
nated and are now disseminating, and have caused and are now causing 
the dissemination of, false advertisements concerning their said products 
and qualifications by various means for the purpose of inducing, and which 
are likely to induce, directly or indirectly, the purchase of their said prod- 
ucts in commerce, as ‘“‘commerce’’ is defined in the’ Federal Trade Com- 
mission Act. Among and typical of the false, misleading, and deceptive 
statements and representations contained in said false advertisements dis- 
seminated and caused to be disseminated, as above set forth, by the 
United States mails, by advertisements inserted in newspapers, and by 
other means in commerce, are the following by the Hillyard Optical Com- 


pany: 


Two Specials All This Week 


Complete Glasses BIFOCALS, genuine 
Single Vision Kryptok lenses to 

Hrame or Rimless $5 see far and near. $5 
fxamination Reg. value, $12.00. 

Case and Cleaner Now, white lenses only 


By operating our own shop we are able to give you the lowest price on all of your op- 
tical needs. 


(Picture of Glasses) $5 
Free $12.00 
Examination Value 


ATTENTION: Know your eyesight specialist; who is he? Is hea COLLEGE GRAD- 
JATE? These questions are VITAL to your health and happiness. CONSULT A 
SOLLEGE GRADUATE EYESIGHT SPECIALIST. The name of HILLYARD 
1as been associated with the optical profession for over 40 years. Washington’s largest 
und oldest family of eyesight specialists. 
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TWO CONVENIENT LOCATIONS 
HALL AR DY OP LLC ALAC ©. 
711 GSt. N. W. * 521 H St. N. E. 
Hours, 8:30 a.m. to 6 P.M. Hours, 8:30 a.M. to 7:30 P.M. 
Two Specials All This Week 


WHY THE 
HILLYARD 
$5 (Picture of Glasses) OPTICAL CO. IS 
WASHINGTON’S 
Free LEADING 
Examinations OPTICAL 
With Glasses ESTABLISHMENT 


Complete Glasses 
Single Vision 


Spherical Pre- $5 
scriptions Lenses, 
Any Shape $15.00 


Frame or Rimless Value 
Case and Cleaner 


BIFOCALS; genuine Kryp- 
tok spherical prescription 
lenses, any shape, to see 
far and near. Reg. value, 
$15.00. Now, white lenses 
only. $5 


When patronizing the Hillyard 
Optical Co., you deal with 
Washington’s largest and 
oldest optical establishment 
—43 years. We devote 100% 
of our time to the optical 
profession. The Hillyard 
Optical Co. is owned and 
operated by College Graduated 
Eyesight Specialists. In 
operating our own shop we 
give you the lowest prices 

and quickest service for 

your optical needs. 


Two Convenient Locations 


HILLYARD OPTICAL CO. 


711 GSt. N. W. 


Hours, 8:30 a.m. to 6 P.M. 


(Picture of Glasses) 


Washington’s oldest 
and largest family of 
eyesight specialists, 
associated with the 
optical profession , 
for over 40 years. 
This is your assurance 
of guaranteed 
satisfaction. 


Free Examination with Glasses 


‘3 521 H St. N. E. 
Hours, 8:30 a.m. to 7 P.M. 


One 
Week SPECIAL 


Complete Glasses 

Single Vision 

Any Shape Lens 

Spherical Lenses $5 
Reg. Frame or 

Rimless 

Case and Cleaner 


Bifocals. Genuine 
Kryptok Spherical 

Lenses. Any Shape, $5 
To see Far and 

Near. Reg.Value 

$12.00. White lenses 
Only. Now..... 
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Be bs YeAC Reis O)}P Il CAelasG3o: 
711 GS8t. N. W. . 521 H St. N. E. 
2 Locations 


and the following by Francis R. Hillyard, Sr.: 


SHOPPERS 
Special No. 1 Special No. 2 
Complete Glasses Bifocals, Genuine 
Single Vision Kryptok White 
Frame or Rimless $5 Lenses to See Far $5 
Examination and Near. Reg. 
Case & Cleaner Value, $12.00 NOW 
(Picture of Glasses) $5 
$12.00 
Value 


ATTENTION! Be sure to consult a College Graduate Eyesight Specialist. We have 
been Practicing Optometrists for 44 years and have always given efficient service. We 
are located in our own building and out of the high rent district. All lens surfacing done 


in our own laboratory on the premises. We fill prescriptions and will duplicate lenses. 


The Above Prices Do Not Include Cylinder or Tinet Lenses 
Office Hours 8:30 a.m. to 7:30 P.M. 


DR. F. R. HILLYARD & SON 
5326 Georgia Ave. N. W. 


Parking Facilities 
Telephone TAylor 8644 


Par. 4. Through the use of the statements and representations con- 
tained in the aforesaid advertisements, and others of similar import not 
specifically set out herein, respondents, Bernard B. Hillyard, Frederick C. 
Hillyard, and Francis R. Hillyard, Jr., trading as Hillyard Optical Com- 
pany, have represented, directly and by implication, that their said busi- 
ness is the oldest and largest optical company in Washington, D. C., and 
has been in existence for over 40 years; that respondents guarantee satis- 
faction to their customers; that they make free examinations of the eyes 
of prospective customers; that they render efficient and satisfactory serv- 
ice; that the prices advertised are special and reduced prices and are 
available for a limited time only; that complete single-vision spherical lens 
glasses and with any shape frames or rimless, with case and cleaner, usu- 
ally or regularly priced at $15, are only $5, and that bifocal genuine spher- 
ical Kryptok white lenses of a regular value of $12 are offered for only $5. 
Respondent, Francis R. Hillyard, Sr., through his aforesaid advertise- 
ments, and others similar thereto not specifically set out herein, represents, 
directly and by implication, that he is a college graduate optometrist or 
optician; that complete glasses with single-vision lenses (except cylin- 
drical or tinet lenses) in frames or rimless mountings, with case and cleaner, 
having a regular value of $12, are offered at a special price of $5, and that 
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bifocal genuine Kryptok white lenses of a regular value of $12 are offered 
at a special price of $5. ; : 

Par. 5. The aforesaid statements and representatioris by Francis Re 
Hillyard, Sr., are grossly exaggerated, false, and misleading. Said respond- 
ent is not a college graduate optometrist or optician. The single-vision 
glasses offered for $5 are not of a $12 value as represented. He makes it a 
practice to attempt to persuade persons coming into his place of business 
for $5 glasses to purchase higher-priced glasses or more expensive frames 
and is able to sell more expensive glasses to about three out of ten such 
customers. The so-called special price of $5 is for glasses with a rhodium 
frame or rhodium mountings, whereas glasses sold for $12 include a “‘bet- 
ter job” and a higher-priced frame or a frame with gold mountings. The 
Kryptok lenses offered for $5 and represented as having a $12 value do not 
in fact have any such value. The Kryptok lens is made in two parts hav- 
ing different densities and is cheaper than another type of bifocal lens 
which is regularly sold by respondent for $9.75. Respondent attempts to 
sell more expensive lenses to customers seeking $5 bifocal lenses by ex- 
plaining the advantages and greater value of the $9.75 lens as compared 
with the Kryptok lens. Respondent testified that fully three out of five 
customers who ask for $5 bifocal lenses in response to his advertisement 
believe they are going to get a complete set of glasses for $5, and when he 
explains that the advertisement offers only lenses and that the frames are 
extra, customers say to him: “‘ Now, you are misrepresenting, you tricked 
me into coming down here just to get me down here and now you say it is 
not $5.” He has difficulty in making them understand the advertisement 
and testified that ‘People are so dumb at times it just makes you tired.” 
There was a period of time during which respondent ran the advertisement 
offering complete single-vision glasses and Kryptok bifocal lenses at $5 
continuously, and these prices were not special but were the usual and 
customary prices charged at that time to those customers to whom the 
respondent was unable to sell more expensive frames or lenses. 

Par. 6. (a) The aforesaid statements and representations by respond- 
ents, Bernard B. Hillyard, Frederick C. Hillyard, and Francis R. Hillyard, 
Jr., trading as Hillyard Optical Company, are grossly exaggerated, false 
and misleading in the particulars hereinafter set out. 

(b) The Hillyard Optical Company is not the oldest optical company in 
Washington, D. C., and has not been in existence for over 40 years. Asa 
matter of fact, the business now designated as Hillyard Optical Company 
had its origin in 1939 and the partnership now designated as Hillyard 
Optical Company was formed in 1941. 

(c) Respondents do not furnish “free examination” or “free examina- 
tion with glasses.” In those instances where a customer purchases glasses, — 
the cost of the examination is included in the price of the glasses and it is 
not in any sense “‘free.’’ In those cases where, because of the manner in 
which the customer is treated or because of the perfunctory nature of the 
examination given, or for other reasons, the customer decided not to pur- 
chase glasses from respondents, they frequently charge and seek to collect 
a fee of $2 or $3 for the examination. In some instances where the custo- 
mer objects to paying for the examination when he understood from re- 
spondent’s advertising that it was free, respondents have browbeaten, 
threatened, and otherwise sought to force payment of such fee before the 
customer was permitted to leave the premises. 

(d) In the many instances where respondents have failed to render the 
efficient and satisfactory service which they have represented that they 
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furnish, they have also failed and refused to honor the guarantee of satis- 
faction made in their advertisements by means of statements such as 
“This is your assurance of guaranteed satisfaction.” The record shows a 
number of instances where respondents have prescribed glasses after an ex- 
amination which lasted but a few minutes—in some cases 5 minutes, or 
- 5 to 10 minutes, or 10 to 15 minutes, or less than 20 minutes. The testi- 
mony of qualified optometrists is to the effect that an adequate eye exam- 
ination for the purpose of prescribing glasses usually requires 30 or more 
minutes, and only in an unusual and exceptional instance can an adequate 
examination be made in as little as 20 minutes. The record shows several 
specific instances where the glasses furnished to customers by respondents 
did not correspond to respondents’ own prescription for such customers. 
Many customers of respondents have complained about respondents to 
the Board of Optometry for the District of Columbia. An official of that 
board testified that he had received a great many complaints concerning 
respondents, that he had compared the glasses furnished with the pre- 
scriptions given and he had yet to find an instance where the glasses sup- 
plied by respondents corresponded to their prescription. In many cases 
where customers were dissatisfied with the glasses purchased from respond- 
ents and appealed to respondents, in some cases many times, to correct the 
faults in the glasses, furnish them with satisfactory glasses, or make some 
refund or adjustment, respondents have failed or refused to do so. For 
instance, one customer who went to respondents’ place of business to pur- 
chase glasses advertised for $5 was sold a pair of glasses for $12. She could 
not see satisfactorily with the glasses and when she tried to use them they 
gave her severe headaches. She sought many times without success to 
persuade respondents to correct the glasses or give her satisfactory glasses. 
In another instance respondents caused a customer to leave her old glasses 
with them and then sought to sell these old glasses to the customer again as 
being new glasses. Respondents insisted that the glasses were new even 
after the customer pointed out certain identifying marks by which she 
knew the glasses to be her old glasses. ; : 
(e) Respondents’ representations such as ‘‘ Two Specials All This Week 
in advertising glasses for $5, “$15 Value for $5,” and “Regular Value 
$15” falsely indicate that customers may secure a special price or a re- 
duced price for a limited time which they do not in fact receive. Such 
representations are used as a means of inducing prospective customers to 
come to their place of business, whereupon respondents seek to sell them 
glasses at much higher prices. The continuous repetition of such offers 
makes it plain that they are not, in truth and in fact, limited in point of 
time. It is also plain from the testimony of persons who have sought to 
buy glasses from respondents at $5 and have paid $12 or $15 or more, that 
respondents do not sell for $5 glasses for which they customarily charge 
$12 or $15. Respondents use many means to discourage prospective cus- 
tomers from insisting upon glasses at $5, such as statements that the $5 
glasses will not be satisfactory, or that the customer can not be fitted with 
$5 glasses; and in some instances the persuasion is accomplished when the 
customer realizes that he will have to pay for an examination if he does 
not take glasses, and rather than lose the cost of examination consents to 
higher-priced glasses. 
pee rs The nig the various respondents of the false, deceptive, and 
misleading statements and representations disseminated as aforesaid has 
had the capacity and tendency to mislead and deceive, and has misled and 
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deceived, a substantial number of the purchasing public into the erroneous 
and mistaken belief that such false advertisements, statements, and repre- 
sentations are true, and to induce a substantial number of the purchasing 
public, because of such erroneous and mistaken belief, to purchase respond- 
ents’ glasses, frames, and lenses. 


CONCLUSION 


The aforesaid acts and practices are all to the injury and prejudice of 
the public and constitute unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commission 
Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of certain respondents, 
testimony and other evidence taken before an examiner of the Commission 
theretofore duly designated by it, report of the trial examiner, and briefs 
filed herein (oral argument not having been requested), and the Com- 
mission having made its findings as to the facts and its conclusion that said 
respondents have violated the provisions of the Federal Trade Commission 
Act. 

I. It ts ordered, That respondents, Bernard B. Hillyard, Frederick C. 
Hillyard, and Francis R. Hillyard, Jr., individually and as copartners, 
trading as Hillyard Optical Company, or under any other name, their 
representatives, agents, and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale, and distribu- 
tion of eyeglasses, lenses, or frames, do forthwith cease and desist from di- 
rectly or indirectly: 

1. Disseminating or causing to be disseminated, by means of the United 
States mails or by any means in commerce, as ‘‘commerce”’ is defined in 
the Federal Trade Commission Act, any advertisement which represents, 
directly or through infeence: 

(a) That their business is the oldest optical establishment in Wash- 
ington, D. C., or that they have been engaged in the optical business 
longer than is the fact. 

(b) That any service or commodity for which a charge is made, directly 
or indirectly, or the cost of which is included in the purchase price of any 
other service or commodity, is free, either by the use of the term “‘free”’ or 
by any other term or terms of similar import or meaning. 

(c) That they guarantee satisfaction unless they do in fact furnish 
glasses satisfactory to their customers or accept the return of unsatisfac- 
tory glasses and refund the purchase price thereof. 

(d) That the customary or usual price for any kind or type of glasses 
lenses, or frames is a special or reduced price; or that an offer of classes, 
lenses, or frames is limited in point of time when the offer is not in fact so 
limited; or that glasses, lenses, or frames offered are of a value in excess of 
the usual or customary price thereof. 

2. Disseminating or causing to be disseminated, by any means, for the 
purpose of inducing or which is likely to induce, directly or indirectly, the 
purchase in commerce, as ‘‘commerce”’ is defined in the Federal Trade 
Commission Act, of said eyeglasses, lenses, or frames, any advertisement 
which contains any of the representations prohibited in paragraph 1 above. 
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II. Jé 2s further ordered, That respondent, Francis R. Hillyard, Sr., an 
individual, his representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, sale, 
and distribution of eyeglasses, lenses, or frames, do forthwith cease and 
desist from directly or indirectly: 

1. Disseminating or causing to be disseminated, by means of the United 
States mails or by any means in commerce, as “‘commerce”’ is defined in 
the Federal Trade Commission Act, any advertisement which represents, 
directly or through inference: 

(a). That he is a college graduate optometrist or optician. 

(b) That the customary or usual price for any kind or type of glasses, 
lenses, or frames is a special or reduced price, or that glasses, lenses, or 
frames offered are of a value in excess of the usual or customary price 
thereof. 

2. Disseminating or causing to be disseminated, by any means, for the 
purpose of inducing or which is likely to induce, directly or indirectly, the 
purchase in commerce, as ‘‘commerce” is defined in the Federal Trade 
Commission Act, of said eyeglasses, lenses, or frames, any advertisement 
which contains any of the representations prohibited in paragraph 1 above. 

Ill. Jt zs further ordered, That, inasmuch as respondent, John Giddings, 
had no managerial direction or control over the business of the respond- 
ents he served as an employee, the complaint herein be, and the same 
hereby is, dismissed as to said John Giddings without prejudice to the 
right of the Commission to institute further proceedings should facts war- 
rant such action. 

IV. Jtis further ordered, That respondents shall, within 60 days after the 
service upon them of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which they have com- 
plied with this order. 
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In tHe MATTER OF 


NATIONAL SECRETARIES’ ASSOCIATION, AND H. ROBIN- 
SON SHEPHERD, RUTH HOSTETLER, HILARY A. BUFTON, 
AND GEORGE TURNER, INDIVIDUALLY AND AS OF- 
FICERS AND DIRECTORS THEREOF 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 6008. Complaint, July 15, 1948—Decision, Apr. 10, 1945 


Where a corporation and its officers, by two of whom it was organized and incorporated 
as not for profit, but who actually operated it as a private business to promote the 
sale and distribution of their books through sale of memberships therein by sales- 
men or “registrars” to persons holding secretarial positions who were thereupon: 
organized into local chapters, and by virtue of their membership contracts became 
entitled to receive aforesaid books ‘‘ Better Letters—Lessons in English,” ‘‘ Better 
Letters—Quiz Book,” ‘‘Webster’s Encyclopedic Dictionary,” and accident insur- 
ance policy, and a year’s subscription to a monthly magazine, along with other 
benefits represented 4s accruing, namely, special rates at many vacation resorts 
and opportunities for better positions through an employment service; to induce 
the purchase of their books and memberships in their said association— 

(a) Represented directly and through their said agents or “registrars” that the associa- 
tion would provide special courses of instruction similar to those of a correspond- 
ence school; stating, in furtherance of such representations, in their advertising, 
including application forms, under the caption “INDIVIDUAL INSTRUC-— 
TION,” “You, have the undivided attention of your instructor. When your les- 
sons are before him you are the only student in his class”; 

The facts being no provisions were made for giving any such course to members but the 
educational features were limited to supplying the members with said publica- 
tions, with suggestions that the ‘‘Quiz Book’”’ be covered in the course of meetings 
among the members; : 

(b) Represented, as aforesaid, that purchasers of memberships would receive group 
health, accident, and hospitalization policies; 

The fact being the only insurance policy supplied to the members was a special accident 
contract very limited in scope and with no health insurance features ; 

(c) Represented, as aforesaid, that the association maintained an employment service 
for its members and that assistance would be given by it in securing employment 
for them, through Article IV of its constitution, distributed among the members, 
providing for “‘assistance in securing employment for its members,” and through 
including in its advertising material and on application blanks, under caption 
“EMPLOYMENT SERVICE,” the statement “Upon completion of training you 
are eligible to file for the better positions which employers list with the national 
headquarters of the Association”’; 

The facts being they maintained no employment service or facilities therefor, and ef- 
forts with reference to employment were limited to adoption of a by-law by the 
board of governors providing that the members pledge themselves to report to the 
employment committee of their local chapters positions which from time to time 
might c me to their attention; and 

(d) Represented through their said “‘registrars” that the association was an old, estab- 
lished organization, with chapters located all over the United States; 
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When, in fact, said association was established in 1942 and chapters were limited to a 
small number in the Middle West and Far West; 

With the result that members and prospective members were led into the erroneous 
belief that they were joining a legitimate and well-established association of secre- 
taries and thereby into purchase of said publications: 

Held, That said acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public, and constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. J. Earl Coz, trial examiner. 

Mr. Merle P. Lyon and Mr. Clark Nichols for the Commission. 

Mr. J. K. Owens, of Kansas City, Mo., for respondents generally, and 
along with— 

Mr. J.B. McGilvray, of Kansas City, Mo., for National Secretaries’ As- 
sociation. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that National Secretaries’ Association, a 
corporation, and H. Robinson Shepherd, Ruth Hostetler, Hilary A. Bufton, 
and George Turner, individually, and as officers and directors of National 
Secretaries’ Association, hereinafter referred to as the respondents, have 
violated the provisions of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, National Secretaries’ Association, is a cor- 
poration, organized, existing and doing business under the laws of the 
State of Missouri, with its principal offices at 1005 Grand Avenue, Kansas 
City, Mo. 

Rosiondent H. Robinson Shepherd, is president of National Secre- 
taries’ Association, and resides in Leavenworth, Kans. 

Respondent, Ruth Hostetler, is secretary of National Secretaries’ Asso- 
ciation, and has her place of business at 1005 Grand Avenue, Kansas City, 
Mo. 

Respondent, Hilary A. Bufton, is the manager and principal organizer 
and promoter of the business conducted by National Secretaries’ Associa- 
- tion, and holds the office of treasurer of said corporation. His place of 
business is also located at 1005 Grand Avenue, Kansas City, Mo. He di- 
_rects and controls the sales, policies, and general business operations of all 
the other respondents herein. 
Respondent, George Turner, is sales manager of National Secretaries’ 

Association, with offices at 1005 Grand Avenue, Kansas City, Mo. 

Par. 2. Respondents are now, and for more than a year last past have 
been, engaged in the sale and distribution of certain books entitled ‘Better 
| Letters—Lessons in English,” ‘‘Better Letters—Quiz Book” and “Web- 
| ster’s Encyclopedic Dictionary.” Said respondents, being engaged in 
_ business as aforesaid, cause said books to be transported from their prin- 
_ cipal offices and places of business in the State of Missouri to purchasers 
thereof located in other States of the United States and in the District of 
Columbia. Respondents maintain, and at all times mentioned herein have 
| maintained, a course of trade in said books in commerce among and be- 
tween the various States of the United States and in the District of 


Columbia. 
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Par. 3. Respondent, Hilary A. Bufton, has been for many years en- 
gaged in the sale of books of various kinds, including two books designed 
for the use of secretaries, entitled ‘Better Letters—Lessons in English”’ 
and “Better Letters—Quiz Book.”” In December 1941 he adopted as a 
trade name for his business in said books the name ‘‘ National Secretaries’ 
Association.” In May 1942 he caused National Secretaries’ Association to 
be incorporated under the laws of the State of Missouri as a non-profit 
corporation. Said corporation was organized for the primary purpose of 
affording an outlet for the sale of the various publications sold by said 
Hilary A. Bufton, and since the date of its incorporation said corporation 
has bought said books from said Hilary A. Bufton and sold and distributed 
same to its members in the manner hereinafter set out. Various salesmen 
and organizers are employed by the respondent, Hilary A. Bufton, to or- 
ganize local chapters of secretaries in various cities of the Middle West and 
the Pacific Coast States. After these salesmen and organizers have sold a 
sufficient number of memberships in National Secretaries’ Association to 
form a local chapter, a meeting of all the signers of said contracts of mem- 
bership is called and a local chapter organized. The initiation fee was 
originally $29.85, with annual dues of $3.65, but this initiation fee was 
subsequently increased to $35.00, with annual dues of $5.00. The initia- 
tion fees are paid direct to National Secretaries’ Association, which then 
pays $10 to the salesman or so-called “‘registrar,’”’ $1.00 for the purchase of 
an accident insurance policy for each member, and 85 cents for the pur- 
chase of a year’s subscription to a magazine entitled ‘“‘The Secretary.” 
The memberships are sold under the installment plan in installments suit- 
able to the subscriber, and each member is entitled to receive, and does 
receive, the three books hereinbefore mentioned, ‘‘Better Letters—Les- 
sons in English,” ‘Better Letters—Quiz Book,” and ‘‘ Webster’s Encyclo- 
pedic Dictionary.”’ These books are supplied to National Secretaries’ As- 
sociation by respondent, Hilary A. Bufton, and the profits accruing to 
said respondent from the sale of said books constitute the chief reason for 
the organization and promotion of the various local chapters of National 
Secretaries’ Association. Whatever benefits may accrue to the members 
are incidental to the operation of the plan, which is primarily designed to 
further the business interests of respondent, Hilary A. Bufton. 

Par. 4. Respondents, or their agents and representatives, establish 
contacts in a city where it is their intention to establish an alleged chapter 
of National Secretaries’ Association. The said respondents, directly and 
through their agents and representatives, represent to the prospective 
members of National Secretaries’ Association that it is an old, established 
association of secretaries, with chapters all over the United States; that it 
has a three-fold purpose, first, to give its members education and study 
facilities and assistance; second, to give social and cultural advantages; 
and third, to provide its members with group insurance and accident in- 
surance benefits at a low premium rate. They represent that all of these 
advantages will be obtained by the members upon payment of the initia- 
tion fee, and that National Secretaries’ Association was organized not for 
profit, but as a benevolent and educational association for the benefit of 
the members. 

Respondents, or their agents and representatives, have made various 
false and misleading statements to prospective members of National Secre- 
taries’ Association for the purpose of inducing the signature of member- 
ship contracts and payment of initiation fees and annual dues. Among 
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said false and misleading statements and representations are representa- 
tions that courses of study will be given to all members, supervised by a 
| university graduate, who will give individual instruction and help to the 
' members to make them more efficient secretaries; that employment will be 
_ obtained for all members who have completed the prescribed course of 
_ study; that members of National Secretaries’ Association are entitled to - 
| special privileges and discounts at ‘“many renowned resorts”; that said 
| association has been in existence for several years and has a number of 
| chapters in the eastern part of the United States; and that a membership 
_ card and emblem will be given to each member upon enrollment. 

Par. 5. In truth and in fact, National Secretaries’ Association is only a 
| sham and an outlet for the publications sold by respondent, Hilary A. Buf- 
} ton, entitled ‘Better Letters—Lessons in English,” ‘Better Letters— 
Quiz Book” and “‘ Webster’s Encyclopedic Dictionary.” It is not a legiti- 
mate association of secretaries organized not for profit and for a philan- 
thropic and educational purpose, but is designed and intended to further 
the personal sales activities of respondent, Hilary A. Bufton, in selling the 
aforesaid books, which are supplied to the members as part of the consider- 
ation of their initiation fee in joining said association. 

National Secretaries’ Association is not an old, established institution, 
and has not branches in the eastern part of the United States, and only a 
few branches in the Middle West and Far West sections of the United 
States. No courses of study are furnished to the members, and no instruc- 
tion or supervision is furnished by the association to its members. The 
association makes no effort to secure employment for its members or to 
help them secure better jobs than they now have. The ‘‘many renowned 
resorts’”’ at which members are entitled to discounts are very few in num- 
ber. Several of them are in foreign countries or so located as to be of little 
use to the rank and file of the membership of said association. The mem- 
bership card and emblem are not furnished to the members until final pay- 
ment of the initiation fee has been made. Generally speaking, member- 
ship in National Secretaries’ Association does not confer the advantages 
expected by its members and promised to them by its agents and represen- 
tatives as aforesaid. 

Par. 6. By reason of the foregoing acts, statements and inducements 
as herein set forth, members and prospective members of National Secre- 
taries’ Association have been led into the erroneous and mistaken belief 
that they are joining a legitimate and well-established association of secre- 
taries who have banded together for mutual self help and educational, so- 
cial and cultural advantages. 

Further, as a result of the aforesaid acts, statements and inducements, 
the respondents have sold and are now selling memberships in National 
Secretaries’ Association, and have sold and are now selling the books en- 
titled ‘Better Letters—Lessons in English,” ‘‘Better Letters—Quiz 
Book,” and ‘ Webster’s Encyclopedic Dictionary” to various members 
of the public who, as a result of such acts, statements and inducements 
have joined the purported association and purchased the aforesaid books. 

Par. 7. The aforesaid acts and practices of the respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute un- 
fair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


: 
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Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission, on July 15, 1943, issued, and subsequently 
served, its complaint in this proceeding on the respondents, National Sec- 
retaries’ Association, a corporation, and H. Robinson Shipherd (named in 
the complaint as H. Robinson Shepherd), Ruth Hostetler Bufton (named 
in the complaint as Ruth Hostetler), Hilary A. Bufton, and George Turner, 
individually, and as officers of National Secretaries’ Association, charging 
them with the use of unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. After the issuance of said com- 
plaint and the filing of the answers of the respondents thereto, testimony 
and other evidence in support of, and in opposition to, the allegations of 
said complaint were introduced before a trial examiner of the Commission 
theretofore duly designated by it, and said testimony and other evidence 
were duly recorded and filed in the office of the Commission.. Thereafter, 
this proceeding regularly came on for final hearing before the Commission 
upon said complaint, answers thereto, testimony and other evidence, re- 
port of the trial examiner upon the evidence, and briefs filed in support of 
the complaint and in opposition thereto (oral argument not having been 
requested) ; and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


PARAGRAPH 1. Respondent, National Secretaries’ Association, is a cor- 
poration, organized, existing, and doing business under the laws of the 
cate 4 Missouri, with its principal office at 1005 Grand Avenue, Kansas 

ity, Mo. 

Respondent, H. Robinson Shipherd (named in the complaint as H. Rob- 
inson Shepherd), is president of National Secretaries’ Association and now 
resides in North Amherst, Mass. 

Respondent, Ruth Hostetler Bufton (named in the complaint as Ruth 
Hostetler), is secretary of the National Secretaries’ Association and has her 
place of business at 1005 Grand Avenue, Kansas City, Mo. 

Respondent, Hilary A. Bufton, is the manager and principal organizer 
and promoter of the business conducted by National Secretaries’ Associa- 
tion and also does business under the name of Executives Guild. His prin- 
ope place of business is also located at 1005 Grand Avenue, Kansas City, 

0. 

Respondent, George Turner, is engaged with the respondent, Hilary A. 
Bufton, in promoting the National Secretaries’ Association and has his 
office at 1005 Grand Avenue, Kansas City, Mo., and resides at 801 E. 
Armour Street, Kansas City, Mo. 

Par. 2. The respondents are now, and for several years last past have 
been, engaged in the sale and distribution of certain books entitled, “‘Bet- 
ter Letters—Lessons in English,” “Better Letters—Quiz Book,” and 
““Webster’s Encyclopedic Dictionary.” Said respondents cause said 
books, when sold, to be transported from their office and place of business 
in the State of Missouri to purchasers thereof located in other States of the 
United States and in the District of Columbia. Respondents maintain, 
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and at all times mentioned herein have maintained, a course of trade in 
said books in commerce among and between the various States of the 
United States and in the District of Columbia. 

_ Par.3. The respondent, Hilary A. Bufton, since 1934, has been engaged 
in the sale and distribution of his publication known as “Better Letters,”’ 
under the trade name ‘“‘Executives Guild.” On or about November 28, 
1941, the respondents, Hilary A. Bufton and George Turner, originated 
the plan of promoting the sale of said publication Better Letters and other 
publications through the instrumentality of an organization known as 
“National Secretaries’ Association,’ which name was adopted as a trade 
name by the respondent, Hilary A. Bufton. 

Under this arrangement the respondent, Hilary A. Bufton, supplied all 
necessary capital, publications, and other material necessary to the opera- 
tion of the business, and respondent, George Turner, took over the sales of 
the memberships and all expenditures incident thereto, including commis- 
sions to organizers and travelling expense. Memberships were originally 
sold for $29.85, with annual dues thereafter of $3.65. All monies collected 
from the sale of such memberships, including annual dues after deduction 
of cost of magazine, were divided equally between said respondents, 
Hilary A. Bufton and George Turner. The customary procedure followed 
by the various salesmen and organizers, who were designated as ‘‘regis- 
trars,’”’ was to call on prospects holding secretarial positions and endeavor 
to induce them to sign a contract or application for membership in the 
National Secretaries’ Association. When a sufficient number of member- 
ships were sold by an organizer, a meeting of all signers of such contracts of 
membership was called and a local chapter organized. 

Persons joining the National Secretaries’ Association were required to 
pay at least $3.65 in cash at the time of signing the application or contract 
of membership and to execute a promissory note, payable in installments, 
for the balance of the price of the membership. In return for this pay- 
ment, such persons were to receive an emblem, a membership card in the 
National Secretaries’ Association, a copy of the constitution and by-laws, 
a copy of respondents’ publications Better Letters—Lessons in English, 
Better Letters—Quiz Book, and also a copy of Webster’s Encyclopedic 
Dictionary, and, in addition, an accident insurance policy and a year’s 
subscription to a monthly magazine. Other benefits which were repre- 
sented as accruing to members were special rates at many vacation resorts 
and opportunities for better positions through an employment service. 

Par. 4. On or about May 14, 1942, the National Secretaries’ Associa- 
tion was incorporated as a corporation not for profit under the laws of the 
State of Missouri, with H. Robinson Shipherd as president, Ruth Hos- 
tetler Bufton as secretary, and Hilary A. Bufton as treasurer. Immedi- 
ately thereafter, respondent, Hilary A. Bufton, resigned as treasurer and 
was succeeded by Evangeline Smith, a stenographer in the office of his 
attorney. Said respondent, Hilary A. Bufton, then entered into a con- 
tract with the National Secretaries’ Association, whereby the said re- 
spondent, Hilary A. Bufton, retained the sole right to solicit or accept 
memberships in said organization and to organize chapters. Memberships 
were to sell for $35, $5 of which was to be credited to the association as 
membership dues. Shortly thereafter, the cost of membership was re- 
duced to $28.65, with the sum of $3.65 being applied to the membership 
account. Under this plan, the arrangements between respondents, Hilary 
A. Bufton and George Turner, remained the same, except that the equal 
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division of monies received was discontinued and the $25 net received by 
respondent, Hilary A, Button, was divided $10 to said respondent, Hilary 
A. Bufton, and $15 to respondent, George Turner, Of the amount allotted 
to said respondent, George Turner, to cover sales bd gi $10 was paid to 
the salesman or organizer for each contract of mem gece obtained, No 
change was made in the material or benefits given to applicants for mem- 
bership from those above desoribed, except that when the price was re- 
dueed from $35 to $28.65 delivery of the Webster’s Wneyclopedie Diction- 
ary was discontinued and about this time the supplying of accident insur- 
ance policy was discontinued as part of the membership contract but was 
still available to members on payment of the sum of $1 annually, 

Pan. 5, The exclusive management and control of the corporate re- 
spondent, National Secretaries’ Association, including all the finances of 
said corporation, were vested in a board of governors, consisting of the 
president, secretary, and treasurer of said corporation. ‘The members of 
the association and the various chapters organized by them had no voice 
in the conduct of the corporate respondent except that in August 1943 a 
by-law was adopted establishing a national advisory council to be com~- 
posed of all chapter presidents, each to have one vote when consulted by 
the board of governors in connection with the shaping of national policies 
and in connection with the administration of the association generally. No 
provision was made for the election of officers, who, in turn, constituted 
the board of governors, and in practice the board of governors, or those re- 
maining, filled any vacancies which occurred, On or about January 1, 
IMS, the board of governors, by reason of the expected absence of the re- 
spondent, Ruth Hostetler Bufton, who was then secretary, passed a reso- 
tation turning over all details, clerical work, ete., pertaining to the Na- 
tional Seeretanies’ Association to the Executive Guild. Although the said 
respondent, Ruth Hostetler Bufton, was absent from Kansas City, she 
continued as secretary and member of the board of governors. 

Pan, 6 At all times subsequent to the organization of the National 
Seeretanies’ Association the respondents, Hilary A. Bufton and George 
Tamer, in cooperation with the other individual respondents, operated 
said association as their own individual business, crediting the membership 
fee of $3.65 to the National Secretaries’ Association and distributing the 
balance to the respondents, Hilary A. Bufton and George Turner, on the 
basis hereinbefore deseribed. The office of the National Secretaries’ As- 
sociation was located in the offices of Hilary A. Bufton and George Turner, 
Rent for such office was paid by the respondent, Hilary A. Bufton, Cor- 
respondence in connection with the activities of the National Secretaries’ 
Association was for the most part conducted by the respondents, Hilary A, 
Bufton and George Turner, and correspondence in connection with the 
collection of promissory notes given in payment of membership contracts 
was conducted by the respondent, Hilary A. Bufton, either under his own 
name as Executives Guild or under the name of National Secretaries’ As- 
sociation. From time to time, particularly where collection matters were 
involved, the respondent, Hilary A. Bufton, signed letters written under 
the name of National Secretaries’ Association with the name “H. J, 
Vanee,” a person who was not connected with the National Secretaries’ 
Association and who had no interest in the matter whatsoever, 

Im practice, the business of the National Secretaries’ Association was 
not conducted as a corporation not for profit but, instead, was conducted 
far the sole purpose of selling the publications distributed by the respond- 
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ent, Hilary A. Bufton, and the profits accruing from the sale of said books 
constituted the chief reason for the organization and promotion of the 
various local chapters of the National Secretaries’ Association. Whatever 
benefits might have accrued to the members were incidental to the opera- 
tion of the plan, which was primarily designed to further the business 
interests of the respondents, Hilary A. Bufton and George Turner. 

Par. 7. In the course and conduct of their business and for the purpose 
of inducing persons to purchase respondents’ publications and member- 
ships in the National Secretaries’ Association, the said respondents directly 
and through their agents and representatives made various misleading, 
false, and deceptive statements, typical of which are the following: 


1. Representations as to educational features. In this connection it was represented to 
the purchaser that the National Secretaries’ Association would provide special courses 
of instruction similar to those of a correspondence school. In furtherance of such repre- 
sentations the respondents placed the following statement in their various advertising 
material, including application forms: 


“INDIVIDUAL INSTRUCTION 


“You have the undivided attention of your instructor.. When your lessons are 

before him you are the only student in his class.” 
In fact, no provisions were made for giving any course of instruction to the individual 
members of the association and respondents did not conduct any correspondence course 
for the members of such association or provide the facilities therefor. The educational 
features were limited to supplying the members with the publications Better Letters 
and Quiz Book, with suggestions that the Quiz Book be covered in the course of meet- 
ings among the members. 

2. Representations as to insurance. It was represented that purchasers of member- 
ships in the National Secretaries’ Association would receive group health, accident, and 
hospitalization policies. In fact, the only insurance policy supplied to the members 
was a special accident contract very limited in scope and having no health insurance 
features. 

3. Representations as to employment. One of the provisions of Article IV of the con- 
stitution of the National Secretaries’ Association, which was distributed to its members, 
under the powers and purposes of the organization was “assistance in securing employ- 
ment for its members.” In its-various advertising material and on application blanks 
the following statement appeared: 


“BMPLOYMENT SERVICE 


“Upon completion of training you are eligible to file for the better positions which 

employers list with the national headquarters of the Association.” 
In addition, it was represented by various salesmen that employment and better posi- 
tions could be obtained through the association. In fact, the respondents maintained 
no employment service for the members of the association and established no facilities 
therefor and efforts with reference to employment were limited to adoption of a by-law 
by the board of governors providing that the members pledge themselves to report posi- 
‘tions which from time to time might come to such members’ attention, to the employ- 
ment committee of the local chapters to which such member belonged. 

4. Representations as to status of the association. It was also represented by registrars 
that the National Secretaries’ Association was an old, established organization with 
chapters located all over the United States, when, in fact, said association was estab- 
lished in 1942 and chapters were limited to a small number in the Middle West and Far 


West. 
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Par. 8. By reason of the foregoing acts, statements, and inducements 
as herein set forth, members and prospective members of the National 
Secretaries’ Association have been led into the erroneous and mistaken 
belief that they were joining a legitimate and well-established association 
of secretaries and through this means have been induced to purchase 
respondents’ publications. 


CONCLUSION 


The aforesaid acts and practices of the respondents, as herein found, are 
all to the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
on the complaint of the Commission, the answers of the respondents, testi- 
mony and other evidence in support of the allegations of said complaint 
and in opposition thereto taken before a trial examiner of the Commission 
theretofore duly designated by it, report of the trial examiner upon the 
evidence, and briefs filed in support of the complaint and in opposition 
thereto; and the Commission having made its findings as to the facts and 
its conclusion that the respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, National Secretaries’ Association, a 
corporation, and its officers, and the individual respondents, H. Robinson 
Shipherd (named in the complaint as H. Robinson Shepherd), Ruth 
Hostetler Bufton (named in the complaint as Ruth Hostetler), Hilary A. 
Bufton, and George Turner, and their respective representatives, agents, 
and employees, directly or through any corporate or other device in con- 
nection with the offering for sale, sale, and distribution of certain publica- 
tions known as ‘‘ Better Letters—Lessons in English” and ‘‘ Better Let- 
ters—Quiz Book,”’ or any other publication in commerce as ‘‘commerce’”’ 
is defined in the Federal Trade Commission Act, do forthwith cease and 
desist from: 

1. Representing directly or by implication that the National Secre- 
taries’ Association is not conducted for profit or that said association is 
anything other than a means or instrumentality for selling publications, 
with only incidental benefits to its members. 

2. Representing directly or by implication that special courses of in- 
struction can be obtained through the purchase of a membership in the 
National Secretaries’ Association or that any educational benefits can be 
derived from membership in said association other than those which 
may be acquired through the purchase of respondents’ publications. 

3. Representing directly or by implication that members of the Na- 
tional Secretaries’ Association will be entitled to receive insurance protec- 
tion different from that provided for by the policy actually issued. 

4. Representing directly or by implication that the National Secre- 
taries’ Association maintains an employment service for its members or 
that assistance will be given by the association in securing employment 
for its members when employment activities are limited to activities of 
members in the local chapters. 
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5. Representing directly or by implication that the National Secre- 
taries’ Association is an old, established association or that it has chapters 
in localities where none exis ; 

It ts further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which they have com- 
plied with this order. 
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Complaint, 40 F. 'l. U, 


In THE MATTER OF 


L. R. KALLMAN & COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4966. Complaint, May 19, 1948—Decision, Apr. 11, 1945 


Where a partner in active charge of a family partnership business financed by him, and 
engaged in interstate sale and distribution of two cosmetic preparations designated 
“Chin-Up’—more recently “Chin-Ep”—and ‘“‘Digitite”; through advertise- 
ments in newspapers and by circulars and other advertising literature, directly and 
by implication— 

(a) Represented that the preparation “Chin-Up,” or “Chin-Ep,”’ was effective in 
tightening the throat line, that it eliminated flabbiness and crepiness along the 
throat line, made loose, flabby skin on the chin and throat line smoother and 
firmer, and caused a person to have and to retain a youthful throat line; and 

(b) Represented that the preparation designated “ Digitite” tightened the skin of the 
hands and made it firm, and caused the hands to become velvety smooth, and that 
use thereof would result in the hands having a youthful appearance; 

The facts being that while the preparations in question—the active ingredients of 
which, namely, m-digallic acid in ethyl alcohol together with a fraction of 1% of 
phenyl carbinol, were the same—during the time they remained on the skin, be- 
cause of their astringent action, might give a feeling of skin tightness, they would 
not in fact tighten loose skin or give the skin an appearance of smoothness; they 
would not in any way affect wrinkles and skin flabbiness due to changes within the 
skin or deeper tissues, nor would they eliminate or prevent skin crepiness; while 
their continued use might harden the outer layer of the skin and might or might 
not, depending upon various circumstances, cause it to be temporarily firmer, such 
continued use might result in skin irritations and roughness; and said “Chin-Up”’ 
or ‘‘Chin-Ep”’ was not effective in tightening the throat line and would not cause 

-a person to have or to retain a youthful throat line, nor would “ Digitite” cause the 
hands to become velvety smooth or give them a youthful appearance; 

With capacity and tendency to mislead and deceive a substantial portion of the pur- 
chasing public into the mistaken belief that such false representations were true, 
and thereby into the purchase of substantial quantities of said preparations: 

Held, That said acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public, and constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. John L. Hornor, trial examiner. 
Mr. John M. Russell for the Commission. 


‘COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act and 
by virtue of the authority vested in it by said act, the Federal Trade Com- - 
mission, having reason to believe that L. R. Kallman, an individual, trad- 
ing as L. R. Kallman & Company, hereinafter referred to as respondent 
bas violated the provisions of said act, and it appearing to the Commission 
that a proceeding by it *n respect thereof would be in the public interest 
hereby issues its complaint, stating its charges in that respect as follows: 
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ParagrapH 1. L. R. Kallman, is an individual, trading as L. R. Kall- 
man & Company with his principal office located at 43 East Ohio Street, 
Chicago, Ill. 

Par. 2. Respondent is now, and has been for more than two years last 
past, engaged in the sale and distribution of two cosmetic preparations, 
designated “Chin-Up” (also designated ‘“Chin-Ep’’) and “ Digitite.” 
Respondent causes his said preparations, when sold, to be transported 
from his aforesaid place of business in the State of Illinois to the purchasers 
thereof located in various other States of the United States and in the Dis- 
trict of Columbia. Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in said preparations in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of his aforesaid business the respond- 
ent has disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, false advertisements concerning his said 
products by the United States mails and by various other means of com- 
merce, as commerce is defined in the Federal Trade Commission Act; and 
respondent has also disseminated, and is now disseminating, and has 
caused and is now causing the dissemination of false advertisements con- 
cerning his said products by various means for the purpose of inducing and 
which are likely to induce, directly or indirectly, the purchase of his said 
products in commerce, as commerce is defined in the Federal Trade Com- 
mission Act. Among and typical of the false, misleading and deceptive 
statements and representations contained in said false advertisements dis- 
seminated and caused to be disseminated, as hereinabove set forth, by the 
United States mails, by radio continuities, by advertisements in news- 
papers, and by circulars and other advertising, are the following: 


Chin-Up 


CHIN-UP 
FOR THE YOUNG LINE’ OF BEAUTY. 

You can actually feel your throatline tightening. It’s a wonderful sensation. Don’t 
let flabbiness, crepiness, destroy your youthful throat line. Quick, easy, and so ef- 
fective you can cut down on the applications as time goes on. 


You'll never want a chin strap again. ; 
A completely revolutionary astringent mask effective in making loose flabby skin on 


chin and throatline, firmer, smoother. 
See how it helps to keep your throatline and chinline firmer and smoother. Use 


Chin-ep to help retain a youthful chinline. 
Digitite 


Three-Minute Hand Treatment. i 
A revolutionary new beauty aid to help firm the skin! You'll feel the tightening sen- 


sation almost immediately .. . and be enchanted by the velvety smoothness and youth- 


ful appearance of your hands. 
You'll marvel at the economy of Digitite—you need use so little—you can gradually 


cut down the applications. A few drops a day does the trick. 
Non-sticky. 


Par. 4. Through the use of the statements and representations herein- 
above set forth and others of similar import not specifically set out herein, 
all of which purport to be descriptive of respondent’s said preparation 


364 FEDERAL TRADE COMMISSION DECISIONS 
Runcunes 40 F. T.C. 


designated ‘‘Chin-Up” and of its effectiveness when used, respondent di- 
vectly and by implication represents that it is effective in tightening the 
throat line; that it eliminates and prevents flabbiness and crepiness along 
the throat line; that it makes loose flabby skin on the chin and throat line 
smoother and firmer; that it causes a person to have and retain a youthful 
throat line. 

By the use of the statements and representations hereinabove set forth, 
and others of similar import not specifically mentioned herein which pur- 
port to be descriptive of respondent’s said preparation designated “ Digi- 
tite,’’ respondent directly and by implication represents that it tightens 
the skin of the hands and makes it firm; that it causes the hands to become 
“velvety ’’ smooth and that its use will result in the hands having a youth- 
ful appearance; that it is non-sticky when applied to the hands. « 

Par. 5. The foregoing representations are grossly exaggerated, false and 
misleading. In truth and in fact respondent’s said preparation designated 
‘“‘Chin-Up”’ is not effective in tightening the throat line. It will not elim- 
inate or prevent flabbiness or crepiness along the throat line. It will not 
make any loose or flabby skin firmer or smoother. It will not cause a per- 
son to have or retain a youthful throat line. 

Respondent’s preparation designated “‘Digitite’’ will not tighten the 
skin of the hands or make it firm. It will not cause the hands to become 
velvety smooth or result in the hands having a youthful appearance, It is 
sticky when first applied to the hands and remains so until it dries. 

Par. 6. The true facts are that the only effect of each of respondent’s 
said preparations designated ‘‘Chin-Up” and ‘‘Digitite’”’ when used as 
directed, is a temporary local astringent action upon the skin. Said 
preparations will have effect only upon the outer horny layer of the skin 
and neither of them will penetrate beneath this layer of the skin. Both of 
said preparations will harden and tan the outer layer of the skin, but 
neither of them will have any effect upon the deeper wrinkles and flabbi- 
ness of the skin which are the result of changes therein. 

Par. 7, The use by the respondent of the foregoing false, deceptive and 
misleading statements and representations in said false advertisements, 
disseminated as aforesaid, has had and now has the tendency and capacity 
to mislead and deceive a substantial portion of the purchasing public into . 
the erroneous and mistaken belief that such false statements and represen- 
tations are true, and into the purchase of substantial quantities of respond- 
ont cosmetic preparations as a result of such erroneous and mistaken 

eliefs. 

Par. 8. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on May 19, 19438, issued and subsequently 
served its complaint in this proceeding on respondent L. R. Kallman. an 
individual, charging him with the use of unfair and deceptive acts and 
practices in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondent’s answer thereto 
testimony and other evidence in support of and in opposition to the allega- 
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tions of the complaint were introduced before an examiner of the Com- 
mission theretofore duly designated by it, and said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing before the 
Commission on the complaint, the answer thereto, testimony and other 
evidence, report of the trial examiner, and brief in support of the com- 
plaint (respondent not baving filed brief and oral argument not having 
been requested) ; and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


PaRAGRAPH 1. Respondent, Lawrence R. Kallman (referred to in the 
complaint as L. R. Kallman), an individual, is a partner in L. R. Kallman 
& Company, a copartnership consisting of the said Lawrence R. Kallman, 
his wife, Mabel P. Kallman, and his son, Donald R. Kallman. The said 
respondent financed the business carried on by the partnership and is in 
active charge and direction of its affairs. His principal office and place of 
business is located at 43 East Ohio Street, Chicago, III. 

Par. 2. For more than two years last past respondent has been engaged 
in the sale and distribution of two cosmetic preparations, one designated 
““Chin-Up”’ (more recently called ‘“‘Chin-Ep’’), and the other designated 
as ‘“‘Digitite.’”’ Respondent causes said preparations, when sold, to be 
transported from his place of business in the State of Illinois to the pur- 
chasers thereof located in various other States of the United States and in 
the District of Columbia, and maintains, and at all times mentioned herein 
has maintained, a course of trade in said preparations in commerce be- 
tween and among the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 3. In the course and conduct of the aforesaid business, respondent 
has disseminated, and has caused the dissemination of, false advertise- 
ments concerning said preparations by the United States mails and by 
various other means in commerce, as ‘‘commerce”’ is defined in the Federal 
Trade Commission Act; and respondent has also disseminated, and has 
caused the dissemination of, false advertisements concerning said prepara- 
tions by various means, for the purpose of inducing and which are likely to 
induce, directly or indirectly, the purchase of said preparations in com- 
merce, as ‘‘commerce”’ is defined in the Federal Trade Commission Act. 
Among and typical of the false, misleading, and deceptive statements and 
representations contained in said false advertisements disseminated and 
caused to be disseminated as aforesaid by the United States mails, by ad- 
vertisements in newspapers, and by circulars and other advertising liter- 
ature, are the following respecting the preparation designated “Chin-Up”’ 
or ‘‘Chin-Ep”’: 

CHIN-UP 


For the Young 
Line of Beauty 


You can actually feel your threatline tightening. It’s a wonderful sensation. Don’t 
let flabbiness, crepiness destroy your youthful throatline. Quick, easy, and so effective 
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you can cut down on the applications as time goes on. Use it just before your biggest 
party—use it nightly. You'll never want a chin strap again! (Comm. Ex. 5). 


a eIe RES REE 


CHIN-EP 


For a More Beautiful, More 
Youthful-looking Throatline 


You’ve looked for it . . . you’ve asked for it... here it is! A new, completely revolu- 
tionary astringent mask. Amazingly effective in making loose flabby skin on your 
throatline and chinline firmer, smoother! You'll be delighted with the new beauty, the 
more youthful loveliness you see! Easy to apply, too! Once you use it you’ll never be 
without it! (Comm. Ex. 13). | 


And the following respecting the preparation ‘‘Digitite”’: 


FOR FIRMER, 
MORE YOUTHFUL 
LOOKING ‘HANDS 


use 
DIGITITE! 


The Amazing Three 
Minute Hand Treatment 


Not a lotion to soften the hands but a completely revolutionary new hand beauty aid 
to help firm the skin. So effective its tightening sensation is felt almost immediately 
upon application. Then—You’ll be delighted with the new loveliness, the new beauty 
and velvety-smoothness of your hands! They’ll be lovely to touch, to behold! A linger- 
ing fragrance. Nonsticky. Economical too...so marvelously quick and so effective 
you can gradually cut down the applications. Remember—a few drops a day does the 
trick! (Comm. Ex. 10). 


Par. 4. Through the use of the statements and representations con- 
tained in the advertisements set out above, and in others of similar import 
not specifically set out herein, all of which purport to be descriptive of 
respondent’s said preparations and their effectiveness in use, respondent 
represents, directly and by implication, that the preparation “‘Chin-Up,” 
more lately called ‘“Chin-EP,”’ is effective in tightening the throatline, 
that it eliminates and prevents flabbiness and crepiness along the throat- 
line, that it makes loose, flabby skin on the chin and throatline smoother 
and firmer, and that it causes a person to have and to retain a youthful 
throatline; and that the preparation designated “ Digitite” tightens the 
skin of the hands and makes it firm, that it causes the hands to become 
velvety smooth, and that its use will result in the hands having a youthful 
appearance. : 

Par. 5. The formula for the preparation ‘Chin-Up” was not changed 
when the name of the product was changed to ‘‘Chin-Ep.” The ingredi- 
ents in the preparations ‘‘Chin-Up”’ and “ Digitite” are the same, but one 
contains a higher percentage of the active ingredients than the other. The 
active ingredient in both preparations in m-digallic acid in ethyl alcohol. 
Both preparations also contain a fraction of one percent of phenyl carbinol. 
Respondent furnishes to purchasers of said preparations at their various 
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locations throughout the United States advertising copy and newspaper 
mats, and makes it a practice to reimburse dealers who purchase said 
preparations for all or a portion of the cost of publishing in newspapers the 
advertising mats or other advertisements containing representations simi- 
lar to and based upon those supplied by respondent. 

Par. 6. The aforesaid preparations will have a temporary local astrin- 
gent action upon the skin, but they will not have any effect upon any part 
of the skin except its outer layer. During the time these preparations 
remain on the skin, because of their astringent action, they may give to the 
user a feeling of skin tightness but they will not in fact tighten loose skin 
or give the skin an appearance of smoothness. Wrinkles and skin flabbi- 
ness due to changes within the skin or deeper tissues cannot be corrected 
or affected in any way by said preparations, nor will said preparations 
eliminate or prevent skin crepiness. The continued use of the prepara- 
tions may harden the outer layer of the skin and may or may not, depend- 
ing upon various circumstances, cause the outer layer of the skin to be 
temporarily firmer. Such continued use, however, may result in skin irri- 
tations and roughness. The preparation ‘‘Chin-Up” or ‘‘Chin-Ep”’ is not 
effective in tightening the throatline and will not cause a person to have 
or to retain a youthful throatline. The preparation “ Digitite’”’ will not 
cause the hands to become velvety smooth or give to the hands a youthful 
appearance. 

Par. 7. The use by respondent of the false, misleading, and deceptive 
statements and representations contained in the aforesaid false advertise- 
ments disseminated, as heretofore found, has had, and has, the capacity 
and tendency to mislead and deceive a substantial portion of the purchas- 
ing public into the erroneous and mistaken belief that such false state- 
ments and representations are true, and into the purchase of substantial 
quantities of.respondent’s said preparations as a result of such erroneous 
and mistaken beliefs. 

CONCLUSION 


The acts and practices of respondent, as herein found, are all to the 
prejudice and injury of the public and constitute unfair and deceptive acts 
and practices within the intent and meaning of the Federal Trade Com- 
mission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of respondent, testi- 
mony and other evidence taken before an examiner of the Commission 
theretofore duly designated by it, report of the trial examiner, and brief in 
support of the complaint, and the Commission having made its findings 
as to the facts and its conclusion that said respondent has violated the 
provisions of the Federal Trade Commission Act. ch ten 

It is ordered, That respondent Lawrence R. Kallman, individually, and 
as a copartner in L. R. Kallman & Company, his representatives, agents, 
and employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale, or distribution of ‘Chin-Up” or 
““Chin-Ep” and “ Digitite,” or any preparations of substantially similar 
composition or possessing substantially similar properties, whether sold 
under the same names or under any other names, do forthwith cease and 
desist from directly or indirectly: 
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1. Disseminating or causing to be disseminated, by means of the United 
States mails or by any means in commerce, as “‘commerce”’ is defined in 
the Federal Trade Commission Act, any advertisement which represents, 
directly or through inference: 

(a) That the preparation ‘‘Chin-Up” or ‘‘Chin-Ep”’ is effective in 
tightening the throatline; that it will eliminate or prevent flabbiness or 
crepiness along the throatline; that it will cause a person to have or to 
retain a youthful throatline; that it will make any loose or flabby skin 
smoother; or that it will make the skin firmer, in excess of possibly af- 
fording temporary firmness to the outer layer of the skin. 

(b) That the preparation “ Digitite’”’ will tighten the skin of the hands; 
that it will cause the skin of the hands to be smoother or velvety smooth; 
that it will give to the hands a youthful appearance; or that it will cause 
the skin to be firmer, in excess of possibly affording temporary firmness 
to the outer layer of the skin. 

2. Disseminating or causing to be disseminated, by any means, any 
advertisement for the purpose of inducing or which is likely to induce, di- 
rectly or indirectly, the purchase in commerce, as “‘commerce”’ is defined 
in the Federal Trade Commission Act, of the aforesaid preparation, which 
fa ee contains any of the representations prohibited in paragraph 
1 above. 

It 1s further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in writing 
oo orth in detail the manner and form in which he has complied with 
this order. 
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In THE MatTrer or 


JOSEPH SPERLING, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5118. Complaint, Jan. 10, 1944—Decision, Apr. 11, 1945 


Where a corporation engaged in buying and making ladies’ fur coats and garments and 
in the sale thereof to purchasers in several states and the District of Columbia— 

Represented that certain fur coats were made from leopard peltries, through state- 
ments on tags affixed thereto and in radio continuities and newspaper and other 
advertisements including, as typical, the statement ‘‘* * There is variety in the 
Leopard hide * * This kingly animal is judged by his markings, That is why 
you'll particularly appreciate these superb South American Spotted Leopard fur 
coats * * * Choose this long wearing and flattering fur’’; 

The facts being that the garments in question were not made from leopard pelts but 
from South American spotted cat pelt, garments of which are practically indistin- 
guishable by the purchasing public from the long highly esteemed and more costly 
leopard and, when not designated South American spotted cat, are readily be- 
lieved to be and accepted as leopard; 

With tendency and capacity to mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous belief that said representations were true, on ac- 
count of which belief it purchased a substantial volume thereof: 

Held, That such acts and practices were all to the prejudice and injury of the public, and 
constituted unfair and deceptive acts and practices in commerce. 


Mr. Carrel F. Rhodes for the Commission. 
Mr. Fulion Brylawski, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that Joseph Sperling, Inc., a corporation, 
hereinafter referred to as respondent, has violated the provisions of said 
act, and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

ParaGrapH 1. Respondent, Joseph Sperling, Inc., is a corporation, or- 
ganized under the laws of the State of Delaware, with its principal office 
and place of business located at 709 13th Street, N. W., Washington, D. C. 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in buying, making and selling ladies’ fur coats and garments. 

Respondent causes its said products when sold, to be transported from 
its place of business in the District of Columbia to purchasers thereof lo- 
cated in the several States of the United States and in the District of Co- 
lumbia. Respondent maintains, and for several years last past has main- 
tained, a course and current of trade in said products in commerce among 
and between the various States of the United States and in the District of 
Columbia. 

Par. 3. South American Spotted Cat pelts and garments made there- 
from resemble but are not equal in quality nor comparable in value to 
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Leopard pelts and garments made from such pelts. Coats and garments 
made from the peltries of South American Spotted Cat have the appear- 
ance and feel of garments made from the peltries of the Leopard, and are 
by the purchasing public practically indistinguishable from garments made 
of Leopard pelts. By reason of the similarity in appearance and feel of 
garments made from peltries of the South American Spotted Cat and not 
so designated, they are readily believed to be and accepted by the pur- 
chasing public as being made from Leopard pelts. 

Par. 4. Garments made from the pelts of Leopards have for many 
years held, and still hold, great public esteem and confidence, and because 
of their luster and superior lasting qualities command a higher price than 
garments made from the peltries of the South American Spotted Cat. 

Par. 5. In the course and conduct of its aforesaid business, in connec- 
tion with the offering for sale, sale and distribution of its products in com- 
merce, and for the purpose of inducing the purchase thereof by the public, 
respondent has made, or caused to be made, various statements, and 
representations descriptive of its products and the material of which they - 
are composed on tags affixed to said products and by radio continuities and 
advertisements in newspapers and other media distributed among cus- 
tomers and. prospective customers located in the various States of the 
United States and in the District of Columbia. 

Many of the statements and representations made by respondent desig- 
nating and describing said products and the furs from which they are made 
are false and misleading. Among and typical but not exclusive of such 
false and misleading statements and representations are the following: 


* *. There is variety in the Leopard hide * * This kingly animal is judged by 
his markings. That is why you'll particularly appreciate these superb South American 
Spotted Leopard fur coats displayed now at Joseph Sperling * * Washington’s 
oldest exclusive furriers * * at only $295 * * Choose this long wearing and 
flattering fur * * at Joseph Sperling, 709 13th Street, N. W., Washington, D. C. 


Par. 6. Through the use of the statements and representations herein 
above set forth respondent represents that its said fur coats are made from 
Leopard peltries. In truth and in fact respondents said fur coats are not 
made from Leopard peltries. 

Par. 7. The use by the respondent of the foregoing acts and practices 
has had and now has the tendency and capacity to mislead and deceive a 
substantial portion of the purchasing public into the erroneous and mis- 
taken belief that said statements and representations are true, and that 
respondent has truthfully represented the furs from which its coats and 
garments are made. On account of these erroneous beliefs, a consider- 
able number of the consuming and purchasing public have purchased a 
substantial volume of respondent’s said products. 

Par. 8. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public, and constitute 
unfair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on January 10, 1944, issued and subsequently 
served its complaint in this proceeding upon respondent, Joseph Sperling, 
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Inc., a corporation, charging it with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of the respondent’s answer, 
the Commission, by order entered herein, granted respondent’s motion for 
permission to withdraw said answer and to substitute therefor an answer 
admitting all the material allegations of fact set forth in said complaint 
and waiving all intervening procedure and further hearing as to said facts, 
which substitute answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before the 
Commission on the said complaint and substitute answer; and the Com- 
mission, having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


PaRAGRAPH 1. Respondent, Joseph Sperling, Inc., is a corporation, or- 
ganizéd under the laws of the State of Delaware, with its principal office 
and place of business located at 709 Thirteenth Street, N. W., Washington, 
D.C. It is now, and for several years last past has been, engaged in buy- 
ing, making, and selling ladies’ fur coats and garments. 

Par. 2. In the course and conduct of the aforesaid business, respondent 
causes its products, when sold, to be transported from its place of business 
in the District of Columbia to purchasers thereof located in several States 
of the United States and in the District of Columbia. Respondent main- 
tains, and for several years last past has maintained, a course and current 
of trade in said products in commerce among and between various States 
of the United States and in the District of Columbia. 

Par. 3. In connection with the offering for sale, sale, and distribution of 
its products as aforesaid, and for the purpose of inducing the purchase 
thereof by the public, respondent has made, or caused to be made, various 
false and misleading statements and representations purporting to be de- 
scriptive of its products and the material of which they are composed by 
means of tags affixed to said products, by radio continuities, and by adver- 
tisements in newspapers and other media distributed among customers and 
prospective customers located in various States of the United States and 
in the District of Columbia. Among and typical of such statements and 
representations are the following: 


* * There is variety in the Leopard hide * * ‘This kingly animal is judged by 
his markings. That is why you'll particularly appreciate these superb South American 
Spotted Leopard fur coats displayed now at Joseph Sperling < * Washington’s 
oldest exclusive furriers * * at. only $295 * * Choose this long wearing and 
flattering fur * * at Joseph Sperling, 709 13th Street, N. W., Washington, D. C. 


Par. 4. Through the use of the foregoing statements and representa- 
tions, respondent represents that the fur coats so described are made from 
leopard peltries, whereas in truth and in fact respondent’s said fur coats 
are not made from leopard peltries. 

Par. 5. Garments made from leopard pelts have for many years held, 
and still hold, great public esteem and confidence, and because of their 
luster and superior lasting qualities command a higher price than gar- 
ments made from the peltries of the South American spotted cat. Said 
South American spotted cat pelts resemble leopard pelts, but such spotted 
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cat pelts and garments made therefrom are not equal in quality or com- 
parable in value to leopard pelts and garments made from such pelts. 
Coats and garments made from the peltries of South American spotted 
cat have the appearance and feel of garments made from leopard peltries 
and are practically indistinguishable by the purchasing public from gar- 
ments made of leopard pelts. By reason of the similarity in appearance 
and feel of garments made from peltries of the South American spotted cat 
and not so designated, they are readily believed to be and accepted by the 
purchasing public as being made from leopard pelts. 

Par. 6. The use by respondent of the aforesaid false and misleading 
statements and representations has had, and now has, the tendency and 
capacity to mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that said statements and 
representations are true and that respondent has truthfully represented 
the furs from which its coats and garments are made. On account of these 
erroneous beliefs, numbers of the consuming and purchasing public have 
purchased a substantial volume of respondent’s said products. 


CONCLUSION 


The aforesaid acts and practices of respondent are all to the prejudice 
and injury of the public and constitute unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the answer of the respondent 
in which answer respondent admitted all of the material allegations of fact 
set forth in said complaint and waived all intervening procedure and fur- 
ther hearing as to said facts, and the Commission having made its findings 
as to the facts and its conclusion that the respondent has violated the pro- 
visions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Joseph Sperling, Inc., a corporation 
its officers, agents, representatives, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale, and 
distribution of furs or fur garments in commerce, as ‘“commerce”’ is de- 
fined in the Federal Trade Commission Act, do forthwith cease and desist 
from: 

Using the word “leopard,” or any simulation thereof, either alone or in 
conjunction with any other word or words, to designate furs or fur gar- 
ments not made from the peltries of the leopard; or designating or describ- 
ing furs or fur garments in any way other than by the use of the true name 
of the fur as the last word of the designation or description; provided, that 
if a fur is so dyed or processed as to simulate another fur and the name of 
the animal whose fur is so simulated be given, such name shall be immedi- 
ately followed by and compounded with the words ‘“‘dyed”’ or “ processed,” 
together with the true name of the animal producing the fur as the last 
word of the description, and all words of such designation shall be equally 
conspicuous, 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which it has complied with 
this order. 


JASPER W. EFIRD, ET AL. BYES) 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 2 (c) OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS AMENDED 
BY ACT OF JUNE 19, 1936 


Docket 8955. Complaint, Nov. 21, 1989—Decision, Apr. 14, 1945 


Where an individual who (1) together with his four (later—three) brothers or their im- 
mediate families, controlled 38 corporations engaged in the operation as a family 
enterprise of retail department stores in North and South Carolina and Virginia 
and acted as vice president, director and buyer thereof; (2) received substantial 
amounts in salary and dividends therefrom; (3) made use of a New York office 
maintained in his name for the receipt and execution of orders transmitted to him 
for or by said corporate units, approving or negotiating orders placed by managers 
and buyers of different units, subject to his approval, on occasional trips to said 
city, and making some purchases directly for said units without requisition; (4) 
listed on the stationery employed by him in such purchasing said various busi- 
nesses and their locations, and was in turn listed on their order blanks and station- 
ery as their New York office, and so listed himself in various circulars and instruc- 
tions sent to them; (5) exacted discounts or allowances in lieu thereof when able in 
negotiating with manufacturers and sellers for the most favorable prices on such 
purchases, shipments of which were as a rule made directly to the particular store 
involved; and (6) made use of funds thus received in paying the expenses of said 
office— 

(a) Received, while thus acting in his capacity as an officer of said corporate units and 
in their behalf, commissions and payments and allowances in lieu thereof from 
manufacturers and sellers of merchandise purchased for or in behalf of said units 
and used for their sole benefit in maintaining said buying office for them; and, 

Where said corporate units— 

(b) Received as aforesaid such commissions and allowances in lieu thereof upon pur- 
chases made for them, and, in some instances in which said individual was success- 
ful in beating down a price of a manufacturer or seller to the point where the com- 
missions which otherwise would have been paid were not permitted by the price 
allowed, but, instead, were included in the discounts allowed on the transaction, 
benefitted directly: 

Held, That in receiving and accepting brokerage fees or commissions, or allowances and 
discounts in lieu thereof, from manufacturers and sellers upon purchases of mer- 
chandise as hereinabove found, said individual and corporations violated the pro- 
visions of subsection (c) of Section 2 of the Clayton Act as amended by the Rob- 


inson-Patman Act. 


Before Mr. John P. Bramhall, trial examiner. 
Mr. Frank Hier for the Commission. 
Guthrie, Pierce & Blakeney, of Charlotte, N. C., for respondents. 


CoMPLAINT 


The Federal Trade Commission having reason to believe that the parties 
named in the caption hereof and hereinafter more particularly designated 
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and described, have since June 19, 1936, violated and are violating the pro- 
visions of subsection (c), section 2 of the Clayton Act as amended by ‘the 
Robinson-Patman Act, approved June 19, 1936 (U.S. C. Title 15, Sec. 13), 
hereby issues its complaint, stating its charges with respect thereto as 
follows: 

ParaGRArH 1. Respondent, Jasper W. Efird, is an individual, main- 
taining an office at 200 West 34th Street, New York City, N. Y., under the 
name of J. W. Efird, Efird Department Stores. 

Par. 2. Respondent, Charlotte Mercantile Company, is a corporation, 
organized and existing under and by virtue of the laws of the State of 
North Carolina, with its principal office and place of business at 111 Col- 
lege Street, Charlotte, N. C., and is engaged in the business of operating 
one or more retail department stores located in North and South Carolina. 

Respondent, Efird’s Department Store of Charlotte, N. C., Inc., is a 
corporation, organized and existing under and by virtue of the laws of the 
State of North Carolina, with its principal office and place of business at 
111 College Street, Charlotte, N. C., and is engaged in the business of oper- 
ating one or more retail department stores in the States of North Caro- 
lina, South Carolina and Virginia. 

Respondent, Efird’s Department Store of Wilmington, N. C., Inc., is a 
corporation, organized and existing under and by virtue of the laws of the 
State of North Carolina, with its principal office and place of business lo- 
cated at 222 North Front Street, Wilmington, N. C., and is engaged in the 
business of operating a retail department store in Wilmington, N. C. 

Respondent, Efird’s Department Store of Raleigh, N. C., Inc., is a cor- 
poration, organized and existing under and by virtue of the laws of the 
State of North Carolina, with its principal office and place of business lo- 
cated at 208 Fayetteville Avenue, Raleigh, N. C., and is engaged in the 
business of operating a retail department store in Raleigh, N. C. 

Respondent, Efird’s Department Store, Inc., is a cerporation, organized 
and existing under and by virtue of the laws of the State of North Caro- 
lina, with its principal office and place of business located at 131 West 4th 
Street, Winston Salem, N. C., and is engaged in the business of operating 
a retail department store in Winston Salem, N. C. 

Respondent, Efird’s Department Store of Salisbury, N. C., Inc., is a 
corporation, organized and existing under and by virtue of the laws of the 
State of North Carolina, with its principal office and place of business 
located at 226 South Main Street, Salisbury, N. C., and is engaged in the 
business of operating a retail department store in Salisbury, N. C. 

Respondent, The Efird Mercantile Co., is a corporation, organized and 
existing under and by virtue of the laws of the State of North Carolina 
with its principal office and place of business located at 307 West Main 
Street, Durham, N. C., and is engaged in the business of operating a retail 
department store in Durham, N. C. 

Respondent, Efird’s Dept. Store of High Point, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State of 
North Carolina, with its principal office and place of business located at 
142 South Main Street, High Point, N. C., and is engaged in the business 
of operating a retail department store in High Point, N. C. 

Respondent, Efird Co., is a corporation, organized and existing under 
and by virtue of the laws of the State of North Carolina, with its principal 
office and place of business located at 146 West Main Street, Gastonia 
N. C., and is engaged in the business of operating a retail department store 
in Gastonia, N. C. 
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Respondent, Efird’s Department Store of Lumberton, N. C., Inc., is a 
corporation, organized and existing under and by virtue of the laws of the 
State of North Carolina, with its principal office and place of business 
located at Lumberton, N. C., and is engaged in the business of operating a 
retail department store in Lumberton, N. C. 

Respondent, Efird-Davis Co., Inc., is a corporation, organized and ex- 
isting under and by virtue of the laws of the State of North Carolina, with 
its principal office and place of business located at 212 South Main Street, 
Rocky Mount, N. C., and is engaged in the business of operating a retail 
department store in Rocky Mount, N. C. 

Respondent, Efird’s Dept. Store of Goldsboro, N. C., Inc., is a corpora- 
tion, organized and existing under and by virtue of the laws of the State of 
North Carolina, with its principal office and place of business located at 
West Walnut Street, Goldsboro, N. C., and is engaged in the business of 
operating a retail department store in Goldsboro, N. C. 

Respondent, Efird’s Department Store of Monroe, N. C., Inc., is a cor- 
poration, organized and existing under and by virtue of the laws of the 
State of North Carolina, with its principal office and place of business 
located at Main and Jefferson Streets, Monroe, N. C., and is engaged in 
the business of operating a retail department store in Monroe, N. C. 

Respondent, Efird’s Department Store of Lexington, N. C., Inc., is a 
corporation, organized and existing under and by virtue of the laws of the 
State of North Carolina, with its principal office and place of business 
iocated at Lexington, N. C., and is engaged in the business of operating a 
retail department store in Lexington, N. C. , 

Respondent, Efird’s Department Store of Burlington, N. C., Inc., is a 
corporation, organized and existing under and by virtue of the laws of the 
State of North Carolina, with its principal office and place of business lo- 
cated at First Floor, Kast Davis Street, Burlington, N. C., and is engaged 
in the business of operating a retail department store in Burlington, N. C. 

Respondent, Efird’s Department Store of Wilson, N. C., Inc., is a cor- 
poration, organized and existing under and by virtue of the laws of the 
State of North Carolina, with its principal office and place of business 
located at 229-231 East Nash Street, Wilson, N. C., and is engaged in the 
business of operating a retail department store in Wilson, N. C. 

Respondent, Efird’s Department Store of Shelby, N. C., Inc., is a cor- 
poration, organized and existing under and by virtue of the laws of the 
State of North Carolina, with its principal office and place of business lo- 
cated at Shelby, N. C., and is engaged in the business of operating a retail 
department store in Shelby, N. C. : 

Respondent, Efird’s Department Store of Statesville, N. C., Inc., is a 
corporation, organized and existing under and by virtue of the laws of the 
State of North Carolina, with its principal office and place of business lo- 
cated at 104 South Center Street, Statesville, N. C., and is engaged in the 
business of operating a retail department store in Statesville, N. C. 
~ Respondent, Forest City Mercantile Co., is a corporation, organized and 
existing under and by virtue of the laws of the State of North Carolina, 
with its principal office and place of business located at 4 Hast Main 
Street, Forest City, N. C., and is engaged in the business of operating a 
retail department store in Forest City, N. ©. | 

Respondent, John E. Efird and Sons, Inc., is a corporation, organized 
and existing under and by virtue of the laws of the State of North Caro- 
lina, with its principal office and place of business located at 145-49 West 
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Main Street, Albemarle, N. C., and is engaged in the business of operat- 
ing a retail department store in Albemarle, N. C. 

Respondent, Efird’s Department Store of Lenoir, N. C., Inc., is a cor- 
poration, organized and existing under and by virtue of the laws of the 
State of North Carolina, with its principal office and place of business 
located at 119 West Avenue, Lenoir, N. C., and is engaged in the business 
of operating a retail department store in Lenoir, N. C. 

Respondent, Efird’s Department Store of Laurinburg, Inc., is a corpora- 
tion, organized and existing under and by virtue of the laws of the State 
of North Carolina, with its principal office and place of business located at 
Laurinburg, N. C., and is engaged in the business of operating a retail 
department-store in Laurinburg, N. C. 

Respondent, Efird’s Department Store of Lincolnton, N. C., Inc., is a 
corporation, organized and existing under and by virtue of the laws of the 
State of North Carolina, with its principal office and place of business lo- 
cated at East Main Street, Lincolnton, N. C., and is engaged in the busi- 
ness of operating a retail department store in Lincolnton, N. C. 

Respondent, Efird’s Department Store of Greensboro, Inc., is a corpo- 
ration, organized and existing under and by virtue of the laws of the State 
of North Carolina, with its principal office and place of business located at 
230 South Elm Street, Greensboro, N. C., and is engaged in the business 
of operating a retail department store in Greensboro, N. C. 

Respondent, Efird’s Department Store of Kannapolis, N. C., Incorpo- 
rated, is a corporation, organized and existing under and by virtue of the 
laws of the State of North Carolina, with its principal office and place of 
business located at Kannapolis, N. C., and is engaged in the business of 
operating a retail department store in Kannapolis, N. C. 

Respondent, Efird’s Department Store of Hickory, Incorporated, is a 
corporation, organized and existing under and by virtue of the laws of the 
State of North Carolina, with its principal office and place of business 
located at Hickory, N. C., and is engaged in the business of operating a 
retail department store in Hickory, N. C. 

Respondent, Efird’s Department Store of Kinston, N. C., Incorporated, 
is a corporation, organized and existing under and by virtue of the laws of 
the State of North Carolina, with its principal office and place of business 
located at 113 North Queen Street, Kinston, N. C., and is engaged in the 
business of operating a retail department store in Kinston, N. C. 

Respondent, Efird’s Department Store of Greenville, N. C., Incorpo- 
rated, is a corporation, organized and existing under and by virtue of the 
laws of the State of North Carolina, with its principal office and place of 
business located at 430 Evans Street, Greenville, N. C., and is engaged in 
the business of operating a retail department store in Greenville, N. C. 

Respondent, Efird Bros. Company of Columbia, 8. C., Inc., is a cor- 
poration, organized and existing under and by virtue of the laws of the 
State of South Carolina, with its principal office and place of business lo- 
cated at 1601 Main Street, Columbia, S. C., and is engaged in the business 
of operating a retail department store in Columbia, 8. C. 

Respondent, Mfird’s Department Store of Anderson, S. C., Inc., is a cor- 
poration, organized and existing under and by virtue of the laws of the 
State of South Carolina, with its principal office and place of business lo- 
cated at 104 South Main Street, Anderson, 8. C., and is engaged in the 
business of operating a retail department store in Anderson, 8. C. 

Respondent, Efird’s Department Store of Greenville, S. C., Inc., is a 
corporation, organized and existing under and by virtue of the laws of the 
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State of South Carolina, with its principal office and place of business lo- 
cated at 14 South Main Street, Greenville, 8. C., and is engaged in the 
business of operating a retail department store in Greenville, 8. C. 

Respondent, Efird’s Department Store of Spartanburg, 8. C., Inc., is a 
corporation, organized and existing under and by virtue of the laws of the 
State of South Carolina, with its principal office and place of business lo- 
cated at 129 East Main Street, Spartanburg, S. C., and is engaged in the 
business of operating a retail department store in Spartanburg, S. C. 

Respondent, Efird’s Department Store of Greenwood, S. C., Ine., is a 
corporation, organized and existing under and by virtue of the laws of the 
State of South Carolina, with its principal office and place of business 
located at Main Street, Greenwood, S. C., and is engaged in the business 
of operating a retail department store in Greenwood, 8. C. 

Respondent, Efird’s Department Store of Rock Hill, 8. C., Inc., is a cor- 
poration, organized and existing under and by virtue of the laws of the 
State of South Carolina, with its principal office and place of business 
located at 116-118 East Main Street, Rock Hill, S. C., and is engaged in 
the business of operating a retail department store in Rock Hill, S. C. 

Respondent, Efird’s Department Store of Sumter, S. C., Inc., is a cor- 
poration, organized and existing under and by virtue of the laws of the 
State of South Carolina, with its principal office and place of business lo- 
cated at 102 South Main Street, Sumter, 8S. C., and is engaged in the busi- 
ness of operating a retail department store in Sumter, S. C. 

Respondent, Efird’s Department Store of Greer, 8. C., Inc., is a corpo- 
ration, organized and existing under and by virtue of the laws of the State 
of South Carolina, with its principal office and place of business located at 
33 Trade Street, Greer, S. C., and is engaged in the business of operating a 
retail department store in Greer, S. C. 

Respondent, Efird Bros. Company of Chester, 8. C., Inc., is a corpora- 
tion, organized and existing under and by virtue of the laws of the State of 
South Carolina, with its principal office and place of business located at 
169 Gadsden Street, Chester, 8. C., and is engaged in the business of oper- 
ating a retail department store in Chester, S. C. 

Respondent, Efird’s Department Store of Danville, Virginia, Incorpo- 
rated, is a corporation, organized and existing under and by virtue of the 
laws of the State of Virginia, with its principal office and place of business 
at 411 Main Street, Danville, Va., and is engaged in the business of oper- 
ating a retail department store in the City of Danville, Va. 

All of the above corporate respondents purchase their merchandise 
requirements in interstate commerce as hereinafter more particularly 
set out. 

All of said corporate respondents herein named and described will 
hereinafter be referred to as buyer respondents. 

Par. 3. Respondent, Jasper W. Efird, is a stockholder and a director in 
all of said buyer respondent corporations. He is employed by each of them 
as vice president to act in the capacity of buyer or purchasing agent for 
them. Said purchasing services are rendered by said respondent, Jasper 
W. Efird, from the office located at 200 West 34th Street, New York City, 
N. Y., which office is listed as J. W. Efird, Efird Department Stores, and 
which office is held out to the public as the buying office of the said buyer 
respondents. Orders for merchandise to be purchased and shipped to 
them are sent by said buyer respondents to respondent, Jasper W. Efird, 
at said office and all of the requirements of each of said buyer respondents 
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are thus purchased by or through said respondent, Jasper W. Efird, or only 
after his approval first had and obtained. Merchandise so ordered is 
bought by respondent, Jasper W. Efird, from various sellers and is then 
shipped by the various sellers thereof from New York City, N. Y., and 
elsewhere, into and through the various States of the United States to said 
buyer respondents located as hereinabove set out in the States of North 
Carolina, South Carolina and Virginia. 

Par. 4. In the course and conduct of the purchasing transactions above 
outlined, sellers of merchandise have since June 19, 1936, transmitted, 
paid and delivered and do transmit, pay and deliver to said respondent, 
Jasper W. Efird, brokerage fees or commissions, the same being a per- 
centage of the sales prices agreed upon between each of the various sellers 
and the buyer respondents through their agent, officer and employee, 
respondent, Jasper W. Efird, and said sellers have likewise transmitted, 
paid and delivered and do transmit, pay and deliver to said respondent, 
Jasper W. Efird, payments or allowances in lieu of brokerage and said re- 
spondent, Jasper W. Efird, has since June 19, 1936, received and accepted 
and is receiving and accepting such brokerage fees and commissions and 
also payments and allowances in lieu thereof upon purchases of merchan- 
dise made through him by said buyer respondents. 

Par. 5. In all of the purchasing transactions hereinabove described, — 
said respondent, Jasper W. Efird, has been and is subject to the direct con- 
trol and has been and is acting in fact for and in behalf of said buyer 
respondents. 

Par. 6. In all of the purchasing transactions hereinabove described in 
connection with which the said brokerage fees and commissions and pay- 
ments and allowances in lieu thereof have been and are being paid and 
transmitted by said sellers and have been and are being accepted and re- 
ceived by said respondent, Jasper W. Efird, no services whatsoever in con- 
nection with said purchases have been rendered or are now being rendered 
a a or on behalf of any of said sellers by said respondent, Jasper W. 
Efird. 

Par. 7. The said brokerage fees or commissions and payments and 
allowances in lieu thereof so received and accepted by respondent, Jas- 
per W. Efird, as hereinabove described, have been used and expended by 
him as an officer and employee of said buyer respondents in the payment 
of rent, salaries, wages, traveling expenses and other maintenance costs of 
said buyer respondents’ New York City office at 200 West 34th Street, and 
for other similar purposes solely for the benefit of said buyer respondents. 

Par. 8. The transmission and payment of said brokerage fees or com- 
missions and the payments and allowances in lieu thereof by the said sell- 
ers to and the receipt and acceptance thereof by respondent, Jasper W. 
Efird, and said buyer respondents in the manner and under the circum- 
stances hereinabove set forth, is in violation of the provisions of section 
2 (c) of the above-mentioned act of Congress entitled “An act to supple- 
ment existing laws against unlawful restraints and monopolies, and for 
other purposes,” approved October 15, 1914, (The Clayton Act), as 
amended by the act of Congress entitled “An act to amend section 2 of an 
act entitled ‘An act to supplement existing laws against unlawful restraints 
and monopolies, and for other purposes,’ approved October 15, 1914, as 
amended (U. 8. C. Title 15, Sec. 13) and for other purposes,”’ approved 
June 19, 1936 (the Robinson-Patman Act). 
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Pursuant to the provisions of an Act of Congress entitled, “An act to 
supplement existing laws against unlawful restraints and monopolies, and 
for other purposes,” approved October 15, 1914 (Clayton Act), as amended 
by an act of Congress approved June 19, 1936 (Robinson-Patman Act), 
and by virtue of the authority vested in the Federal Trade Commission by 
the aforesaid act, the Federal Trade Commission on November 21, 1939, 
issued and subsequently served its complaint in this proceeding upon the 
respondents named in the caption hereof, charging them with violating the 
provisions of subsection (c) of section 2 of the Clayton Act as amended by 
the Robinson-Patman Act. After the issuance of said complaint and the 
filing of respondents’ answer thereto, testimony and other evidence in sup- 
port of and in opposition to the allegations of said complaint were intro- 
duced before a trial examiner of the Commission theretofore duly desig- 
nated by it, and said testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter, this proceeding 
regularly came on for final hearing before the Commission upon said com- 
plaint, answer thereto, testimony and other evidence, report and supple- 
mental report of the trial examiner upon the evidence and exceptions filed 
thereto, briefs filed in support of and in opposition to the complaint, and 
oral argument of counsel; and the Commission, having duly considered the 
matter and being now fully advised in the premises, makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParRaGRAPH 1. Respondent, Jasper W. Efird, is an individual, main- 
taining an office at 200 West 34th Street, New York, N. Y., under the 
name of J. W. Efird, Efird Department Stores. 

Par. 2. Respondent, Charlotte Mercantile Company, is a corporation, 
organized and existing under and by virtue of the laws of the State of 
North Carolina, with its principal office and place of business at 111 Col- 
lege Street, Charlotte, N. C., and is engaged in the business of operating 
one or more retail department stores located in North and South Carolina 
and is also engaged in selling merchandise at wholesale chiefly to the 
Efird stores. 

Respondent, Efird’s Department Store of Charlotte, N. C., Inc., is a 
corporation, organized and existing under and by virtue of the laws of the 
State of North Carolina, with its principal office and place of business at 
111 College Street, Charlotte, N. C., and is engaged in the business of op- 
erating one or more retail department stores in the States of North Caro- 
lina, South Carolina, and Virginia. 

Respondent, Efird’s Department Store of Wilmington, N. C., Inc., is a 
corporation, organized and existing under and by virtue of the laws of the 
State of North Carolina, with its principal office and place of business 
located at 222 North Front Street, Wilmington, N. C., and is engaged in 
the business of operating a retail department store in Wilmington, N. C. 

Respondent, Efird’s Department Store of Raleigh, N. C., Inc., is a cor- 
poration, organized and existing under and by virtue of the laws of the 
State of North Carolina, with its principal office and place of business lo- 
cated at 208 Fayetteville Avenue, Raleigh, N. C., and is engaged in the 
business of operating a retail department store in Raleigh, N. C. 
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Respondent, Efird’s Department Store, Inc., is a corporation, organized 
and existing under and by virtue of the laws of the State of North Caro- 
lina, with its principal office and place of business located at 131 West 4th 
Street, Winston Salem, N. C., and is engaged in the business of operating 
a retail department store in Winston Salem, N. C. 

Respondent, Efird’s Department Store of Salisbury, N. C., Inc., is a 
corporation, organized and existing under and by virtue of the laws of the 
State of North Carolina, with its principal office and place of business lo- 
cated at 226 South Main Street, Salisbury, N. C., and is engaged in the 
business of operating a retail department store in Salisbury, N. C. 

Respondent, The Efird Mercantile Co., is a corporation, organized and 
existing under and by virtue of the laws of the State of North Carolina, 
with its principal office and place of business located at 307 West Main 
Street, Durham, N. C., and is engaged in the business of operating a retail 
department store in Durham, N. C. 

Respondent, Efird’s Dept. Store of High Point, Inc., is a corporation, 
organized and existing under and by virtue of the laws of the State of 
North Carolina, with its principal office and place of business located at 
142 South Main Street, High Point, N. C., and is engaged in the business 
of operating a retail department store in High Point, N. C. 

Respondent, Efird Co. is a corporation, organized and existing under 
and by virtue of the laws of the State of North Carolina, with its principal 
office and place of business located at 146 West Main Street, Gastonia, 
N.C., and is engaged in the business of operating a retail department store 
in Gastonia, N. C. 

Respondent, Efird’s Department Store of Lumberton, N. C., Inc., is a 
corporation, organized and existing under and by virtue of the laws of the 
State of North Carolina, with its principal office and place of business lo- 
cated at Lumberton, N. C., and is engaged in the business of operating a 
retail department store in Lumberton, N. C. 

Respondent, Efird-Davis Co., Inc., is a corporation, organized and ex- 
isting under and by virtue of the laws of the State of North Carolina, with 
its principal office and place of business located at 212 South Main Street, 
Rocky Mount, N. C., and is engaged in the business of operating a retail 
department store in Rocky Mount, N. C. 

Respondent, Efird’s Dept. Store of Goldsboro, N. C., Inc., is a corpora- 
tion, organized and existing under and by virtue of the laws of the State of 
North Carolina, with its principal office and place of business located at 
West Walnut Street, Goldsboro, N. C., and is engaged in the business of 
operating a retail department store in Goldsboro, N. C. 

Respondent, Efird’s Department Store of Monroe, N. C., Inc., is a cor- 
poration, organized and existing under and by virtue of the laws of the 
State of North Carolina, with its principal office and place of business 
located at Main and Jefferson Streets, Monroe, N. C., and is engaged in 
the business of operating a retail department store in Monroe, N. C. 

Respondent, Efird’s Department Store of Lexington, N. C., Inc., is a 
corporation, organized and existing under and by virtue of the laws of the 
State of North Carolina, with its principal office and place of business lo- 
cated at Lexington, N. C., and is engaged in the business of operating a 
retail department store in Lexington, N. C. 

Respondent, Efird’s Department Store of Burlington, N. C., Inc., is a 
corporation, organized and existing under and by virtue of the laws of the 
State of North Carolina, with its principal office and place of business 
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_ located at First Floor, East Davis Street, Burlington, N. C., and is engaged 

in the business of operating a retail department store in Burlington, N. C. 

| Respondent, Efird’s Department Store of Wilson, N. C., Inc., is a cor- 

poration, ‘organized and existing under and by virtue of the laws of the 

_ State of North Carolina, with its principal office and place of business 
located at 229-231 East Nash Street, Wilson, N. C., and is engaged in the 
business of operating a retail department store in Wilson, N. C. 

Respondent, Efird’s Department Store of Shelby, N. C., Inc., is a cor- 
poration, organized and existing under and by virtue of the laws of the 
State of North Carolina, with its principal office and place of business lo- 
cated at Shelby, N. C., and is engaged in the business of operating a retail 
department store in Shelby, N. C. 

Respondent, Efird’s Department Store of Statesville, N. C., Inc., isa 
corporation, organized and existing under and by virtue of the laws of the 
State of North Carolina, with its principal office and place of business 
located at 104 South Center Street, Statesville, N. C., and is engaged in 
the business of operating a retail department store in Statesville, N. C. 

Respondent, Forest City Mercantile Co., is a corporation, organized 
and existing under and by virtue of the laws of the State of North Caro- 
lina, with its principal office and place of business located at 4 East Main 
Street, Forest City, N. C., and is engaged in the business of operating a 
retail department store in Forest City, N. C. 1 ; 

Respondent, John E. Efird and Sons, Inc., is a corporation, organized ~ 
and existing under and by virtue of the laws of the State of North Caro- 
lina, with its principal office and place of business located at 145-49 West 
Main Street, Albemarle, N. C., and is engaged in the business of operating 
a retail department store in Albemarle, N. C.. : 

Respondent, Efird’s Department Store of Lenoir, N. C., Inc., is a cor- 
poration, organized and existing under and by virtue of the laws of the 
State of North Carolina, with its principal office and place of business lo- 
cated at 119 West Avenue, Lenoir, N. C., and is engaged in the business of 
operating a retail department store in Lenoir, N. C. 

Respondent, Efird’s Department Store of Laurinburg, Inc., is a corpora- _ 
tion, organized and existing under and by virtue of the laws of the State of 
North Carolina, with its principal office and place of business located at 
Laurinburg, N. C., and is engaged in the business of operating a retail 
department store in Laurinburg, N. C. 

Respondent, Efird’s Department Store of Lincolnton, N. C., Inc., is a 
corporation, organized and existing under and by virtue of the laws of the 
State of North Carolina, with its principal office and place of business lo- 
cated at East Main Street, Lincolnton, N. C., and is engaged in the busi- 
ness of operating a retail department store in Lincolnton, N. C._ 

Respondent, Efird’s Department Store of Greensboro, Inc., is a cor- 
poration, organized and existing under and by virtue of the laws of the 
State of North Carolina, with its principal office and place of business lo- 
cated at 230 South Elm Street, Greensboro, N. C., and is engaged in the 
business of operating a retail department store in Greensboro, N. C. 

Respondent, Efird’s Department Store of Kannapolis, N. C., Incorpo- 
rated, is a corporation, organized and existing under and by virtue of the 
laws of the State of North Carolina, with its principal office and place of 
business located at Kannapolis, N. C., and is engaged in the business of 
operating a retail department store in Kannapolis, N. C. 

Respondent, Efird’s Department Store of Hickory, Incorporated, is a 
sorporation, organized and existing under and by virtue of the laws of the 
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State of North Carolina, with its principal office and place of business 
located at Hickory, N. C., and is engaged in the business of operating a 
retail department store in Hickory, N. C. 

Respondent, Efird’s Department Store of Kinston, N. C., Incorporated, 
is a corporation, organized and existing under and by virtue of the laws of 
the State of North Carolina, with its principal office and place of business 
located at 113 North Queen Street, Kinston, N. C., and is engaged in 
the business of operating a retail department store in Kinston, N. C. 

Respondent, Efird’s Department Store of Greenville, N. C., Incorpo- 
rated, is a corporation, organized and existing under and by virtue of the 
laws of the State of North Carolina, with its principal office and place of 
business located at 430 Evans Street, Greenville, N. C., and is engaged in 
the business of operating a retail department store in Greenville, N. C. 

‘Respondent, Efird Bros. Company of Columbia, 8. C., Inc., is a corpora- 
tion, organized and existing under and by virtue of the laws of the State of 
South Carolina, with its principal office and place of business located at 
1601 Main Street, Columbia, 8. C., and is engaged in the business of 
operating a retail department store in Columbia, S. C. 

Respondent, Efird’s Department Store of Anderson, S. C., Inc., is a cor- 
poration, organized and existing under and by virtue of the laws of the 
State of South Carolina, with its principal office and place of business lo- 
cated at 104 South Main Street, Anderson, 8S. C., and is engaged in the 
business of operating a retail department store in Anderson, S. C. 

Respondent, Efird’s Department Store of Greenville, 8. C., Inc., is a 
corporation, organized and existing under and by virtue of the laws of the 
State of South Carolina, with its principal office and place of business lo- 
cated at 14 South Main Street, Greenville, S. C., and is engaged in the 
business of operating a retail department store in Greenville, S. C. 

Respondent, Efird’s Department Store of Spartanburg, S. C., Inc., is a 
corporation, organized and existing under and by virtue of the laws of the 
State of South Carolina, with its principal office and place of business lo- 
cated at 129 Kast Main Street, Spartanburg, 8. C., and is engaged in the 
business of operating a retail department store in Spartanburg, S. C. 

Respondent, Efird’s Department Store of Greenwood, S. C., Inc., is a 
corporation, organized and existing under and by virtue of the laws of the 
State of South Carolina, with its principal office and place of business lo- 
cated at Main Street, Greenwood, S. C., and is engaged in the business of 
operating a retail department store in Greenwood, 8S. C. 

Respondent, Efird’s Department Store of Rock Hill, 8. C., Inc., is a cor- 
poration, organized and existing under and by virtue of the laws of the 
State of South Carolina, with its principal office and place of business lo- 
cated at 116-118 East Main Street, Rock Hill, S. C., and is engaged in the 
business of operating a retail department store in Rock Hill, S. C. 

Respondent, Efird’s Department Store of Sumter, 8S. C., Inc., is a cor- 
poration, organized and existing under and by virtue of the laws of the 
State of South Carolina, with its principal office and place of business 
located at 102 South Main Street, Sumter, 8. C., and is engaged in the 
business of operating a retail department store in Sumter, 8. C. 

Respondent, Efird’s Department Store of Greer, S. C., Inc., is a corpo- 
ration, organized and existing under and by virtue of the laws of the State 
of South Carolina, with its principal office and place of business located at 
33 Trade Street, Greer, S. C., and is engaged in the business of operating 
a retail department store in Greer, S. C. 
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Respondent, Efird Bros. Company of Chester, 8. C., Inc., is a corpora- 
tion, organized and existing under and by virtue of the laws of the State of 
South Carolina, with its principal office and place of business located at 
_ 169 Gadsden Street, Chester, 8. C., and is engaged in the business of oper- 
ating a retail department store in Chester, South Carolina. 

Respondent, Efird’s Department Store of Danville, Virginia, Incorpo- 
rated, is a corporation, organized and existing under and by virtue of the 
laws of the State of Virginia, with its principal office and place of business 
at 411 Main Street, Danville, Va., and is engaged in the business of oper- 
ating a retail department store in the city of Danville, Va. 

All of the above respondent corporations purchase their merchandise 
requirements in interstate commerce as hereinafter more particularly set 
out. 

All of the respondent corporations herein named and described will here- 
inafter be referred to as “‘corporate respondents.” 

Par. 3. The active management and control of all of the corporate 
respondents were exercised and maintained by the respondent, Jasper W. 
Efird, and his four brothers, Joseph B. Efird, Paul H. Efird, “Edward L. 
Efird, and John Ray Efird, until the death of John Ray Efird in 1938, and 
since that time by the four surviving Efird brothers. Said brothers or 
their immediate families own from 80 to 100 percent of all the capital stock 
of each of the. various corporate respondents, but no one of said Efird 
brothers alone controls any of the corporate respondents. In general, the 
corporate respondents, in spite of separate corporate identities, constitutes 
a family enterprise operated for, and by, the Efird family. 

Joseph B. Efird is president of gach corporate respondent, except 
Efird’s Department Store of Charlotte, N. C., Inc., of which he is vice 
president. Paul H. Efird is vice president of each corporate respondent 
except Efird’s Department Store of Charlotte, N. C., Inc., of which he is 
president. Edward L. Efird is secretary and treasurer, and respondent, 
Jasper W. Efird is vice president, of each of said corporate respondents. 

The Efird brothers, at a meeting held each year, determine the salary of 
each of the officers for the ensuing year and the particular corporate re- 
spondents to which each officer’s salary shall be charged and in what 
amounts, based in part upon their ability to pay. When the financial con- 
dition of any corporate respondent will not warrant a charge for salaries, 
no such charge is made. 

With the antes of respondent, Jasper W. Efird, the Efird brothers 
devote most of their time to certain stores in the larger cities and period- 
ically visit all the Efird stores and exercise and maintain a continuous and 
close supervision over all of them. 

Par. 4. Respondent, Jasper W. Efird, for the past several years has 
been paid an annual salary of $9,840 as vice president of the various corpo- 
rate respondents, which salary was charged in multiples of $240 to 26 of the 
38 corporate respondents. In addition, said respondent received dividends 
on the shares of capital stock owned by him in the various corporate re- 
spondents, amounting to $4,145 in 1936, $3,101 in 1937, $6,285 in 1938, 
$6,815 in 1939, and $4,255 in 1940. 

In addition to periodic visits to the various corporate respondents and 
the maintenance of continuous and close supervision over them in much 
the same manner as his brothers, respondent, Jasper W. Efird, acted as 
buyer or purchasing agent for all of the corporate respondents and main- 


tained an office for this purpose in New York City. 
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Par. 5. When any of the corporate respondents require merchandise 
which is to be purchased on the open market, they send orders or requisi- 
tions for such merchandise either direct to respondent, Jasper W. Efird, or 
to Joseph B. Efird, who in some instances approves said orders and for- 
wards them to respondent, Jasper W. Efird, for purchase in the open 
market. In some instances the store managers of the corporate respond- 
ents purchase some merchandise from salesmen calling at their respective 
stores. No merchandise can be bought in this manner without the ap- 
proval of either Joseph.B. Efird or respondent, Jasper W. Efird. Store 
managers or buyers of the corporate respondents from time to time make 
trips to New York for the purpose of purchasing merchandise for their 
respective stores. In such instances the respondent, Jasper W. Efird, sup- 
plies them with a list of manufacturers or sellers, or otherwise assists them. 
It is the general practice that all orders placed on such trips are submitted 
to the respondent, Jasper W. Efird, for his approval and further negotia- 
tion where necessary. Respondent, Jasper W. Efird, makes purchases on 
requisitions or orders forwarded to him by the various corporate respond- 
ents or by Joseph B. Efird and sometimes makes purchases for the various 
corporate respondents without such requisitions or orders, based upon his 
judgment or information received from various of the corporate respond- 
ents as to their requirements. 

Par. 6. In his capacity as purchasing agent, respondent, Jasper W. 
Efird, purchased a substantial part of the merchandise, such as ladies’ 
underwear, gloves, dresses, coats, children’s wear, knitwear, corsets, 
handbags, hats, pajamas, housecoats, and other articles of merchandise, 
sold to the consuming public by the corporate respondents. When orders 
for such merchandise were placed with the manufacturers or sellers thereof 
by the respondent, Jasper W. Efird, the merchandise so purchased was 
shipped by such manufacturers or sellers, usually from their respective 
places of business in the State of New York, direct to the particular cor- 
porate respondents, located in the States of North Carolina, South Caro- 
lina, or Virginia, for which the merchandise was purchased. 

Par. 7. In carrying on his purchasing activities for, and on behalf 
of, the corporate respondents, respondent, Jasper W. Efird, maintained 
an office at 200 West 34th Street, New York City. Only his name appears 
on the door of such office and in the telephone directory, but the building 
directory, until after issuance of the complaint herein, listed this office as 
“J. W. Efird, Efird Department Stores.’’ On the stationery used by all 
the corporate respondents appear all the cities in which the Efird stores 
are located and also the statements “General Offices Charlotte, N. C.” 
and “‘ New York Office: 200 West 34th Street.”” The uniform purchase or-. 
der blank used for all purchases by all the corporate respondents likewise 
has printed upon it ‘“‘New York Office, J. W. Efird, 200 W. 34th St.” 
Various mimeographed news letters and instructions sent out to the cor- 
porate respondents by the respondent, Jasper W. Efird, are signed “J. W. 
Efird New York Office.” The stationery used by the respondent, Jasper 
W. Efird, in transacting his business Jists at the bottom thereof all of the 
Efird stores and the cities where located. 

Par. 8. In conducting the business from the New York office, respond- 
ent, Jasper W. Efird, estimates that about one-third of his time is spent in 
buying and selling securities on the stock market for his personal account. 
The remainder of his time is spent on the business of the corporate re- 
spondents and in visiting and interviewing manufacturers and sellers of 
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merchandise. Respondent, Jasper W. Efird, represents only the corporate 
respondents and does no buying for, or in behalf of, any other concern. 
All transactions with manufacturers and sellers were for the purpose of 
locating or obtaining merchandise for the corporate respondents in his 
capacity of buyer or purchasing agent. 

Par. 9. In the course of his purchasing transactions hereinbefore 
described and while acting for, and in behalf of, the corporate respond- 
ents, the respondent, Jasper W. Efird, has continually and consistently, 
since June 19, 1936, received and accepted commissions, fees, allowances, 
brokerage, and occasional lump payments from sellers and manufacturers, 
based upon the amount of purchases made by him. The commissions, 
brokerage, and other compensation paid to the respondent, Jasper W. 
Efird, by manufacturers and sellers upon purchases made for, and in be- 
half of, the corporate respondents amounted to approximately $5,000 
annually. 

The payments so received by the respondent, Jasper W. Efird, were 
deposited in his personal account, together with salaries and dividends 
received from the corporate respondents, and were used by him to pay the 
expenses of the New York office of the Efird stores. No charge was made 
by the respondent, Jasper W. Efird, to the respondent corporations for 
traveling expenses incurred by him or for the expenses of the New York 
office, which, including rent, telephone, clerk hire, stationery, and postage, 
ranged from $5,000 to $7,000 a year. 

From time to time respondent, Jasper W. Efird, made suggestions to 
manufacturers and sellers who did not pay him commissions, as well as to 
those who did, concerning style or design of certain merchandise and sug- 
gestions as to layouts of certain swatch books for the purpose of procuring 
the best possible merchandise at the lowest possible price for the corporate 
. respondents and to facilitate their selection of merchandise for resale in 

their respective stores. 
Par. 10. The Commission finds that the commissions, and payments 
_ and allowances in lieu thereof, paid to the respondent, Jasper W. Efird, by 
manufacturers and sellers of merchandise purchased for, or in behalf of, 
the corporate respondents were used by said Jasper W. Efird for the sole 
benefit of the corporate respondents to maintain a buying office in the city 
of New York. The Commission further finds that such payments were 
made to the respondent, Jasper W. Efird, while he was acting in his capac- 
ity as an officer of said corporate respondents and constituted in fact a pay- 
ment to said corporate respondents. Furthermore, in some instances the 
corporate respondents received the direct benefits of such allowances when 
respondent, Jasper W. Efird, was successful in beating down a price of a 
manufacturer or seller to the point where the commissions which other- 
wise would have been paid were not permitted by the price allowed but, 
instead, were included in the discounts allowed by such manufacturer or 
seller on said transaction. 


CONCLUSION 


In receiving and accepting brokerage fees or commissions, or allowances 
and discounts in lieu thereof, from manufacturers and sellers upon pur- 
chases of merchandise in the manner and under the circumstances as here- 
inabove found, the respondent, Jasper W. Efird, and said corporate re- 
spondents have violated the provisions of subsection (c) of section 2 of an 
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act of Congress entitled, “An act to supplement existing laws against un- 
lawful restraints and monopolies, and for other purposes,” approved Oc- 
tober 15, 1914 (the Clayton Act), as amended by an act of Congress ap- 
proved June 19, 1936 (the Robinson-Patman Act). 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, answer of the respondents, testi- 
mony and other evidence in support of the allegations of said complaint 
and in opposition thereto taken before a trial examiner of the Commission 
theretofore duly designated by it, report and supplemental report of the 
trial examiner upon the evidence and exceptions filed thereto, briefs in sup- 
port of the complaint and in opposition thereto, and oral argument of 
counsel; and the Commission having made its findings as to the facts and 
its conclusion that the respondents have violated the provisions of sub- 
section (c) of section 2 of an act of Congress entitled, “‘An act to supple- 
ment existing laws against unlawful restraints and monopolies, and for 
other purposes,”’ approved October 15,1914 (Clayton Act), as amended 
by act approved June 19, 1936 (Robinson-Patman Act): 

I. It is ordered, That the individual respondent, Jasper W. Efird, and 
his agents, representatives, and employees, directly or through any cor- 
porate or other device in, or in connection with, the purchasing of ladies’ 
underwear, gloves, dresses, coats, children’s wear, knitwear, corsets, hand- 
bags, hats, pajamas, housecoats, and other articles of merchandise in com- 
merce as “‘commerce”’ is defined in the aforesaid Clayton Act as amended, 
do forthwith cease and desist from— 

1. Receiving or accepting, directly or indirectly, anything of value as 
brokerage, commission, or other compensation, or any allowance or dis- 
count in lieu thereof, from any seller on, or in connection with, purchases 
made from such seller— 

(a) When such purchases are made for respondent’s own account; or 

(b) When such purchases are made as agent or buying representative of 
the purchaser; or 

(c) When in making such purchases respondent is acting in fact for or in 
behalf of, or is subject to the direct or indirect control of, the purchaser. 

II. It is further ordered, That the corporate respondents, Charlotte 
Mercantile Company; Efird’s Department Store of Charlotte, N. C., Inc.; 
Efird’s Department Store of Wilmington, N. C., Inc.; Efird’s Department 
Store of Raleigh, N. C., Inc.; Efird’s Department Store, Inc.; Efird’s De- 
partment Store of Salisbury, N. C., Inc.; The Efird Mercantile Co.; 
Efird’s Dept. Store of High Point, Inc.; Efird Co.; Efird’s Department 
Store of Lumberton, N. C., Inc.; Efird-Davis Co., Inc.; Efird’s Dept. Store 
of Goldsboro, N. C., Inc.; Efird’s Department Store of Monroe, N. C., 
Inc. ; Efird’s Department Store of Lexington, N. C., Inc.; Efird’s Depart- 
ment Store of Burlington, N. C., Inc.; Efird’s Department Store of Wilson, 
N. C., Inc.; Efird’s Department Store of Shelby, N. C., Inc.; Efird’s De- 
partment Store of Statesville, N. C., Inc.; Forest City Merchantile Co.; 
John KE. Efird and Sons, Inc.; Efird’s Department Store of Lenoir, N. C., 
Inc.; Efird’s Department Store of Laurinburg, Inc.; Efird’s Department 
Store of Lincolnton, N. C., Inc.; Efird’s Department Store of Greensboro, 
Inc. ; Efird’s Department Store of Kannapolis, N.C., Incorporated; Efird’s 
Department Store of Hickory, Incorporated; Efird’s Department Store of 
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Kinston, N. C., Incorporated; Efird’s Department Store of Greenville, 
N. C., Incorporated; Efird Bros. Company of Columbia, S. C., Inc.; 
Efird’s Department Store of Anderson, 8. C., Inc.; Efird’s Department 
Store of Greenville, 8. C., Inc.; Efird’s Department Store of Spartanburg, 
S. C., Inc.; Efird’s Department Store of Greenwood, S. C., Inc.; Efird’s 
Department Store of Rock Hill, 8. C., Inc.; Efird’s Department Store of 
Sumter, 8. C., Inc.; Efird’s Department Store of Greer, S. C., Inc.; Efird 
Bros. Company of Chester, 8. C., Inc.; and Efird’s Department Store of 
Danville, Virginia, Incorporated, and their respective officers, represen- 
tatives, agents, and employees, directly or through any corporate or other 
device in, or in connection with, the purchasing of ladies’ underwear, 
gloves, dresses, coats, children’s wear, knitwear, corsets, handbags, hats, 
pajamas, housecoats, and other articles of merchandise in commerce as 
“commerce ”’ is defined in the aforesaid Clayton Act as amended, do forth- 
with cease and desist from— 

1. Receiving or accepting, directly or indirectly, from any manufacturer 
or seller of merchandise anything of value as a commission, brokerage, or 
other compensation, or any allowance or discount in lieu thereof, upon 
purchases of merchandise made for their own account. 

III. It zs further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a rey ort in 
writing, setting forth in detail the manner and form in which they have 
complied with this order. 
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In THE MATTER OF 
MORTON SALT COMPANY 


COMPLAINT, MODIFIED FINDINGS AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SUBSEC. (A) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED 
OCTOBER 13, 1914, AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 4319. Complaint, Sept. 18, 1940—Decision, Apr. 14, 1945 


Where a corporation engaged in the production of salt and in the competitive interstate 
sale and distribution thereof from its various plants or warehouses to wholesalers 
or jobbers for resale to the retail trade; to large retail purchasers such as cooper- 
ative and corporate chain stores; and to consumers purchasing in large quantities 
for use in their manufacturing processes, such as meat packers, tanners and many 
other industries— 

(a) Discriminated in price between different purchasers buying its Blue Label, plain 
and iodized table salt, of like grade and quality, by selling its products to some of 
its customers at lower prices than it sold said products of like grade and quality to 
other of its customers who were competitively engaged therein in the sale of such 
product within the United States, through selling its said Blue Label Salt to whole- 
salers and retailers at the delivered price of $1.60 per case of 24 packages when 
delivery was made in less than carload lots while concurrently selling said salt to 
other wholesaler and retailer competitors at a delivered price of $1.50 per case 
when de ivery was made in carload lots; 

(b) Discriminated in price, as aforesaid, through its 5000 case discount by permitting 
certain organizations of wholesalers and retailers—the separate wholesale and re- 
tail units of which were engaged in competition in the same trade areas with other 
wholesalers and retailers respectively, who did not receive said 5000 case discount, 
and no one of whom purchased a sufficient quantity in a twelve-month consecutive 
period to qualify therefor—to combine the purchases of their said units in order so 
to do, and thereby receive the benefit of the 10¢ per case rebated by it from its 
$1.50 carload price on sucn annual aggregate purchases to those thus favored; 

(c) Discriminated in price, as aforesaid, through its 50,000 or more case discount, under 
which four retail chain store organizations, with branches and stores in various 
cities—no one of which purchased a sufficient amount to qualify therefor, and 
which were in competition with other retail customer purchasers who did not 
receive such rebate but purchased said salt from it at car-load price at $1.50 or 
the 5000 case quantity discount—were permitted to combine the purchases of all 
stores and branches, and thereby enjoy such discount, under which purchasers 

‘whose purchases aggregated said amount in a twelve-month consecutive period, 
became entitled to a discount of 15¢ per case on such purchases; and such retail 
chain grocers in many cases were permitted thereby to sell said Blue Label salt to 
the consuming public at prices lower than those at which wholesalers could rea- 
sonably sell the same to retail customers; 

(d) Discriminated in price, as aforesaid, in connection with the sale and distribution of 
its table salt other than Blue Lael salt, sold at list price plus freight or transpor- 
tation charges from the plant nearest the customer or the plant serving the area 
in which the customer was located, and from which delivery was customarily made, 
through its ‘unit diseount””-amote ae to about 5% of the list or plant price 
and extended to wholesalers and retailers who were in competition in same trade 
area with other wholesalers and retailers who did not receive the same—under 
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which one unit was allowed to a customer purchasing in carload lots, and an addi- 
tional unit to those purchasing in amounts equal to or in excess of $50,000 during a 
consecutive twelve-month period, and including, for the purpose of such calcula- 
tion, purchasers’ purchases of Blue Label salt; 


(e) Discriminated in price through certain special, long continued allowances, desig- 


nated by it as ‘‘competitive adjustments” but not shown as made in good faith to 
meet an equally low price of a competitor, between different purchasers of like 
grade and quality through such typical discounts to certain customers as a special 
allowance of 7/2¢ per case from the carload price of $1.50 on its Blue Label salt, 
extended to a Louisiana wholesale grocer engaged in the operation of 22 units or 
branches in competition with other wholesalers who did not receive said special 
discount, and through the allowance of an additional unit discount on table salt 
other than Blue Label, to certain affiliated companies, purchases of no one of which 
amounted to $50,000 worth of salt during any consecutive twelve month period to 
entitle it thereto; 


With the result that— 


1. Discounts allowed by it to some of its wholesaler customers on said staple— 
sold on a lower margin of profit than other commodities and in which a difference 
of 5¢ per case might result in the loss of a sale to a customer of not only the salt but 
other commodities as well—enabled such wholesalers to offer its table salt to re- 
tailers at prices equal to those paid by competing wholesalers or at prices less than 
those at which competing wholesalers could reasonably sell said salt to the retailer 
customers; 

2. Customers who received the benefit of its said discriminatory discounts, 
prices, rebates and allowances had a substantial advantage in selling its salt in 
competition with other customers who did not receive the benefit thereof or were 
obliged to pay its full price; 

3. Wholesalers who paid its full price or were denied the discounts or rebates 
allowed said favored customers, in order to compete therewith, had either to sell 
at competitive prices and in so doing reduce their possible profits by the amount 
of the discriminations against them, or attempt to sell at higher prices than those 
which the favored customers charged, with the result of inability to secure business 
and a reduction in the volume of their sales; 

4, Customers paying the highest prices were discriminated against with respect 
to all other customers, while those paying the lowest price were given the benefit of 
the discriminations as against other customers; and the medium-sized wholesaler 
grocer was discriminated against with respect to his larger competitors and given 
the benefit of the discrimination as against his smaller competitors; and 

5. The discriminations in price based upon the 50,000 or more case discount of 
Blue Label salt allowed to certain of the large retail chain stores constituted a dis- 
crimination not only against the smaller or medium size chain stores that could not 
purchase in such quantities from it, but also a discrimination against the small 
retailer who was in competition with such large chain stores and compelled to pur- 
chase said Blue Label salt through wholesalers at prices in excess of the retail price 
maintained by such competitive volume purchasers, and such wholesalers’ retailer 
customers were thereby forced to pay prices which prohibited competition in prices 
between such small retailers and the large retail chain stores; 


Effect of which discriminations in prices, might be substantially to lessen competition in 


the line of commerce in which the purchaser receiving the benefit of said discrim- 
inatory price was engaged, and to injure, destroy and prevent competition between 
those purchasers receiving the benefit of said discriminatory prices, discounts, re- 
-bates and allowances and those to whom they were denied: 
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Held, That such discriminations in price by it, under the circumstances set forth, con- 
stituted violations of subsection (a) of section 2 of the Clayton Act as amended by 
the Robinson-Patman Act. 


As respects the justification of certain price differences, in connection with the sale or 
delivery of respondent’s table salt to its customers, as hereinabove indicated, chal- 
lenged under the provisions of subsection 2(a) of the Clayton Act as amended by 
the Robinson-Patman Act, and, in this connection, certain testimony and evidence 
offered by respondent in an attempt to justify its price differentials to various 
customers, which testimony was stricken, on motion, by the trial examiner as 
being based upon estimates, hypotheses and mere guesses and as arbitrarily in- 
cluding items of distribution the correctness or applicability of which was doubt- 
ful: The Commission nevertheless considered the testimony so stricken, as well as 
other matters in the record, and was of the opinion, and so found, that respondent’s 
price differences, including the rebates, allowances and discounts hereinabove men- 
tioned, had not been shown to be justified by reason of differences in the cost of 
manufacture, sale or delivery resulting from differing methods or quantities in 
which respondent’s table salt was sold or delivered to its various customers. 


Before Mr. James A. Purcell, trial examiner. 
Mr. John T. Haslett for the Commission. 
Stearns & McBride, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved October 15, 
1914, entitled “An act to supplement existing laws against unlawful re- 
straints and monopolies and for other purposes”’ (the Clayton Act), as 
amended by an act approved June 19, 1936, entitled ‘‘An act to amend 
Section 2 of the act entitled ‘An act to supplement existing laws against 
unlawful restraints and monopolies and for other purposes’ approved 
October 15, 1914, as amended (U. 8. C. Title 15, Sec. 13) and for other 
purposes”’ (the Robinson-Patman Act), the Federal Trade Commission 
having reason to believe that the respondent hereinafter described is vio- 
lating and has been violating the provisions of said Clayton Act as 
pe ae hereby issues its complaint stating its charges in that respect as 

ollows: . 

ParacrapH 1. Respondent, Morton Salt Company, is a corporation, 
organized, existing and doing business under and by virtue of the laws of 
the State of Illinois and having its principal place of business at 208 West 
Washington Street, Chicago, Ill. 

Par. 2. Respondent corporation is now and has been engaged in the 
business of producing, manufacturing, offering for sale, selling and dis- 
tributing salt in aJl parts of the United States. The respondent is one of 
the largest producers and distributors of salt in the United States and oc- 
cupies a dominating position in said industry. Respondent sells its prod- 
ucts to wholesalers, retailers, corporate chains, voluntary chains. Re- 
spondent sells and distributes its products in commerce between and 
among the various States of the United States and in the District of Co- 
lumbia and preliminary to or as a result of such sale causes such products 
to be shipped and transported from the places of origin of the shipment to 
the purchasers thereof who are located in States of the United States and 
in the District of Columbia other than the State of origin of the shipment, 
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and there is and has been at all times herein mentioned a continuous cur- 
rent of trade in commerce in said products across state lines between re- 
spondent’s plants or factories and the purchasers of such products. Said 
products are sold and distributed for use, consumption and resale within 
the various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its business as aforesaid respondent 
is now and during the time herein mentioned has been in substantial com- 
petition with other corporations, individuals, partnerships and firms en- 
gaged in the business of selling and distributing salt in commerce between 
and among the various States of the United States and the District of 
Columbia. 

Par. 4. In the course and conduct of its business as aforesaid since 
June 19, 1936, respondent has been and is now discriminating in price be- 
tween different purchasers buying such products of like grade and quality 
by selling its products to some of its customers at lower prices than it sells 
its products of like grade and quality to other of its customers who are 
competitively engaged one with the other in the sale of said products 
within the United States. 

The said discriminations in price are brought about by the following 
practices and policy pursued by the respondent, to wit: 

1. A discount amounting to approximately five percent of the list price 
is allowed to all customers who purchase a carload of salt. 

2. In addition to the carload discount hereinbefore referred to in para- 
graph 1 hereof, a five percent discount is allowed to customers whose pur- 
chases of salt during a twelve consecutive month period are equal to or in 
excess of fifty thousand dollars. 

3. To customers who purchase five thousand or more cases consisting of 
twenty-four packages to a case during a twelve consecutive month period 
of ‘‘free running”’ table salt and ‘‘iodized”’ salt, a discount of 10¢ per case 
is granted, and to customers who purchase fifty thousand or more cases of 
the above type salt, a discount of 15¢ per case is granted. Said discount is 
not in addition to, but in lieu of the discounts referred to in paragraphs 
1 and 2 hereinbefore mentioned. 

The discount referred to in paragraph 2 heretofore mentioned is allowed 
to customers of the respondent who do not purchase from the respondent 
fifty thousand dollars worth of salt during a twelve consecutive month 
period, provided, however, the total purchases of salt from all sources made 
by said customer total fifty thousand dollars during said given period of 
time. In the industry this type of selling is known as “split business,”’ 
that is, basing the price upon the requirements of a customer and not upon 
the actual quantity purchased from the respondent. 

In addition to the discriminations effected by the aforementioned dis- 
counts respondent discriminates in price between different purchasers of 
its products, and such price discriminations result from respondent’s sell- 
ing said salt to an individual customer where the delivery thereof is made 
to several branches or outlets of said individual customer at prices based 
upon the total quantity or volume delivered to all of the separate branches 
or outlets of said customer provided such total quantity or volume 
amounts to the required minimums during the twelve consecutive month 
period as set forth in paragraphs 2 and 3 hereinbefore mentioned and not 
upon the quantity or volume delivered by the respondent to the respective 
branches or outlets of such individual customer. 

In the industry this type of selling is known as ‘‘combine selling,” that 
is, basing the price upon the total quantity delivered to all the separate 
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branches or outlets of an individual customer and not upon the quantity 
delivered to the respective branches or outlets of said customer. 

Par. 5. The effect of the discriminations in price generally and spe- 
cifically mentioned in paragraph 4 herein has been and may be substan- 
tially to lessen competition in the line of commerce in which the purchaser 
receiving the benefit of said discriminatory prices is engaged and to injure, 
destroy and prevent competition between those purchasers receiving the 
benefit of said discriminatory prices and those to whom they are denied, 
and has been and may be to tend to create a monopoly in those purchasers | 
receiving the benefit of said discriminatory prices in said line of commerce 
in the various localities or trade areas in the United States in which said 
favored customers and their competitors are engaged in business. 

Par. 6. The foregoing acts and practices of said respondent are viola- 
tions of subsection 2 (a) of section 1 of said act of Congress, approved 
June 19, 1936, entitled ‘‘An act to amend section 2 of an act entitled ‘An 
act to supplement existing laws against unlawful restraints and monopo- 
lies and for other purposes’ approved October 15, 1914, as amended 
(U.S. C. Title 15, Sec. 13) and for other purposes.”’ 


Report, Mopirrep Finpinas as TO THE Facts AND ORDER 


Pursuant to the provisions of an act of Congress entitled, ‘‘An act to 
supplement existing laws against unlawful restraints and monopolies, and 
for other purposes,’ approved October 15, 1914 (Clayton Act), as amended 
by an act of Congress approved June 19, 19386 (Robinson-Patman Act), 
and by virtue of the authority vested in the Federal Trade Commission by 
the aforesaid Act, the Federal Trade Commission on September 18, 1940, 
issued and subsequently served its complaint upon the respondent, Morton 
Salt Company, a corporation, charging it with violating the provisions of 
subsection (a) of section 2 of the Clayton Act as amended by the Robinson- 
Patman Act. After the issuance of said complaint and the filing of re- 
spondent’s answer thereto, testimony and other evidence in support of, 
and in opposition to, the allegations of said complaint were introduced 
before a trial examiner of the Commission theretofore duly designated by 
it, and said testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter, this proceeding regularly came 
on for final hearing before the Commission upon said complaint, answer 
thereto, testimony and other evidence, report of the trial examiner upon 
the evidence and exceptions filed thereto, briefs filed in support of and in 
opposition to the complaint, and oral argument of counsel; and the Com- 
mission, having considered the matter, made and issued its findings as to 
the facts and order to cease and desist on July 28, 1944. Thereafter, the 
respondent filed its petition for review of the order to cease and desist in 
the United States Circuit Court of Appeals for the Seventh Circuit. Sub- 
sequent thereto, by stipulation between the Federal Trade Commission 
and the respondent by their attorneys, said cause was remanded by the 
Circuit Court of Appeals to the Federal Trade Commission for the purpose 
of permitting the Commission to reconsider and modify its findings as to 
the facts and conclusion and its order to cease and desist issued July 28, 
1944; and the Commission, having reconsidered the matter and the 
record herein, makes this its modified findings as to the facts and its con- 
clusion drawn therefrom. 
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MODIFIED FINDINGS AS TO THE FACTS 


ParaGrapH 1. The respondent, Morton Salt Company, is a corpora- 
tion, organized, existing, and doing business under and by virtue of the 
laws of the State of Illinois, having its principal place of business at 310 
South Michigan Avenue, Chicago, Ill. In addition to its main office, said 
respondent also maintains branch offices and warehouses in various of the 
larger cities throughout the United States and also maintains plants for 
processing and manufacturing salt at Port Huron, Mich.; Manistee, Mich. ; 
Hutchinson, Kans.; Kanopolis, Kans.; Grand Saline, Tex.; Saltair, Utah; 
and Newark, Calif. 

Par. 2. Since prior to June 19, 1936, respondent has been engaged in 
the production and manufacture of various kinds and grades of salt and in 
the sale and distribution of such products in commerce among and be- 
tween the various States of the United States and in the District of Co- 
lumbia. Respondent causes its products, when sold, to be transported 
from its various plants or warehouses to the purchasers thereof located 
in States other than the State in which such shipments originate. Re- 
spondent maintains, and at all times mentioned herein has maintained, a 
course of trade in said products in commerce among and between the vari- 
ous States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its business as aforesaid, respond- 
ent is now, and during the times herein mentioned has been, in substantial 
competition with other corporations and with individuals, partnerships, 
and firms engaged in the business of selling and distributing salt in com- 
merce among and between the various States of the United States and in 
the District of Columbia. 

Par. 4. The various types of salt processed, manufactured, and sold by 
the respondent may be divided into four basic classifications: granulated 
salt, produced from brine and evaporated in vacuum pans; grainer’s salt, 
produced from brine and processed through open-pan evaporation; rock 
salt, which is mined; and solar salt, which is produced from solar evapora- 
tion in open ponds. Table salt may come from all four of these sources. 

The principal brand of table salt processed and sold by the respondent is 
Morton’s Free Running Salt, plain and iodized. This brand is the finest 
grade sold by the respondent and is processed from the granulated or 
vacuum-pan type of salt. This brand is sold in a round blue package that 
contains 26 ounces of salt and is generally known as “Blue Label” salt. 
When sold by the respondent its Blue Label salt is packed twenty-four 
packages to a case or carton. 

Respondent sells its various grades of salt to three classes of customers: 
(1) wholesalers or jobbers, who in turn resell to the retail trade; (2) retail- 
ers who purchase in large quantities, such as cooperative and corporate 
chain stores; and (3) consumers who purchase in large quantities for use 
in their manufacturing processes, such as meat packers, tanners, and many 
other industries. Table salt is the only type of salt involved in this pro- 
oe In the course and conduct of its business since June 19, 1936, 
in connection with its sale and distribution of its Blue Label plain and 
iodized salt, the respondent has been, and is now, discriminating in price 
between different purchasers buying such products of like grade and qual- 
ity by selling its products to some of its customers at lower prices than it 
sells its products of like grade and quality to other of its customers who 
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are competitively engaged with the former in the sale of such products 
within the United States. Among the general practices pursued by the 
respondent in discriminating in price are the following: 

1. Respondent has discriminated in price by selling its Blue Label salt 
to wholesalers and retailers at a delivered price of $1.60 per case of 24 
packages when delivery was made in less-than-carload lots, while at the 
same time it sold said Blue Label salt to other wholesalers and retailers at 
a delivered price of $1.50 per case when delivery was made in carload lots. 
There were wholesalers and retailers who received the $1.50 per-case price 
and wholesalers and retailers who received the $1.60-per-case price who 
were in competition each with the other in the same trade areas. 

2. Respondent has also discriminated in price in favor of both whole- 

salers and retailers who purchased 5,000 or more cases of its Blue Label 
salt in any consecutive 12-month period by granting a rebate to such pur- 
chasers of 10 cents per case from the $1.50-per-case carload price, which 
rebates were remitted by the respondent to such purchasers in quarterly, 
semiannual, or other stated periods. Such rebates were referred to, and 
described by, the respondent as its “5,000-case discount.” At the time 
such rebates were granted, there were other wholesaler or retailer cus- 
tomers of the respondent who were paying the less-than-carload price of 
$1.60 per case or the carload price of $1.50 per case who were in competi- 
tion with such rebate or 5,000-case-discount customers in the same trade 
area. 
In granting rebates on the purchase of 5,000 or more cases of its Blue 
Label salt, respondent permitted certain organizations to combine their 
purchases in order to qualify for the so-called 5,000-case discount; for ex- 
ample, respondent permitted the Thomas & Howard companies, a group 
of separate corporations, all wholesale grocers, located in various cities 
in North and South Carolina, to combine their purchases to qualify for 
said so-called 5,000-case discount on respondent’s Blue Label salt. No 
individual Thomas & Howard Company purchased 5,000 cases of Blue 
Label salt, but, based upon the combined purchases of all the companies, 
the respondent remitted a rebate of 10 cents per case to the Thomas & 
Howard Company at Columbia, South Carolina, for distribution to other 
Thomas & Howard companies in proportion to their purchases. 

In like manner respondent permitted the C. D. Kenny Company to 
combine the purchases of all its branch stores to qualify for the so-called 
5,000-case discount on Blue Label salt. No individual branch store of 
C. D. Kenny Company purchased 5,000 cases of Blue Label salt, but 
based upon the combined purchases of all its branch stores the respondent 
allowed a rebate of 10 cents per case, which it remitted to the C. D. Kenny 
Company at Baltimore for distribution to its various branches. 

The respondent also permitted the National Retailer-Owned Grocers, 
Inc., to combine the purchases of its members to qualify for the so-called 
5,000-case discount on Blue Label salt. This organization acts as pur- 
chasing agent for its membership of approximately 18,917 retail stores, 
located in 42 States of the United States. These members in turn own 
about 116 wholesale warehouses, which act as wholesalers to such mem- 
bers. No individual wholesale warehouse or retail grocer purchased 5,000 
cases of Blue Label salt from respondent, but, based upon combined pur- 
chases of all member stores, the respondent allowed a rebate of 10 cents 
per case, which it remitted to the principal office of the National Retailer- 
Owned Grocers, Inc., for distribution to its members. 
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At the time these rebates were granted, there were other wholesalers in 

competition with Thomas & Howard companies and C. D. Kenny Com- 
pany in the same trade area, and other retailers in competition with the 
member stores of the National Retailer-Owned Grocers, Inc., in the same 
trade areas, who did not receive such rebates. 

3. Respondent has also discriminated in price in favor of customers who 
purchased 50,000 or more cases of its Blue Label salt in any consecutive 
12-month period by granting a rebate to such purchasers of 15 cents per 
case from the $1.50-per-case carload price. This rebate was not in addi- 
tion to the rebate allowed to the purchasers of 5,000-case quantities but 
was made in lieu thereof. The giving of this rebate by the respondent was 
limited to four customers, whose purchases were sufficient to qualify for 
this rebate. These were American Stores Company of Philadelphia, Penn- 
sylvania; National Tea Company of Chicago, Illinois; Safeway -Stores, 
Inc., of Oakland, California; and Great Atlantic & Pacific Tea Company 
of New York. These customers were all retail chain stores with branches 
and stores located in various cities throughout the United States. No 
branch or retail store purchased a sufficient quantity of respondent’s Blue 
Label salt to qualify for said rebate, but, instead, the granting thereof was 
based upon the combined purchases of all stores and branches. Such re- 
bate in many cases permitted such retail chain groceries to sell respond- 
ent’s Blue Label salt to the consuming public at prices less than those at 
which wholesalers could reasonably sell said salt to their retail customers. 
There were other retailers in competition with the above-named retailer 
customers who purchased Blue Label salt from the respondent and who 
did not receive such rebate but who, instead, purchased said salt from the 
respondent at the carload price of $1.50 or at the 5,000-case quantity 
discount. [ j 5 

Par. 6. In the course and conduct of its business since June 19, 1936, in 
connection with its sale and distribution of table salt other than Blue 
Label salt, respondent has been, and is now, discriminating in price be- 
tween different purchasers buying such products of like grade and quality 
by selling its products to some of its customers at lower prices than it sells 
its products of like grade and quality to other of its customers who are 
competitively engaged with the former in the sale of such products within 
the United States. Salt sold by respondent other than Blue Label salt 
was not sold on a delivered-price basis, as was the custom with the Blue 
Label salt. Instead, such salt was sold at list price plus freight or trans- 
portation charges from the plant nearest the customer or from the plant 
serving the area in which the customer was located and from which deliy- 
ery was customarily made. On the sale of such salt other than Blue Label 
the respondent also maintains a schedule of discounts known as the “unit 
discount.”” One unit amounts to approximately 5 percent of the list or 
plant price. One unit, or approximately 5 percent of list price, is allowed 
to a customer who purchases in car load lots. To those customers who 
purchase table salt during a consecutive 12-month period in amounts 
equal to, or in excess of, $50,000, the respondent, allows a so-called addi- 
tional unit discount amounting to approximately 5 percent of the list price. 
While this discount does not apply to respondent’s Blue Label salt, the 
amount of Blue Label salt purchased during a 12-month period is included 
in arriving at the total purchase of $50,000. There were wholesalers and 
retailers not receiving such unit discounts who were in competition in the 
same trade area with wholesalers and retailers who received the unit dis- 
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count on carload shipments and the additional unit discount based upon 
total purchases of $50,000. 

Par. 7. Separate and apart from the practices hereinabove described, 
the respondent has also discriminated in price between different purchasers 
of salt of like grade and quality by means of special allowances or discounts 
to certain customers. For example, the respondent has, for several years, 
made to the Consolidated Companies, Inc., of Plaquemine, Louisiana, a 
special allowance of 73 cents per case from the carload price of $1.50 on its 
Blue Label salt. Consolidated Companies, Inc., is engaged in the whole- 
sale grocery business and operates 22 units or branches throughout the 
State of Louisiana in competition with other wholesale grocers in Louisiana 
who purchase Blue Label salt from the respondent but who do not receive 
the special discount of 74 cents per case allowed by the respondent to Con- 
solidated Companies, Inc. 

An additional example is the allowance by the respondent of an addi- 
tional unit discount on table salt other than Blue Label to the Thomas & 
Howard companies, although said Thomas & Howard companies do not 
purchase $50,000 worth of salt during any consecutive 12-month period to 
entitle them to the additional unit discount. 

The respondent refers to these and other special allowances as “‘com- 
petitive adjustments” and contends that they were arrived at to meet 
competition. Based upon the record in this case the Commission finds 
that the respondent has not shown the existence of facts which might 
indicate or prove that these discriminations in price were made in good 
faith to meet an equally low price of a competitor. The evidence sub- 
mitted by the respondent is too vague and indefinite to show that the long- 
continued discriminations herein described were made in good faith to 
meet an equally low price of a competitor. 

Par. 8. The Commission finds that the price differences allowed by the 
respondent in the sale of its Blue Label salt, including price differentials on 
carload and less-than-carload lots and on purchases in 5,000- and 50,000- 
case quantities, as well as unit discounts allowed on carload lots and 
$50,000 purchases of salt other than Blue Label, constituted discrimina- 
tions in price between purchasers of commodities of like grade and quality. 

Salt is a staple commodity with a medium turnover and is generally sold 
by wholesalers to their retail customers on a lower margin of profit than 
that received on other commodities. Consequently, the price at which the 
wholesaler offers his table salt is usually controlling, and a difference of five 
cents per case may result in the loss of a sale to a customer, not only of the 
salt involved but of other commodities as well, the order for which might 
be placed with the salt purchase. 

In some instances the discounts allowed by the respondent to some of its 
wholesaler customers have enabled such wholesalers to offer respondent’s 
table salt to retail dealers at prices equal to prices paid by competing 
wholesalers or at prices less than competing wholesalers could reasonably 
sell said salt to the retailer customers. 

The Commission further finds that customers of the respondent who re- 
ceive the benefit of the various discriminatory prices, discounts, rebates, 
and allowances granted by the respondent have a substantial advantage 
in selling respondent’s salt in competition with other customers of the 
respondent who do not receive the benefit of such discriminatory prices 
discounts, rebates, and allowances or who are obliged to pay respondent’s 
full price for said salt. In order to sell respondent’s table salt in competi- 
tion with customers of the respondent who receive the benefit of respond- 
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ent’s discriminations in price, wholesalers who pay respondent’s full price 

or who are denied the discounts or rebates allowed such favored customers 

must either sell at competitive prices and in so doing reduce their possible 

profits by the amount of the discriminations against them, or attempt to 

' sellat higher prices than those which the favored customers of respondent 
charge for the same product, with the result of inability to secure busi- 
ness and a reduction in the volume of their sales. 

By respondent’s method of selling and the use of the price differences 
hereinbefore described, customers paying the highest price are discrim- 
inated against with respect to all other customers, while the customers 
paying the lowest price are given the benefit of the discrimination as 
against other customers of the respondent. Furthermore, the medium-. 
sized wholesale grocer is discriminated against with respect to his larger 
competitors and is given the benefit of the discrimination as against his 
smaller competitors. 

The discriminations in price based upon the purchase during any con- 
secutive 12-month period of 50,000 or more cases of Blue Label salt al- 
lowed to certain of the large retail chain stores constitute a discrimination 
in price not only against the smaller or medium-sized chain stores that 
cannot purchase Blue Label salt in such quantities from the respondent, 
but also constitute a discrimination against the small retail dealer who is 
in competition with such large chain stores but who is compelled to pur- 
chase Blue Label salt through wholesalers at prices in excess of the retail 
price maintained by such competitive volume purchasers. Respondent, 
by selling its Blue Label salt to such large retail chain stores at prices 
below those charged for the same salt when sold to wholesalers, forces 
retailer customers of such wholesalers to pay prices which prohibit com- 
petition in price between such small retailers and the large retail chain 
stores. 

Par. 9. The respondent, during the course of the hearings, offered some 
testimony and evidence in an attempt to justify its price differentials to 
various customers. The trial examiner sustained a motion to strike this 
testimony as being based upon estimates, hypotheses, and mere guesses 
and as arbitrarily including items of distribution the correctness or appli- 
cability of which was doubtful. The Commission has nevertheless con- 

- sidered the testimony so stricken, as well as other matters in the record, 
and is of the opinion, and so finds, that respondent’s price differences, in- 
cluding the rebates, allowances, and discounts hereinabove mentioned, 
have not been shown to be justified by reason of differences in the cost of 
manufacture, sale, or delivery resulting from differing methods or quanti- 
ties in which respondent’s table salt is sold or delivered to its various cus- 
tomers. 

Par. 10. The Commission finds that the effect of the discriminations in 
price, including discounts, rebates, and allowances, generally and specifi- 
cally described herein may be substantially to lessen competition in the 
line of commerce in which the purchaser receiving the benefit of said dis- 
criminatory price is engaged and to injure, destroy, and prevent competi- 
tion between those purchasers receiving the benefit of said discriminatory 
prices, discounts, rebates, and allowances and those to whom they are 


denied. 


CONCLUSION 


The aforesaid discriminations in price by the respondent, as herein 
found, constitute violations of subsection (a) of section 2 of an act of Con- 
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gress entitled, ‘An act to supplement existing laws against unlawful re- 
straints and monopolies, and for other purposes,” approved October 15, 
1914 (Clayton Act), as amended by an act of Congress approved June 19, 
1936 (Robinson-Patman Act). 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, answer of the respondent, testi- 
mony and other evidence in support of the allegations of said complaint 
and in opposition thereto taken before a trial examiner of the Commission 
theretofore duly designated by it, report of the trial examiner upon the 
evidence and exceptions filed thereto, briefs in support of the complaint 
and in opposition thereto, and oral argument of counsel; and the Commis- 
sion, having considered the matter, made and issued its findings as to the 
facts, conclusion, and order to cease and desist on July 28, 1944. There- 
after, said cause was remanded by the Circuit Court of Appeals for the 
further consideration of the Commission, and the Commission, having 
reconsidered the matter and the record herein, made and issued its modi- 
fied findings as to the facts and its conclusion that respondent has violated 
the provisions of subsection (a) of section 2 of an act of Congress entitled, 
“An act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,”’ approved October 15, 1914 (Clayton 
Act), as amended by act approved June 19, 1936 (Robinson-Patman Act). 

It ts ordered, That respondent, Morton Salt Company, a corporation, 
and its officers, representatives, agents, and employees, directly or through 
any corporate or other device in the sale of Morton’s Free Running Table 
Salt, plain or iodized, or other grades of table salt in commerce as “‘com- 
merce”’ is defined in the aforesaid Clayton Act, do forthwith cease and 
desist from discriminating directly or indirectly in the price of such prod- 
ucts of like grade and quality as among wholesale or retail dealers pur- 
chasing said salt when the differences in price are not justified by differ- 
ences in the cost of manufacture, sale, or delivery resulting from differing 
methods or quantities in which such products are sold or delivered, 

(a) By selling such products to some wholesalers thereof at prices dif- 
ferent from the prices charged other wholesalers who in fact compete in the 
sale and distribution of such products; provided, however, that this shall 
not prevent price differences of less than five cents per case which do not 
tend to lessen, injure, or destroy competition among such wholesalers. 

(b) By selling such products to some retailers thereof at prices different 
from the prices charged other retailers who in fact compete in the sale and 
distribution of such products; provided, however, that this shall not pre- 
vent price differences of less than five cents per case which do not tend to 
lessen, injure, or destroy competition among such retailers. 

(c) By selling such products to any retailer at prices lower than prices 
charged wholesalers whose customers compete with such retailer. 

For the purposes of comparison, the term “price” as used in this order 
takes into account discounts, rebates, allowances, and other terms and 
conditions of sale. 

_ It vs further ordered, That the respondent shall, within 60 days after serv- 

ice upon it of this order, file with the Commission a report in writing 

ee ie in detail the manner and form in which it has complied with 
is order. 
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In THE MAtTrer oF 


THE DR. D. A. WILLIAMS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4759. Complaint, May 7, 1942—Decision, Apr. 19, 1945 


_ Where a corporation engaged in the interstate sale and distribution of a medicinal 
preparation designated “The Williams Treatment” and intended for use in the 
treatment of various diseases and conditions; through statements in newspaper ad- 
vertisements, circulars, pamphlets and other advertising media, directly or by im- 
plication— 

(a) Represented that rheumatism, neuritis, neuralgia, arthritis, constipation, sore 
muscles, stiff joints, bladder disorders, kidney disorders, tired feeling, acid stomach, 
itchy skin, susceptibility to colds, lack of energy, nervousness, biliousness, head- 
aches, acid poisoning, stomach troubles, urinary disorders, lameness, stiffness and 
soreness in muscles and joints, aches and pains in various parts of the body, swell- 
ings, grouchiness, and irritability of temper are diseases caused by, or symptoms or 
conditions indicating, an excess uric acid condition of the body; that its prepara- 
tion would correct and overcome such excess acid condition, and that it was there- 
fore a cure or remedy or a competent and effective treatment for such diseases and 
conditions; and 

(6) Represented that its said preparation would promote better health, physical com- 
fort, and happier life; that it was effective in preventing the development of, and 
in correcting the result of, too much uric acid; would chemically correct the condi- 
tion of excess uric acid and physiologically promote the elimination of excess uric 
acid from the blood and tissues; would neutralize uric acid excess, correct the prime 
fundamental cause of predisposition to disease, and cure diseases already devel- 
oped; would prevent the deposit of uric acid in the kidneys, joints, tissues, or mus- 
cles by promoting the excretion of uric acid more easily ; overcome the consequences 
upon the blood and tissues of the irritant and poisonous influences of too much uric 
acid; enable the body to maintain a proper alkaline balance; overcome damage 
which might have been done in the body by too much uric acid; and would build 
up the strength of important organs, induce sound sleep, and lift the strain from 
frayed nerves; 

The facts being that, as established by expert testimony, there is no relation between 
excess uric acid in the body and the diseases and conditions in question; its prepa- 
ration was incapable of correcting or overcoming any excess uric acid condition 
which might exist in the body, was not a cure or remedy nor a competent or ef- 
ective treatment for the various ailments and conditions set forth; and it was in- 
capable of accomplishing the other results claimed for it, as above set forth; 

With the tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public with respect to its preparation, and to cause it to purchase sub- 
stantial quantities of the prepgration as a result, whereby substantial trade was 
diverted unfairly to it from its competitors: 

Held, That such acts and practices, under the circumstances set forth, were all to the 
prejudice of the public and its competitors, and constituted unfair methods of com- 
petition in commerce and unfair and deceptive acts and practices therein. 


In a proceeding before the Commission, in which the complaint raised numerous issues 
with respect to advertising claims made by the respondent, in connection with 
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products sold by it other than its medicinal preparation, The Williams Treatment, 
as above set forth, and also referred to certain advertising claims for said last named 
preparation,not dealt with above: Where the evidence showed that the advertising 
in question had long since been discontinued, as had also the sale of said other 
products, and that claims not dealt with in connection with said “Treatment ” had 
long since been discontinued by respondent, the Commission was of the opinion 
that the complaint should be dismissed as to said matters, without prejudice, how- 
ever to the right to the Commission to institute further proceedings in the future, 
should the public interest so require. 


Before Mr. Randolph Preston, trial examiner. 
Mr. John W. Carter and Mr. DeWitt T. Puckett for the Commission. 
Mr. Clarence McMillan, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission having reason to believe that respondent, The Dr. D. A. Williams 
Company, a corporation, hereinafter referred to as respondent, has vio- 
lated the provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest hereby 
issues its complaint stating its charges in that respect as follows: 

PaRAGRAPH 1. Respondent, The Dr. D. A. Williams Company, is a cor- 
poration, organized under the laws of the State of Connecticut with its 
principal office and place of business located at East Hampton, Conn. 

Par. 2. Respondent is engaged in the sale and distribution of an alleged 
treatment for rheumatism, kidney and bladder disorders and various other 
disorders, diseases and conditions, designated and hereinafter referred to 
as “The Williams Treatment” consisting of a medicinal preparation desig- 
nated ‘The Williams Treatment”’ to be used in conjunction with the the- 
ories and daily diet program contained in a booklet entitled ‘‘ Feeling 
Twenty Years Younger.” Respondent is or has been also engaged in the 
sale and distribution of various other medicinal and vitamin preparations 
designated respectively: 


“ (2) iaanedicing preparation designated ‘‘ Dr. Williams Special Formula 
O. a 
c Dad medicinal preparation designated “‘ Dr. Williams Special Formula 

0. aa 
r shee medicinal preparation designated “Dr. Williams Special Formula 

0. 59”; 

#8 i, A medicinal preparation designated ‘‘ Dr. Williams Special Formula 

On oie 
x (2), a medicinal preparation designated “Dr. Williams Special Formula 

0. éy 

(f) A vitamin preparation designated ‘Special Formula 833”’; and 

(g) A vitamin preparation designated ‘Vitamin Concentrates”’ 

_ to be used separately, or in any combination with ‘The Williams Treat- 
‘ ment,’ or in any combination of the one with the other. 

Respondent causes said treatment and the aforesaid preparations, when 
sold, to be transported from its place of business in the State of Connecti- 
cut. to purchasers thereof located in various other States of the United 
States. At all times mentioned herein respondent has maintained a course 
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of trade in its said treatment and the individual medicinal and vitamin 
preparations in commerce between and among the various States of the 
United States. Respondent has been, and is now, in competition with 
other corporations, partnerships and individuals engaged in the sale and 
distribution. in commerce among and between the various States of the 
United States of medicinal and vitamin preparations for use in the treat- 
ment of the disorders, diseases and conditions for which respondent recom- 
mends his said preparations. 

Par. 3. In the course and conduct of its aforesaid business the respond- 
ent has disseminated and has caused the dissemination of false advertise- 
ments concerning his said products by the United States mails and by 
various means in commerce, as commerce is defined in the Federal Trade 
Commission Act; and respondent has also disseminated and has also eaused 
the dissemination of false advertisements concerning the aforesaid medi- 
cinal and vitamin preparations by various means for the purpose of induc- 
ing and which was likely to induce, directly or indirectly, the purchase of 
its aforesaid ‘‘The Williams Treatment”’ and the various medicinal and 
vitamin preparations designated as aforesaid, in commerce as commerce is 
defined by the Federal Trade Commission Act. 

Among and typical of the false, misleading and deceptive statements 
and representations contained in said false advertisements, disseminated 
and caused to be disseminated as hereinabove set forth by the United 
States mails, by newspapers, circulars, pamphlets, testimonials, booklets 
and other advertising media, as aforesaid, are the following: 


1. Advertisement of “The Williams Treatment” 


A. In Newspapers 
Try This For 
URIC ACID 
Read Our Offer. Do This 


Thousands Report relief from stiff joints; sore muscles; rheumatic pains; neuritis, 


neuralgia. i i 
Bladder weak? Kidney irritation? Up many times at night? Worn out? 


“Acid” stomach? ‘‘Catch cold” easily? Skin itchy? No ‘pep’? Nervous? 
WANT A 75¢ BOTTLE? 
(Regular Prescription Quantity) 


For more than 46 years The Williams Treatment has been helping others to more 


comfortable days and restful nights. YOU try it! : 

We will give Uric acid sufferers who send this advertisement, home address and ven 
cents (stamps or coin) one full size 75¢ bottle (82 doses) of THE WILLIAMS TREAT — 
MENT and booklet with DIET and other helpful suggestions. ' No obligation. N ) 
C.0.D. Only one bottle given same person, family or address. Sold since 1892. This 
advt. and 10¢ must be sent THE DR. D. A. WILLIAMS CO., Offer RG 52 East 


Hampton, Conn. 
B. In Pamphlets and Folders: 
FEELING TWENTY YEARS YOUNGER 


The Ounce of Prevention. 


Those suffering from ailments due to “Too Much Uric Acid” are concerned vitally in 
finding the way to better health and greater physical comfort. 
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In sending you this booklet, we do so with the wish that it will be helpful to you. 

The information and experience we have gained in our dealing with many hundreds 
of thousands of suffering people—who have come to us for help—should help you to a 
more healthy and more happy life. 

To the thousands of men and women who have reached the age of forty, we would 
emphasize the importance of taking ‘‘the ounce of prevention” before ““Too Much Uric 
Acid” causes trouble. 

Nature forewarns us of impending troubles due to “‘Too Much Uric Acid.”’ Suscepti- 
bility to colds—to billious attacks—attendency to constipation—headaches—the little 
ache here and the occasional pain here—tiring easily-—these all may well be considered 
symptoms that warn of trouble. 

Why wait until pains and aches, stiff joints, or sore muscles make you think of “old 
age’? Do not let your kidneys become affected through neglect. Fight the accumula- 
tion of poison in your body. Keep active and ‘‘young.” Protect the body from attacks 
of the insidious enemy—‘“‘Too Much Uric Acid.” 

Be wise—do not wait until trouble comes. Keep the body free from ‘‘acid-poison- 
ing’’—make certain of a proper alkaline balance in that wonderful and faithful body of 
yours. 

The great army of men and women who have used THE WILLIAMS TREAT- 
MENT believe it is mighty effective in building better health. We suggest that you 
too, may find it efficacious in preventing the development of, and correcting the result 
of ‘Too Much Uric Acid” with all that it means in suffering and unhappiness and the 


feeling of ‘growing old.” 
“TOO MUCH URIC ACID” 
and 


The Opinions of Eminent 
Medical Authorities 


THE WILLIAMS TREATMENT is intended to chemically correct and physiolog- 
ically promote the elimination of excess Uric Acid from the blood and tissues of the 
body. 

This justly famous medicine is not intended to be a “cure-all,” either in the sense 
that it will cure all types of disease, or all cases of any type of disease. It is, according 
to the laws of chemistry and physiology, adapted to neutralization and elimination of 
acid excess, and thus is corrective of what is now known to be a prime fundamental 
cause of pre-disposition to disease as well as of diseases already developed. .. . 

The Williams Treatment corrects Rheumatic conditions and Kidney and Bladder 
disorders when caused by the excess of Uric Acid in the system . . . for correction of such 
conditions as may be caused by the excess of Uric Acid in the system. . . . It is diuretic 
and so may get rid of Uric Acid which has a tendency to deposit itself in the Kidneys 
and Joints ... To excrete Uric Acid more easily and readily and so prevent any depos- 
its within the tissues, muscles and the joints... The plan and purpose of THE WIL-— 
LIAMS TREATMENT is to correct and remove over-acid conditions of the human 
organism . . . that pain, swelling, and distress, completely disappeared after using it for 
a reasonable time. It should overcome the consequences of the irritant and poisonous 
influence of ‘Too Much Uric Acid” upon the blood and tissues. The practice of tak- 
ing THE WILLIAMS TREATMENT for the correction of conditions caused by 
Uric Acid excess is proven... 

Perhaps you start the day feeling tired and worn-out—you hate to get out of bed— 
arms and legs stiff—muscles sore—little burning pains in your back—feeling just a little 
mean and grouchy before breakfast. During the day you are nervous—irritable—lose 
your temper quickly—nothing goes right. You are depressed; gloomy, you always see 
she worst side... you get nervous—‘‘fly to pieces”... 
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Perhaps your stomach gives trouble .. . If your distress and discomfort is caused by 
“Too Much Uric Acid”—then your common-sense tells you to reduce the poison by 
_ neutralizing and expelling the acid . . . It should work smoothly and gently to overcome 
all the damage that may have been done in your body during the past years. It should - 
, build up the strength of important organs, so that you can sleep soundly at night; lift 
the strain from the frayed nerves, and drive out the stiffness and soreness ; limber up the 
_ arms and legs, and end the pains and aches, whether your doctor calls them ‘‘neuritis,”’ 

“neuralgia,” or ‘‘rheumatism” or “arthritis” ...To neutralize and drive out the 
| poison that produces pain . . . to successfully combat pains and aches and relieve suf- 


_ fering caused by ‘‘Too Much Uric Acid.” 
: HEALTH GIVING AND DISEASE PREVENTING 


The Williams Treatment, containing as it does, Alkali Mineral salts, works in har- 
mony with our Vitamin Concentrates. Hence, the importance of The Williams Treat- 
ment and Vitamin Concentrates to those earnestly seeking—not only more speedy re- 
lief, but more comfortable, energetic activity. 


is 3 GOs 


Rheumatism is the name given to a group of characteristic symptoms that for many 
years has been attributed to excess acidity of the system. 

The claims of self-interested parties, that rheumatic conditions are due to other 
causes, may be accepted or rejected by each individual sufferer, as he or she may elect. 
Neutralization of excessive body-acids is the foundation of all acceptable treatment for 
rheumatic conditions and the fact that rheumatism is only cured by anti-acid treat- 
ment may be considered the best proof that it is acid-caused. 

Everybody knows the symptoms—lameness, stiffness and soreness in the muscles 
and joints; aching pains in various parts of the body; hot swellings that are so sensitive 
at times that the weight of a bed covering cannot be borne. 

Digestion is usually impaired by rheumatic cases, because of the disturbing effect of 
the excess of acids upon the stomach, liver and intestines. 

Acid-Caused Pains are like in character, regardless of the parts of the body in which 
they are felt; and they must be treated upon the same principle, no matter what scien- 
tific name they are classified by. Neutralization of excessive acidity is the foundation 
of successful treatment, and no treatment that does not effect this result has the qual- 
ities of success. Its power to overcome acidity in the system is one of the principal rea- 
sons why The Williams Treatment has been so grand a success in rheumatic conditions. 


eNOS O 


Sour Stomach means just one thing, and that is excess of acid. The distressing symp- 
toms that accompany this very prevalent ailment may be called Indigestion, Dys- 
pepsia, Gastritis, Catarrh of the Stomach or any other of the many terms used to indi- 
cate disturbances of digestion; the cause in almost all cases is excessive acidity. 

Nervous Indigestion is nothing more or less than acid irritation of the nervous system 
in persons with sensitive or weak stomachs. 

Heaviness after eating, burning pain in the stomach, nausea, wind or flatulence, bloat- 
ing, belching, ‘‘wind hunger,” bad taste in the mouth, coated tongue, offensive breath, 
headache, etc., are the usual symptoms. 

Grouchiness and irritability of temper, occasional dizziness and dimness of vision, 
rapid heart action, unnatural sensations in various parts of the body, and a sense of 
everything going wrong, are among the effects upon the nervous system. 

Among all the ailments to which the human body is subject, there is none that so 
directly and positively points to excessive acidity as the cause, as does derangement of 


the digestive organism. 
Indigestion is more common in the chronic stage than is any other ordinary disease, 
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because of the insufficiency of the ordinary treatments, which are mainly designed but 
to afford temporary relief from suffering.” 
SPIN ae TING 


The standard medication for Urinary Disorders is THE WILLIAMS TREAT- 
MENT; it is anti-acid and promotes the elimination of waste substances that block the 
kidneys. Its use should be continued for a considerable period, and resorted to occa- 
sionally after recovery has been established, as a protection against recurrence. 


2. Advertisements of other medicinal preparations. 
A. Special Formula No. 116 


DR. WILLIAMS 


Special Formula No. 116 
(Homeopathic) 


and 


The Williams Treatment 
for the 


URINARY DISORDERS 


of Excessive Acidity 
(Kidneys and Bladder) 


For symptoms of irritation and inflammation—discomfort; pain; burning and scald- 
ing urine; difficulty of starting and of stopping the flow; dribbling; frequent getting up 
at night; cloudy dark, colored, strong-smelling urine with heavy deposit; and bed- 
wetting during infancy and childhood, DR. WILLIAMS SPECIAL FORMULA NO. 
116 is used. 

This preparation is entirely harmless and may be taken without fear of unfavorable 
action, by children, delicate females and old people, as well as by those in middle life. 

It has produced results in so many hard cases that seemed to be beyond the reach of 
all ordinary measures, that no case, however, difficult, should be denied an opportunity 
to benefit by its aid. 

The soothing effect of DR. WILLIAMS SPECIAL FORMULA NO. 116 on the 
irritated and inflamed water passage is especially valuable in cases of gravel. When 
the lining membrane has been torn by the passage of the stone, and the tract is raw and 
sore, grateful relief has come speedily in many instances. Healing is promoted. 

There is a condition of weakness of the neck of the bladder that permits the escape of 
a drop of urine at a time, and is almost continual day and night, that has been quickly 
remedied by the use of Dr. WILLIAMS SPECIAL FORMULA NO. 116. 

For children who wet the bed its action upon the urinary organs is demonstrated with 
convincing emphasis, usually this trouble is checked in a few days, and completely con- 
quered in a reasonable time. 

B. Special Formula No. 707 
DR. WILLIAMS 


Special Formula No. 707 

. and 
The Williams Treatment 

for 


rheumatism, lumbago, 
sciatica, neuritis and 
neuralgia, 
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For the symptoms—lameness, stiffness, soreness, aching and pain—DR. WILLIAMS 
SPECIAL FORMULA NO. 707 is a most successful medication. The definite pur- 
pose of No. 707 is to quickly bring comfort to sufferers by relieving distressing, aching, 
pain and stiffness, while the acid cause is being removed, and thereby promote and 
| facilitate full recovery. 

Headaches and many of the pains and aches that women suffer, may be relieved or 
prevented by the timely use of DR. WILLIAMS SPECIAL FORMULA NO. 707. 
It is a very useful medicine in any condition of disease or disorder caused by pain. 

It should be used in connection with The Williams Treatment. 


C. Special Formula No. 59 
DR. WILLIAMS 
Special Formula No. 59 
for the liver troubles 
of excessive acidity. 
D. Special Formula No. 8 
DR. WILLIAMS 
Special Formula No. 3 
and 
The Williams Treatment 
for the 


Stomach Troubles of 
Excessive Acidity 
Indigestion Acid Dyspepsia 


The preparation is formulated for the relief of discomfort and pain arising from dis- 
turbed digestion, and for building up the tone and natural strength of the stomach. 

When used in connection with THE WILLIAMS TREATMENT for the neutral- 
ization of acidity of the system, its action is most satisfying. 

Long standing cases of dyspepsia, that have failed to improve under symptom medi- 
cines like soda, bismuth, magnesia, etc., have been reported to show steady betterment 
and to attain ultimate recovery. 

Acute attacks of dyspepsia brought on by eating too fast or too heartily of foods that 
digest slowly have been promptly relieved and serious consequences avoided by the 
timely use of No. 3. Many who are acquainted with the excellence of this formula keep 
a supply on hand at all times for emergencies. 

Its tonic effect upon the lining membrane, muscles and secreting glands of the stom- 
ach, tends to build up the ability of the organ to digest the food that is put into it. No. 
3 is not intended to do the work of the stomach for it, but to aid in the restoration of 
natural digestive power. 

Recovery from many forms of disturbed digestion, even when they have reached the 
chronic stage, has been achieved by the systematic use of THE WILLIAMS TREAT- 


MENT and DR. WILLIAMS SPECIAL FORMULA NO. 3. 
E. Special Formula No. 206 
DR. WILLIAMS 
Special Formula No. 206 
for the 
female nervousness of 
excessive acidity. 
3. Advertisement of Vitamin Preparations. 
(a) SPECIAL FORMULA NO. 833 
650780 —47 —29 
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There are many of us who are living on certain diets that are deficient in Vitamin B,. 
These diets are for such diseases as diabetes, peptic ulcer, reducing, kidney diseases, etc. 

There are many who, because of their dislike of certain Vitamin B, containing foods, 
develop a self-inflicted deficiency of this important Vitamin. And then there are those 
of us who, although we eat sufficient Vitamin B, foods are unable to absorb the Vitamin 
from the gastro-intestinal tract. 

Individuals who have inflammatory processes of the stomach and do not properly 
digest their foods, are examples of this type. 

Disturbances of the digestive tract, resulting from Vitamin B, deficiency are probably 
of considerable clinical importance, especially in non-infective colitis and malnutrition. 

Vitamin B, is essential for such conditions as beri beri with symptoms of neuritis of 
legs, enlarged heart and rapid heart, difficult breathing, blueness, gastric distress, pros- 
tration, and restlessness. 

Vitamin B, is required for-such conditions as: Constipation, Loss of vigor, various 
nervous disorders, fevers, hyperthyroidism, gradual paralysis of the limbs as well as for 
enlarged glands as the kidneys, heart, thyroid, ovaries, and liver. 

Professor Steinberg has shown that Vitamin B, is of ‘‘adjunct”’ value in patients with 
chronic arthritis, and Professors Hall and Myers have shown that one-half of their 
cases of infectious arthritis had Vitamin B, deficiency. 

Professor Staehler has shown that labor in pregnancy is delayed, and uterine con- 
tractions are weak where there is a deficiency of Vitamin By. 

Special Formula No. 833 assures you a rich and abundant supply of this most im- 
portant Vitamin B; that scientists and research workers have found to be most bene- 
ficial to such important diseases, and conditions as are described above. 

Vitamin B, is also required for alcoholic neuritis, pregnancy neuritis, and many other 
forms such as diabetes neuritis. Where there is a loss of muscular tone of both stomach 
and bowel, Vitamin B; is required. 


pe VITAMIN CONCENTRATES WITH LIVER EXTRACT AND 
IRON as appearing in pamphlet ‘‘Health Giving and Disease Pre- 
venting.” 


Vitamin B 


This is known as the antineuritic Vitamin because it is necessary to keep our nervous 
system in the best of health. If we are deprived of this essential Vitamin, we suffer 
from nervous diseases. This Vitamin has a marked effect upon our appetites, and the 
health of the entire gastro-intestinal tract. 


Vitamin C 


This Vitamin is essential for the health of epithelial tissue, and increases our resist- 
ance to infections from without or from within. We must have this Vitamin to insure 
healthy gums and teeth. 


Vitamin E 


This Vitamin is needed for the reproductive process in both male and female. It is 
necessary for growth and vigor in both sexes, and a shortage results in mental slug- 
gishness. 


Vitamin G 


This Vitamin is often called B, because it is found in food substances along with B, 
and was only recently separated from it. It is the Vitamin which prevents Pellagra,. 
It seems to be necessary for blood regeneration. 
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Vitamin Concentrates assures you a rich abundant supply of the important Vitamins 
described in this folder, and IN ADDITION to this Liver Extract and Iron, used so 
widely by physicians to increase the supply of red blood corpuscles. 

Vitamin Concentrates should be considered as aids to the preservation of normal 
health and as definite factors in restoration of health that has been impaired by Vitamin 
deficiency. 

Vitamin Concentrates are offered to you with confidence their use will give you better 
health and freedom from pain and distress that follows Vitamin deficiency. 

It is important that disease be alleviated when you are afflicted, but the prevention 
of disease is even more important. Take VITAMIN CONCENTRATES FOR A 
TIME AS NECESSARY FOOD. Help nature to protect you by putting into your 
body these ‘‘Health-giving and Disease-preventing”’ substances, prepared with LIVER 
EXTRACT and IRON. 

It has been said that the general function of Vitamins is to promote mineral metabo- 
lism. When a deficiency of necessary minerals is indicated, the same evidence of “‘min- 
eral starvation” in certain forms of vitamin deficiency may be found. 


Vitamin—Inflammation and pus formation in the eyes, ears, sinuses, lungs, skin, blad- 
“A” der and kidneys. 
Anemia. 
Retarded growth. 
Loss of appetite. 
Sterility (prevents conception). 


Vitamin—Constipation. 
tl Bey Loss of Vigor. 
Various nervous disorders. 
Gradual paralysis of the limbs. 
Enlarges many glands as the Kidneys, Heart, Thyroid, Ovaries, Liver, etc. 


Vitamin—Physical weakness. 
“C” Loss of weight. 
Change in disposition. 
Soreness and stiffness of the joints. 
Shortness of breath and rapid heart beats. 


Vitamin—Muscular weakness. 
“TD” Lowered resistance to disease. 
Decay of teeth. 
Malformation of the bones. 
Improper calcium phosphorous balance. 


Vitamin—Sterility in both male and female. 
FA fee Mental sluggishness. 
Loss of weight. 
Wasting of muscles. 
Lowered resistance to infection. 


Vitamin—Pellagra. 
“G” Nervous diseases. 
Sore mouth and membranes. 
Dermatitis (skin disease). 
Gastric disorders, colitis, etc. 


Par. 4. Through the use of the statements and representations herein- 
above set forth and others of similar import not specifically set out herein, 
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all of which purport to be descriptive of the therapeutic and nutritional 
properties of respondent’s preparations, respondent has represented, di- 
rectly and by implication, as follows: 


1. Representations as to “The Williams Treatment.” 

That rheumatism, neuritis, neuralgia, arthritis, constipation, sore mus- 
cles, stiff joints, weak bladder, kidney irritation, weak kidneys, tired feel- 
ing, acid stomach, itchy skin, susceptibility to colds, lack of energy, nerv- 
ousness, billiousness, headaches, kidney infection, acid poisoning, stom- 
ach troubles, urinary disorders, lumbago, sciatica, lameness, stiffness, and 
soreness in muscles and joints, aching pains in various parts of the body, 
hot swellings, impaired digestion due to the effect of excess acids upon the 
stomach, liver and intestines, liver troubles, sour stomach, dyspepsia, acid 
dyspepsia, gastritis, catarrh of the stomach, nervous indigestion, heavi- 
ness after eating, burning pains in the stomach, nausea, wind or flatulence, 
bloating, belching, ‘‘wind hunger” or bad taste in the mouth, coated 
tongue, offensive breath, headache, grouchiness, irritability of temper, diz- 
ziness, dimness of vision, rapid heart action, unnatural sensations in vari- 
ous parts of the body, derangement of the digestive organs, and female 
nervousness are diseases caused by, or symptoms or conditions indicating, 
excess uric acid condition of the body and that the preparation ‘‘The Wil- 
liams Treatment” used alone or in conjunction with the theories and nu- 
tritional suggestions contained in the pamphlet “‘Feeling Twenty Years 
Younger”’ will correct and overcome such excess uric acid condition and is 
therefore a cure and remedy for and constitutes an effective treatment for 
such disorders and diseases. 

That the said ‘‘The Williams Treatment” will promote better health 
physical comfort and happier life; that it is efficacious in preventing the 
development of and in correcting the result of too much uric acid; that it 
will chemically correct and physiologically promote the elimination of 
excess uric acid from the blood and tissues; that it will neutralize uric acid ~ 
excess and is corrective of the prime fundamental cause of predisposition 
to disease and the cure of disease already developed; that it will prevent 
the deposit of uric acid in the kidneys, joints, tissues and muscles by pro- 
moting the excretion of uric acid more easily; that it will overcome the 
consequences upon the blood and tissue of the irritant and poisonous influ- 
ences of too much uric acid; that it will enable the body to maintain a 
proper alkaline balance; that it will overcome damage that may have been 
done in the body by too much uric acid; that it will build up the strength 
of important organs, induce sound sleep and lift the strain from frayed 
nerves; that due to its alkali mineral salts, it will work in harmony with the 
preparation designated “ Vitamin Concentrates” and will induce a speedy 
relief and bring about more comfortable and energetic activity. 


2. Representations as to ‘Dr. Williams Special Formula No. 116.” 

That the preparation “‘Dr. Williams Special Formula No. 116” used 
alone or in conjunction with the preparation ‘‘The Williams Treatment.” 
is a cure and remedy and constitutes an effective or competent treatment 
for inflammation, irritation and pain accompanying urinary disorders of 
the kidneys and bladder; that it will overcome and prevent dribbling: that 
it will correct and prevent burning, scalding, cloudy, dark colored strong- 
smelling urine; that it will overcome the difficulty of starting and stopping 
the flow of urine; that it is a competent and effective treatment for torn 
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and lacerated membrane caused by the passage of stone; that it will 
strengthen the muscles controlling the neck of the bladder thus overcom- 
ing and preventing the escape or passage of urine; that it will effectively 
check and overcome in children the habit of bed wetting; that it will pro- 
duce results where other measures have failed. 


3. Representations as to ‘Dr. Williams Special Formula No. 707.” 

That the preparation designated ‘‘Dr. Williams Special Formula No. 
707” when used alone or in conjunction with the preparation designated 
“The Williams Treatment” is a cure and remedy and constitutes a com- 
petent and effective treatment for the symptoms lameness, stiffness, sore- 
ness, aches and pains, headaches and many of the pains and aches from 
which women suffer; that it will quickly bring comfort to sufferers; that it 
is useful for any condition or disorder caused by pains; that its use will 
promote and facilitate full recovery while the acid cause of such symptoms 
are being removed; that it is a special medication devised after an experi- 
ence covering many thousands of cases. 


4. Representations as to “Dr. Williams Special Formula No. 59.” 

That the preparation designated ‘‘Dr. Williams Special Formula No. 
59” used alone or in conjunction with the medicinal preparation, “The 
Williams Treatment”’ is a cure and remedy for and constitutes a safe and 
effective treatment for liver troubles of excessive acidity. 


5. Representations as to “ Dr. Williams Special Formula No. 8.” 

That the preparation designated ‘‘ Dr. Williams Special Formula No. 3” 
used alone or in conjunction with the preparation designated ‘‘The Wil- 
liams Treatment” is a cure and remedy and constitutes a competent and 
effective treatment for acute attacks of dyspepsia, acute and chronic form 
of disturbed digestion; that dyspepsia of long standing which has failed to 
yield to other forms of treatment can be cured by the use of this prepara- 
tion; that it will build up the tone and natural strength of the stomach; 
that its tonic effect upon the membrane muscles and secreting glands of the 
stomach increases the digestive properties of that organ; that it will cure 
every form of chronic indigestion; and that it will restore to the stomach 
its natural digestive powers. 


6. Representations as to “Dr. Williams Special Formula No. 206.” 

That the preparation designated ‘‘Dr. Williams Special Formula No. 
206” used alone or in conjunction with the treatment designated “The 
Williams Treatment”’ is a cure and remedy for and constitutes a safe and 
effective treatment for female nervousness of excessive acidity. 


7. Representations as to “Dr. Williams Special Formula No. 833.” 

That the preparation designated ‘Dr. Williams Special Formula No. 
833”? used alone or in combination with the treatment designated ‘‘The 
Williams Treatment” is a competent, nutritional and corrective treatment 
for the prevention and cure of diseases or conditions such as constipation, 
loss of vigor, various nervous disorders, fevers, hyper-thyroidism, gradual 
paralysis of the limbs, enlarged glands, such as kidneys, heart, thyroid, 
ovaries and liver, alcoholic neuritis, pregnancy neuritis, chronic arthritis, 
infectious arthritis, diabetic arthritis, loss of muscular tone of the stomach 
and bowels, that its use will maintain appetite; that it will correct and 
properly control weight; that it will strengthen uterine contractions and 
prevent delayed labor in pregnancy. 
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It is further represented that diet for such diseases as diabetes, peptic 
ulcer, reducing, kidney diseases, etc. are all deficient in Vitamin B;; that 
Vitamin B, deficiency is often self-inflicted because of dislike for certain 
foods containing this vitamin; that there are persons who eat sufficient 
food containing Vitamin B, yet who are unable to absorb that vitamin; 
that. persons with inflammatory process of the stomach do not properly 
digest their food and are unable therefore to absorb Vitamin B,; that 
Vitamin B, is essential for neuritis of legs, enlarged heart and rapid heart, 
difficult breathing, blueness, gastric distress, prostration and restlessness ; 
and that these are symptoms of beri beri. 


8. Representations as to “Vitamin Concentrates” with lwer extract 
and iron. 

That the preparation designated ‘‘ Vitamin Concentrates” contains a 
sufficient supply of multiple vitamin concentrate together with liver ex- 
tract and iron so that when used alone or in conjunction with the prepara- 
tion designated ‘‘The Williams Treatment” it is a competent, nutritional 
and corrective treatment for the prevention and cure of diseases or condi- 
tions such as inflammation and pus formation in the eyes, ears, sinuses, 
lungs, skin, bladder and kidneys, anemia, retarded growth, loss of appe- 
tite, sterility, constipation, loss of vigor, various nervous disorders, grad- 
ual paralysis of the limbs, enlarged glands such as the kidneys, heart, thy- 
roid, ovaries, liver, etc., physical weakness, loss of weight, change in dis- 
position, soreness and stiffness of the joints, shortness of breath, rapid 
heart beat, muscular weakness, lowered resistance to disease, decay of 
teeth, malformation of the bones, improper calcium phosphorous balance, 
sterility in male and female, mental sluggishness, wasting of muscles, 
lowered resistance to infection, pellagra, nervous diseases, sore mouth 
and membranes, dermatitis, gastric disorders and colitis. 

That it is an effective and competent treatment for all nervous diseases 
and infectious diseases and will increase one’s resistance to such diseases, 
that it will increase the red blood corpuscles; that the use of this prepara- 
tion will give you health and prevent disease and that it will promote min- 
eral metabolism. 

Par. 5. The aforesaid advertisements and representations, as well as 
many others of similar import which have not been specifically set out 
herein, are grossly exaggerated, false, misleading, and untrue in the fol- 
lowing particulars: 


1. With Respect to “The Williams Treatment.” 


The symptoms, disorders and diseases, enumerated and set forth herein- 
above in subsection 1 of paragraph 4 are not diseases caused by, or symp- 
toms indicating, excess uric acid condition of the body. The preparation 
designated ‘The Williams Treatment” used alone or in conjunction with 
the theories and nutritional suggestions contained in the pamphlet en- 
titled “Feeling Twenty Years Younger” or in any combination with the 
various medicinal and vitamin preparations set forth hereinabove is not a 
cure and remedy for, nor.a competent or effective corrective treatment for, 
excess uric acid condition of the body and will not have any generally rec- 
ognized therapeutic value in the treatment thereof, or in the treatment of 
any of the conditions, symptoms, disorders and diseases set forth herein- 
above in subsection 1 of paragraph 4 in excess of neutralizing temporarily 
an excess of acid in the stomach. 


THE DR. D. A. WILLIAMS CO. 411 


399 Complaint 


The said preparation “The Williams Treatment”? will not promote bet- 
ter health, physical comfort, or happier life; it is not efficacious in pre- 
venting the development of or in correcting the result of too much uric 
acid; it will not chemically correct or physiologically promote the elimina- 
tion of excess uric acid from the blood and tissues; it will not neutralize 
uric acid excess and is not corrective of the prime fundamental cause of 
pre-disposition to diseases.or the cure of diseases already developed; it will 
not prevent the deposit of uric acid in the kidneys, joints, tissues, or 
muscles by promoting the excretion of uric acid more easily; it will not 
overcome the consequences upon the blood and tissue of the irritant and 
poisonous influences of too much uric acid; it will not enable the body to 
maintain a proper alkaline balance; it will not overcome damage or cor- 
rect the damage that may have been done in the body by too much uric 
acid; it will not build up the strength of important organs; it will not in- 
duce sound sleep, and it will not lift the strain from frayed nerves; it will 
not work in harmony with the preparation designated ‘‘ Vitamin Concen- 
trates’’ so as to induce speedy relief and bring about more comfortable and 
energetic activity. 


2. With Respect to “‘ Dr. Williams Special Formula No. 116.” 

In truth and in fact the preparation “Dr. Williams Special Formula No. 
116” used alone or in conjunction or combination with the preparation 
“The Wiliams Treatment”’ is not a cure and remedy nor does it constitute 
an effective or competent treatment for inflammation, irritation, or pain 
accompanying urinary disorders of the kidneys and bladder; it will not 
overcome and prevent dribbling; it will not correct and prevent burning, 
scalding, cloudy, dark colored, strong smelling urine; it will not overcome 
the difficulty of starting and stopping the flow of urine; it is not a compe- 
tent and effective treatment for torn and lacerated membrane caused by 
the passage of stone; it will not strengthen the muscles controlling the 
neck of the bladder thus overcoming and preventing the escape or passage 
of urine; it will not effectively check and overcome in children the habit 
of bed wetting; it will not produce results where other measures have 
failed. 

3. With Respect to ‘Dr. Williams Special Formula No. 707.” 

The preparation designated ‘‘Dr. Williams Special Formula No. 707” 
when used alone or in conjunction or combination with the preparation 
designated ‘‘The Williams Treatment” is not a cure or remedy nor does it 
constitute a competent or effective treatment for the underlying cause of 
lameness, stiffness, soreness, aches and pains, headaches or the cause of 
any of the pains or aches from which women suffer, and it will have no 
therapeutic value in the treatment of such conditions in excess of tempo- 
rarily mitigating the consciousness of pain. It will not promote or facilitate 
full recovery from any disease or condition. It is not a special medication 
as respondent indicates but is a common and well known drug designated 
acetylsalicylac acid or more commonly referred to as aspirin and will have 
no greater therapeutic value than aspirin. 


4. With Respect to “Dr. Williams Special Formula No. 69.” 

The preparation designated ‘Dr. Williams Special Formula No. 59” 
used alone or in conjunction or combination with the medicinal prepara- 
tion ‘The Williams Treatment’’ is not a cure or remedy for and does not 
constitute a safe, effective or competent treatment for liver troubles, irre- 


spective of cause. 


412 FEDERAL TRADE COMMISSION DECISIONS 


Complaint 40 F. T. C. 


5. With Respect to “Dr. Williams Special Formula No. 3.” 

The preparation designated ‘Dr. Williams Special Formula No, 3” 
used alone or in conjunction or in combination with the preparation desig- 
nated ‘The Williams Treatment” is not a cure or remedy nor does it con- 
stitute a competent or effective treatment for acute attacks of dyspepsia, 
acute or chronic form of disturbed digestion and it will have no generally 
recognized therapeutic value in the treatment thereof in excess of that of a 
bitter stomachic and appetizer and carminative; it will not cure dyspepsia; 
it will not build up the tone and natural strength of the stomach; it will 
have no tonic effect whatever upon the membrane muscles or secreting 
glands of the stomach nor increase the digestive properties of that organ; 
it will not cure any form of chronic indigestion and it will not restore 
natural digestive powers to the stomach. 


6. With Respect to ‘Dr. Williams Special Formula No. 206.” 


The preparation designated ‘‘Dr. Williams Special Formula No. 206” 
used alone or in conjunction or combination with the treatment designated 
‘““The Williams Treatment” is not a cure or remedy for and does not con- 
stitute a safe, effective or competent treatment for female nervousness 
irrespective of cause. 


7. With Respect to “Dr. Williams Special Formula No. 833.” 


The preparation designated ‘Dr. Williams Special Formula No. 833” 
used alone or in conjunction or combination with the treatment designated 
“The Williams Treatment” is not a competent, nutritional, or corrective 
treatment for the prevention and cure of diseases or conditions such as loss 
of vigor, various nervous disorders, fevers, hyper-thyroidism, gradual 
paralysis of the limbs, enlarged glands such as kidneys, heart, thyroid, 
ovaries, and liver, neuritis, chronic arthritis, infectious arthritis, diabetic 
arthritis; it will not correct or properly control weight; it will not strengthen 
uterine contractions nor prevent delayed labor in pregnancy. 

Constipation, alcoholic neuritis, pregnancy neuritis, loss of muscular 
tone of the stomach ana bowels, loss of appetite may occur in connection 
with conditions having no relationship whatever to Vitamin B; deficiency, 
in which event respondent’s preparation ‘“‘Dr. Williams Special Formula 
No. 833” would not be an adequate or competent treatment therefor. 

Diet for such diseases as diabetes, peptic ulcer, reducing, kidney dis- 
eases, etc., are not deficient in Vitamin B,; Vitamin B, deficiency is not 
often self-inflicted because of dislike for certain foods containing this vita- 
min. Ifa person is unable to absorb the Vitamin B,; from the food eaten 
such person will not be able to absorb the Vitamin B, of this preparation. 

The symptoms neuritis of the legs, enlarged heart or rapid heart, diffi- 
cult breathing, blueness, gastric distress, prostration and restlessness may 
occur in connection with severe Vitamin B, deficiency known as beri beri 
and they may also occur in connection with conditions having no relation- 
ship whatever to Vitamin B, deficiency. Beri beri is a rare disease in this 
country and respondent’s preparation designated “Dr. Williams Special 
Formula No. 833” would not be an adequate treatment for the above 
symptoms except in those rare cases of beri beri. 


8. With Respect to ‘Vitamin Concentrates” with Liver Extract and Iron. 


The preparation designated “Vitamin Concentrates” with liver extract 
and iron, when used alone or in conjunction or combination with the 
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preparation designated ‘‘The Williams Treatment” is not a competent, 


‘nutritional, or corrective treatment for the prevention and cure of diseases 


or conditions such as inflammation and pus formation in the eyes, ears, 
sinuses, lungs, skin, bladder, and kidneys, anemia, sterility, loss of vigor, 
various nervous disorders, gradual paralysis of the limbs, enlarged glands 
such as the kidneys, heart, thyroid, ovaries, liver, etc., physical weakness, 
loss of weight, change in disposition, soreness or stiffness of the joints, short- 
ness of breath, rapid heart beat, muscular weakness, lowered resistance to 
disease, decay of teeth, sterility in male and female, mental sluggishness, 
loss of weight, wasting of muscles, lowered resistance to infection, pellagra, 
nervous diseases, sore mouth and membranes, dermatitis, gastric disorders 
or colitis. 

The conditions such as retarded growth, loss of appetite, constipation, 
malformation of the bones, improper calcium phosphorous balance, may 
be caused or occur for reasons of and in connection with conditions having 
no relationship whatever to vitamin deficiency in which event respondent’s 
preparation designated ‘‘ Vitamin Concentrates’? would not be an ade- 
quate or competent treatment therefor. . 

It is not an effective or competent treatment for all nervous diseases. 

Its Vitamin C content is not an effective or competent treatment for in- 
fectious diseases nor will it increase one’s resistance to such diseases. 

The preparation will not increase the red corpuscles of the blood. 

The use of this preparation will not give you health nor will it prevent 
disease or promote mineral metabolism. 

Par. 6. The use by the respondent of the foregoing false and deceptive 
statements and representations, disseminated as aforesaid, has had, and 
has, the capacity and tendency to, and does, mislead and deceive a sub- 
stantial number of the purchasing public into the erroneous and mistaken 
belief that such false statements, representations, and advertisements are 
true and to induce a substantial number of the purchasing public, because 
of such erroneous and mistaken belief, to purchase respondent’s prepara- 
tions. Asa result, trade has been diverted unfairly to the respondent from 
his competitors who are likewise engaged in the sale and distribution in 
commerce between and among the various States of the United States of 
preparations for use in the treatment of similar disorders, diseases and con- 
ditions who truthfully advertise the effectiveness and therapeutic value of 
their respective preparations. In consequence thereof injury has been and 
is now being done by respondent to competition in commerce among and 
between the various States of the United States. 

Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute un- 
fair competition and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission, on May 7, 1942, issued and subsequently 
served its complaint in this proceeding upon the respondent, The Dr DUA: 
Williams Company, a corporation, charging it with the use of unfair meth- 
ods of competition in commerce and unfair and deceptive acts and prac- 
tices in commerce in violation of the provisions of that act. After the filing 
by respondent of its answer to the complaint, testimony and other evi- 


414 FEDERAL TRADE COMMISSION DECISIONS 
Findings AOE, Tess 


dence in support of and in opposition to the allegations of the complaint 
were introduced before a trial examiner of the Commission theretofore 
duly designated by it, and such testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter the proceed- 
ing regularly came on for final hearing before the Commission on the com- 
plaint, answer, testimony and other evidence, report of the trial examiner 
upon the evidence and the exceptions to such report, and briefs in support 
of and in opposition to the complaint (oral argument not having been re- 
quested); and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGRarPH 1. The respondent, The Dr. D. A. Williams Company, is a 
corporation, organized under the laws of the State of Connecticut, with its 
principal office and place of business located in East Hampton, Conn. 
Respondent is engaged in the sale and distribution of a medicinal prepara- 
tion designated ‘‘The Williams Treatment’’ and intended for use in the 
treatment of various diseases and conditions of the human body. 

Par. 2. Respondent causes and has caused its preparation, when sold, 
to be transported from its place of business in the State of Connecticut to 
purchasers thereof located in various other States of the United States. 
Respondent maintains and has maintained a course of trade in its prepara- 
ee in commerce among and between the various States of the United 

tates. ; 

Par. 3. Respondent is and has been in competition with other corpo- 
rations and with partnerships and individuals engaged in the sale and dis- 
tribution, in commerce among and between the various States of the 
United States, of medicinal preparations intended for use in the treatment 
of the diseases and conditions for which respondent recommends its 
preparation. 

Par. 4. In the course and conduct of its business and for the purpose of 
inducing the purchase of its preparation, respondent has disseminated and 
caused the dissemination of advertisements concerning its preparation by 
the United States mails and by various other means in commerce, as 
“‘commerce”’ is defined in the Federal Trade Commission Act; and re- 
spondent has also disseminated and caused the dissemination of advertise- 
ments concerning its preparation by various means for the purpose of 
inducing and which were likely to induce, directly or indirectly, the pur- 
chase of its preparation in commerce, as ‘‘commerce”’ is defined in the 
Federal Trade Commission Act. 

Among and typical of the statements contained in such advertisements 
disseminated and caused to be disseminated, as set forth above, by the 
United States mails and by means of newspapers, circulars, pamphlets, and 
other advertising media, are the following: 


Try This For 
URIC ACID 
Read Our Offer. Do This 


Thousands report relief from stiff joints; sore muscles; rheumatic pains, neuritis; 
neuralgia. 
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Bladder weak? Kidney irritation? Up many times at night? “Worn out?” 
“Acid” stomach? ‘Catch cold” easily? Skin itchy? No “pep”? Nervous? 


WANT A 75¢ BOTTLE? 
(Regular Prescription Quantity) 


For more than 46 years The Williams Treatment has been helping others to more 
comfortable days and restful nights. 


YOU try it! 


We will give uric acid sufferers who send this advertisement, home address and ten 
cents (stamps or coin) one full size 75¢ bottle (82 doses) of THE WILLIAMS TREAT-— 
MENT and booklet with DIET and other helpful suggestions. No obligation. No 
C.O. D. Only one bottle given same person, family or address. Sold since 1892. This 
advt. and 10¢ must be sent THE DR. D, A. WILLIAMS CO., Offer RH 64 East 


Hampton, Conn. (Comm. Ex. 1) 


FEELING TWENTY YEARS YOUNGER 
The Ounce of Prevention. 


Those suffering from ailments due to ‘Too Much Uric Acid” are concerned vitally 
in finding the way to better health and greater physical comfort. 

In sending you this booklet, we do so with the wish that it will be helpful to you. 

The information and experience we have gained in our dealing with many hundreds 
of thousands of suffering people—who have come to us for help—should help you to a 
more healthy and more happy life. 

To the thousands of men and women who have reached the age of forty, we would 
emphasize the importance of taking ‘“‘the ounce of prevention’’ before ‘Too Much Uric 
Acid” causes trouble. 

Nature forewarns us of impending troubles due to ‘‘Too Much Uric Acid.” Sus- 
ceptibility to colds—to bilious attacks—a tendency to constipation—headaches—the 
little ache here and the occasional pain here—tiring easily—these all may well be con- 
sidered symptoms that warn of trouble. 

Why wait until pains and aches, stiff joints, or sore muscles make you think of ‘‘old 
age’? Do not let your kidneys become affected through neglect. Fight the accumula- 
tion of poison in your body. Keep active and “young.” Protect the body from attacks 
of the insidious enemy—‘‘Too Much Uric Acid.” 

Be wise—do not wait until trouble comes. Keep the body free from ‘‘acid-poison- 
ing’’—make certain of a proper alkaline balance in that wonderful and faithful body of 

ours. 
x The great army of men and women who have used THE WILLIAMS TREAT-— 
MENT believe it is mighty effective in building better health. We suggest that you 
too, may find it efficacious in preventing the development of, and correcting the result 
of “Too Much Uric Acid” with all that it means in suffering and unhappiness and the 


feeling of ‘‘growing old.”’ 
“TOO MUCH URIC ACID” 
and 


The Opinions of Eminent 
Medical Authorities 
THE WILLIAMS TREATMENT is intended to chemically correct and physio- 
logically promote the elimination of excess Uric Acid from the blood and tissues of the 


body. 
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This justly famous medicine is not intended to be a “cure-all,” either in the sense 
that it will cure all types of disease, or all cases of any type of disease. It is, according 
to the laws of chemistry and physiology, adapted to neutralization and elimination of 
acid excess, and thus is corrective of what is now known to be a prime fundamental 
cause of pre-disposition to disease as well as of diseases already developed. ... 

The Williams Treatment corrects Rheumatic conditions and Kidney and Bladder 
disorders when caused by the excess of Uric Acid in the system... for correction of 
such conditions as may be caused by the excess of Uric Acid in the system... . It is 
diuretic and so may get rid of Uric Acid which has a tendency to deposit itself in the 
Kidneys and Joints . .. To excrete Uric Acid more easily and readily and so prevent any 
deposits within the tissues, muscles and the joints... The plan and purpose of THE 
WILLIAMS TREATMENT is to correct and remove over-acid conditions of the hu- 
man organism... that pain, swelling, and distress, completely disappeared after using 
it for areasonable time. It should overcome the consequences of the irritant and poison- 
ous influence of ‘‘Too Much Uric Acid” upon the blood and tissues. The practice of 
taking THE WILLIAMS TREATMENT for the correction of conditions caused by 
Uric Acid excess is proven... 

Perhaps you start the day feeling tired and worn-out—you hate to get out of bed— 
arms and legs stiff—muscles sore—little burning pains in your back—feeling just a little 
mean and grouchy before breakfast. During the day you are nervous—irritable—lose 
your temper quickly— nothing goes right. You are depressed; gloomy, you always see 
the worst side... you get nervous—“‘fly to pieces”... 

Perhaps your stomach gives trouble... If your distress and discomfort is caused by 
“Too Much Uric Acid” —then your common sense tells you to reduce the poison by 
neutralizing and expelling the acid . . . It should work smoothly and gently to overcome 
all the damage that may have been done in your body during the past years. It should 
build up the strength of important organs, so that you can sleep soundly at night; lift 
the strain from the frayed nerves, and drive out the stiffness and soreness; limber up 
the arms and legs, and end the pains and aches, whether your doctor calls them ‘‘neu- 
ritis,”’ ‘‘neuralgia,” or “rheumatism” or “‘arthritis” ... To neutralize and drive out the 
poison that produces pain... to successfully combat pains and aches and relieve suf- 
fering caused by ‘‘Too Much Uric Acid.”” (Comm. Ex. 2) 


Par. 5. Through the use of these statements and others of similar im- 
port, respondent has represented, directly or by implication, that rheuma- 
tism, neuritis, neuralgia, arthritis, constipation, sore muscles, stiff joints, 
bladder disorders, kidney disorders, tired feeling, acid stomach, itchy skin, 
susceptibility to colds, lack of energy, nervousness, biliousness; headaches, 
acid poisoning, stomach troubles, urinary disorders, lameness, stiffness and 
soreness in muscles and joints, aches and pains in various part of the body, 
swellings, grouchiness, and irritablity of temper are diseases caused by, or 
symptoms or conditions indicating, an excess uric acid condition of the 
body, that respondent’s preparation will correct and overcome such excess 
uric acid condition, and that the preparation is therefore a cure or remedy 
or a competent and effective treatment for such diseases and conditions. 

Respondent has further represented through such statements that its 
preparation will promote better health, physical comfort, and happier life; 
that it is effective in preventing the development of and in correcting the 
result of too much uric acid; that it will chemically correct the condition of 
excess uric acid and physiologically promote the elimination of excess uric 
acid from the blood and tissues; that it will neutralize uric acid excess, and 
correct the prime fundamental cause of predisposition to disease, and cure 
diseases already developed; that it will prevent the deposit of uric acid in 
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the kidneys, joints, tissues, or muscles by promoting the excretion of uric 
acid more easily; that it will overcome the consequences upon the blood 
and tissues of the irritant and poisonous influences of too much uric acid; 
that it will enable the body to maintain a proper alkaline valance ; that it 
will overcome damage which may have been done in the body by too much 
uric acid; and that it will build up the strength of important organs, induce 
sound sleep, and lift the strain from frayed nerves. 

Par. 6. The formula for the preparation, per teaspoonful, is: potassium 
acetate, U.S.P., 2-34 grains; potassium bicarbonate, U.S.P., 1 grain; 
potassium citrate, U.S.P., 1 grain, dissolved in glycerine and water, and 
flavored with oilof peppermint, redistilled, and oil of sassafras, natural. 

The label on the bottles in which the preparation is packaged contains 
the following directions: 


Directions for Preparing © 


Shake this bottle well and pour the contents into a large, clean bottle, then add three 
times as much water, using this bottle as a measure. Cork tight and shake bottle well 
until all is dissolved. This mixture should make thirty-two teaspoonfuls. 


Directions for Taking 


After diluting according to Directions for Preparing, take one teaspoonful in one-half 
glass of water after meals and at bedtime. For children, from one-quarter to one-half 
the dose. The best results may be obtained by taking the same hour each day. (Comm. 
Ex. 10) 


Par. 7. Respondent’s claims for its preparation are based upon the the- 
ory that the diseases and conditions referred to in its advertisements are 
caused by or are symptoms of excess uric acid in the body, that the use of 
the preparation corrects such excess uric acid condition, and in conse- 
quence the diseases and conditions are cured or relieved. 

The expert testimony in the record establishes that there is no relation 
between excess uric acid in the body and the diseases and conditions in 
question. The diseases and conditions are not caused by nor are they indi- 
cative of excess uric acid. Moreover, respondent’s preparation is incapa- 
ble of correcting or overcoming any excess uric acid condition which may 
exist in the body. The preparation is not a cure or remedy nor.a compe- 
tent or effective treatment for rheumatism, neuritis, neuralgia, arthritis, 
constipation, sore muscles, stiff joints, bladder disorders, kidney disorders, 
tired feeling, acid stomach, itchy skin, susceptibility to colds, lack of en- 
ergy, nervousness, biliousness, headaches, acid poisoning, stomach 
troubles, urinary disorders, lameness, stiffness or soreness in muscles or 
joints, aches or pains in the body, swellings, grouchiness, or irritability of 
temper. 

The preparation is incapable of promoting better health, physical com- 
fort, or happier life. It will not prevent the development, nor correct the 
result, of too much uric acid, nor will it promote the elimination of excess 
uric acid from the body. It will not neutralize uric acid excess, correct the 
fundamental cause of predisposition to disease, nor cure diseases already 
developed. The preparation is incapable of preventing the deposit of uric 
acid in the kidneys, joints, tissues, or muscles. It will not overcome the 
consequences upon the blood and tissues of irritant or poisonous influences 
of excess uric acid. It will not enable the body to maintain a proper al- 
kaline balance, nor will it overcome damage which may have been done 
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in the body by too much uric acid. It is incapable of building up the 
strength of the organs of the body, inducing sound sleep, or lifting the 
strain from frayed nerves. 

Par. 8. The Commission therefore finds that the representations made 
by respondent with respect to its preparation, as set forth in paragraphs 
4 and 5 hereof, are erroneous and misleading and constitute false adver- 
tisements. 

Par. 9. The use by respondent of these false advertisements has the 
tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public with respect to the therapeutic properties and effective- 
ness of respondent’s preparation, and the tendency and capacity to cause 
such portion of the public to purchase substantial quantities of the prepa- 
ration as a result of the erroneous and mistaken belief soengendered. In 
consequence, substantial trade has been diverted unfairly to respondent 
from its competitors. 

Par. 10. The complaint in this proceeding raised numerous issues with 
respect to advertising claims made by respondent in connection with cer- 
tain other products sold by it. The evidence shows, however, that the ad- 
vertising in question has long since been discontinued, as has also the sale 
of some of the products. The complaint also referred to certain advertising 
claims for the preparation ‘‘The Williams Treatment”? which have not 
been included in the foregoing findings as to the facts. As in the case of 
the other products, the record shows that these claims have long since been 
discontinued by respondent. In the circumstances, the Commission is of 
the opinion that the complaint should be dismissed as to these matters, 
such dismissal, however, to be without prejudice to the right of the Com- 
mission to institute further proceedings in the future, should the public 
interest so require. 


CONCLUSION 


The acts and practices of the respondent, as herein found, are all to the 
prejudice of the public and of respondent’s competitors, and constitute 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of respondent, testi- 
mony and other evidence taken before a trial examiner of the Commission 
theretofore duly designated by it, report of the trial examiner upon the 
evidence and the exceptions to such report, and briefs in support of and in 
opposition to the complaint (oral argument not having been requested) ; 
and the Commission having made its findings as to the facts and its con- 
clusion that the respondent has violated the provisions of the Federal 
Trade Commission Act: 

It is ordered, That the respondent, The Dr. D. A. Williams Company, a 
corporation, and its officers, agents, representatives, and employees di- 
rectly or through any corporate or other device, in connection with the 
offering for sale, sale, or distribution of respondent’s medicinal preparation 
designated “The Williams Treatment,” or any other preparation of sub- 
stantially similar composition or possessing substantially similar proper- 
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ties, whether sold under the same name or under any other name, do forth- 
with cease and desist from: 

1. Disseminating or causing to be disseminated any advertisement by 
means of the United States mails, or by any means in commerce as ‘‘com- 
merce”’ is defined in the Federal Trade Commission Act, which represents, 
directly or by implication: 

(a) that respondent’s preparation is a cure or remedy, or a competent 
or effective treatment, for rheumatism, neuritis, neuralgia, arthritis, con- 
stipation, sore muscles, stiff joints, bladder disorders, kidney disorders, 
tired feeling, acid stomach, itchy skin, susceptibility to colds, lack of 
energy, nervousness, biliousness, headaches, acid poisoning, stomach 
troubles, urinary disorders, lameness, stiffness or soreness in muscles or 
Seal aches or pains in the body, swellings, grouchiness, or irritability of 

emper; 
: ©) that said preparation will correct or overcome excess uric acid in the 
ody; 

(c) that said preparation will prevent the development or correct the re- 
sult of too much uric acid in the body, or promote the elimination of excess 
uric acid from the body; 

(d) that said preparation will neutralize uric acid excess, or prevent the 
deposit of uric acid in the kidneys, joints, tissues, or muscles; 

(e) that said preparation will overcome the consequences upon the 
blood and tissues of the irritant or poisonous influences of excess uric acid, 
or otherwise overcome damage which may have been done in the body by 
too much uric acid; 

(f) that said preparation will enable the body to maintain a proper 
alkaline balance; 

(g) that said preparation will correct the fundamental cause of pre- 
disposition to disease or cure diseases already developed; 

(h) that said preparation will promote better health, physical comfort, 
or happier life; 

(z) that said preparation will build up the strength of the organs of the 
body, induce sound sleep, or lift the strain from frayed nerves. 

2. Disseminating or causing to be disseminated any advertisement by 
any means for the purpose of inducing or which is likely to induce, directly 
or indirectly, the purchase of said preparation in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, which advertise- 
ment contains any representation prohibited in paragraph 1 hereof. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writing, 


* setting forth in detail the manner and form in which it has complied with 


this order. a 
‘For the reasons stated in the findings as to the facts, it is further ordered 


that, as to those matters referred to in the complaint which are not covered 
by this order, the complaint be, and it hereby is, dismissed without preju- 
dice to the right of the Commission to institute further proceedings in the 
future should the public interest so require. 
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In THE MATTER OF 


JOE H. BRITT AND S. J. McKINNEY, DOING BUSINESS AS 
BRITT-McKINNEY COMPANY, AND AS BRITT & COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 2 (c) OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS AMENDED 
BY ACT OF JUNE 19, 1936 


Docket 4792. Complaint, July 31, 1942—Decision, Apr. 19, 1945 


Where two partners engaged as brokers of canned foods and fruits and other food prod- 
ucts and miscellaneous merchandise, and also in buying and selling such commodi- 
ties for their own account for resale, from sellers in other states— 

Received and accepted on such purchases of food products and other commodities for 
their own account in commerce, fees or allowances or discounts in lieu thereof from 
numerous sellers thereof: 

Held, That such receipt and acceptance by said partners of brokerage payments, or al- 
lowances or discounts in lieu thereof, on their purchases of food products and other 
commodities in commerce constituted violations of subsection (c) of Section 2 of 
the Clayton Act as amended. 


Mr. Edward S. Ragsdale for the Commission. 
Mr. Stephen Nettles, of Greenville, S. C., for respondents. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the par- 
ties respondents named in the caption hereof and hereinafter more particu- 
lary designated and described since June 19, 1936, have violated and are 
now violating the provisions of subsection (c) of section 2 of the Clayton 
Act (U.S.C. Title 15, Sec. 13), as amended by the Robinson-Patman Act, 
approved June 19, 1936, hereby issues its complaint, stating its charges 
with respect thereto as follows: 

ParaGRAPH 1. Respondents, Joe H. Britt and S. J. McKinney, are 
partners, doing business under the name and style of Britt-McKinney 
Company, having their principal office and place of business located at 
301 West Washington Street, Greenville, S. C., and having a branch office 
and warehouse operated under the name and style of Britt & Company lo- 
cated in the Piedmont Northern Building, Spartanburg, S. C. 

Par. 2. The respondents are now, and for many years prior hereto have 
been, engaged in business as brokers of canned foods and fruits and other 
miscellaneous merchandise. ; 

Par. 3. The respondents are now, and for many years prior hereto have 
also been, engaged in business as jobbers, buying and selling for their own 
account, canned foods and fruits, and other miscellaneous merchandise. 
This business has also been carried on under the firm name and style. of 
Britt-McKinney Company and Britt & Company. 

Par. 4. The respondents since June 19, 1936, have made many pur- 
chases of canned foods and fruits and other miscellaneous merchandise for 
their own account for resale from sellers located in States other than the 
State of South Carolina, pursuant to which purchases such commodities 
have been shipped and transported by the respective sellers thereof from 
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the States in which they are located across State lines either to the re- 
spondents or pursuant to respondents’ instructions to purchasers to whom 
such commodities have been resold by said respondents. 

Par. 5. In the course and conduct of their business of buying canned 
foods and fruits and other miscellaneous merchandise for their own account 
in commerce as aforesaid, the respondents, trading under the firm name 
and style of Britt-McKinney Company and Britt & Company, have been 
and are now receiving and accepting from numerous sellers of canned foods 
and fruits and other miscellaneous merchandise so purchased, brokerage 
fees or allowances or discounts in lieu thereof, on purchases of said com- 
modities for their own account. 

Par. 6. The aforesaid acts of the respondents constitute a violation of 
subsection (c) of section 2 of the Clayton Act, as amended by the Robin- 
son-Patman Act, approved June 19, 1936. 


REporRT, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled ‘An act to 
supplement existing laws against unlawful restraints and monopolies, and 
for other purposes,” approved October 15, 1914, (the Clayton Act) as 
amended by act approved June 19, 1936, (the Robinson-Patman Act— 
U.S. C. Title 15, Sec. 13), the Federal Trade Commission on July 31, 1942, 
issued and subsequently served its complaint in this proceeding upon the 
respondents named in the caption hereof, charging them with violation of 
the provisions of subsection (c) of section 2 of said Clayton Act as 
amended. The respondents filed answer to said complaint, in which an- 
swer they admitted all the material allegations of fact set forth in said 
complaint and waived all intervening procedure and further hearing as to 
the facts. Thereafter, this proceeding regularly came on for final hearing 
before the Commission on said complaint and answer; and the Commis- 
sion, having duly considered the same and being now fully advised in the 
premises, makes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 


PaRraGRAPH 1. Respondents, Joe H. Britt and S. J. McKinney, are 
partners, doing business under the name and style of Britt-McKinney 
Company, having their principal office and place of business located at, 
301 West Washington Street, Greenville, 8. C., and having a branch office 
and warehouse operated under the name and style of Britt & Company 
located in the Piedmont Northern Building, Spartanburg, S. C. For many 
years last past they have been engaged in business as brokers of food 
products and other commodities, and also have been engaged in business 
as jobbers, buying and selling food products and other commodities for 
their own account. 

Par. 2. Since June 19, 1936, the respondents have made many pur- 
chases of canned foods and fruits and other miscellaneous merchandise for 
resale for their own account from sellers located in States other than the 
State of South Carolina, pursuant to which purchases such commodities 
have been shipped and transported by the respective sellers thereof from 
the States in which they are located across State lines either to the respond- 
ents or, pursuant to respondents’ instructions, to purchasers to whom such 
commodities have been resold by said respondents, 
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Par. 3. In the course and conduct of their business of buying food 
products and other commodities for their own account in commerce as 
aforesaid, the respondents, trading under the firm names and styles of 
Britt-McKinney Company and Britt & Company, have been, and are now, 
receiving and accepting brokerage fees or allowances or discounts in lieu 
thereof from numerous sellers of food products and other commodities on 
purchases of said food products and other commodities for their own 
account. 

CONCLUSION 


The receipt and acceptance by the respondents of brokerage payments, 
or allowances or discounts in lieu thereof, on their purchases of food prod- 
ucts and other commodities in interstate commerce, as herein found, con- 
stitute violations of subsection (c) of section 2 of the aforesaid Clayton Act 
as amended. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and answer of respondents, in 
which answer respondents admitted all of the material allegations of fact 
set forth in said complaint and waived all intervening procedure and 
further hearing as to said facts, and the Commission having made its find- 
ings as to the facts and its conclusion that said respondents have violated 
the provisions of subsection (c) of section 2 of the act of Congress entitled 
“An act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,”’ approved October 15, 1914, (the 
Clayton Act) as amended by act of Congress approved June 19, 1936, (the 
Robinson-Patman Act—U. 8. C. Title 15, Sec. 18). 

It is ordered, That respondents Joe H. Britt, an individual, and S. J. 
McKinney, an individual, and as copartners, trading as Britt-McKinney 
Company or Britt & Company, or under any other name, jointly or sev- 
erally, their agents, employees, and representatives, directly or through 
any corporate or other device, in or in connection with the purchase of food 
products or other commodities in commerce, as “‘commerce”’ is defined in 
the aforesaid Clayton Act, do forthwith cease and desist from: 

Receiving or accepting from any seller, directly or indirectly, anything 
of value as brokerage, or any commission, compensation, allowance or dis- 
count in lieu thereof, upon purchases made for respondents’ own account. 

It is further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which they have com- 
plied with this order. 
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JAEGER SHOP, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5210. Complaint, Aug. 29, 1944—Decision, Apr. 19, 1945 


Where the brand name “‘Jaeger’”’ had become well and favorably known in the trade 
and by the purchasing public, and fine woolen garments, including women’s sweat- 
ers, coats, suits and dresses made and sold since 1883 by “Jaeger Limited of Lon- 
don”’ and its subsidiaries had been imported into and extensively sold in the United 
States and had a well established reputation for quality therein; and thereafter a 
New York corporation with office and principal place of business in Saranac, en- 
gaged in the interstate sale and distribution of women’s sportswear, including 
sweaters, coats and suits— 

Made use of the word ‘‘Jaeger”’ in its corporate name and as a trade name on circulars, 
price lists and other advertising matter and featured the name in its circulars, let- 
terheads and advertising, through such statements as ‘“‘ JAEGER sweaters of fine 
British wools’; “JAEGER SWEATERS OF IMPORTED YARNS”; 
“JAEGER Skirt and Sweater Shop”; ‘JAEGER Saranac Lake, New York”; 
“JAEGER seventy-six Main St. Saranac Lake, New York’’; and “Handsome 
Tweeds * * * Jaeger Shop, Inc.’’; notwithstanding the fact it had never been 
connected or in any way associated with the firms of ‘Jaeger Limited of London” 
and the garments sold by it were not manufactured by “Jaeger Limited” or its 
subsidiaries; 

With the capacity to deceive and mislead, and with effect of misleading and deceiving, © 
members of the purchasing public into the belief that its garments were the 
products of ‘Jaeger Limited of London” or its subsidiaries, and, as a result, of 
inducing them to purchase substantial quantities thereof: 

Held, That said acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Mr. J. W. Brookfield, Jr. for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act and by 
virtue of the authority vested in it by said act, the Federal Trade Commis- 
sion, having reason to believe that Jaeger Shop, Inc., a corporation, herein- 
after referred to as respondent, has violated the provisions of said act, and 
it appearing to the Commission that a proceeding by. it in respect thereof 
would be in the interest of the public, hereby issues its complaint, stating 
its charges in that respect as follows: 

ParaGrarH 1. The respondent, Jaeger Shop, Inc., is a corporation, or- 
ganized and doing business under and by virtue of the laws of the State of 
New York, with its office and principal place of business located at 76 Main 
Street in the city of Saranac, N. Y. Respondent is now, and for more than 
two years last past has been, engaged in the sale and distribution of 
women’s sportswear, including sweaters, coats and suits. Respondent 
causes its garments, when sold, to be shipped or transported from its afore- 
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said place of business in the State of New York to the purchasers thereof at 
their respective points of location in various other States of the United 
States and in the District of Columbia. Respondent maintains and at all 
times mentioned herein has maintained a course of trade in said women’s 
garments in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 2. Since 1883, The Jaeger Co., Ltd. of London and its subsidiaries 
have been engaged in the manufacture and sale of fine woolen garments, 
including women’s sweaters, coats, suits and dresses, which have been im- 
ported into the United States where they have been extensively sold to 
members of the purchasing public. Such garments are well-known by. the 
purchasing public and, as the brand name Jaeger is well and favorably 
known in the trade and by the purchasing public, have a well-established 
reputation for quality in the United States. 

Par. 3. In the course and conduct of its business and for the purpose of 
inducing the purchase of its garments, the respondent has made use of the 
word “Jaeger” as a trade name on circulars, price lists and other advertis- 
ing matter distributed by United States mail to the purchasing public and 
by advertisements inserted in magazines and periodicals having a general 
circulation. 

Included in such circulars and advertisements distributed as aforesaid 
are the following statements: 


JAEGER sweaters of fine British wools; 

JAEGER SWEATERS OF IMPORTED YARNS; 
JAEGER Skirt and Sweater Shop; 

JAEGER Saranac Lake, New York; 

JAEGER seventy-six Main St., Saranac Lake, New York; 
Handsome Tweeds * * * Jaeger Shop, Inc. 


In all of its circulars, letterheads and printed advertising respondent has 
caused the word “Jaeger” to be more prominently displayed than the 
other parts of said advertising. 

Par. 4. Respondent is not now, and has not at any time been, con- 
. nected with or in any way associated with the firm of Jaeger Limited of 
London or any of its subsidiaries, and the garments sold by it are not man- 
ufactured by Jaeger, Ltd., or its subsidiaries. 

Par. 5. The use by the respondent of the name “Jaeger”’ as a part of its 
corporate name and the designation of the garments sold by it as ‘‘Jaeger”’ 
garments is deceptive and misleading and it has had and now has the 
capacity to deceive and mislead; and it has deceived and misled members 
of the purchasing public into the belief that respondent’s garments are the 
products of Jaeger Limited of London or its subsidiaries, and as a result of 
such erroneous belief the public has been induced to purchase substantial 
quantities of respondent’s garments. : 

Par. 6. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on August 29, 1944, issued and thereafter 
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served its complaint in this proceeding upon respondent, Jaeger Shop, 
Inc., a corporation, charging it with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. On 
October 14, 1944, the respondent filed its answer, in which answer it ad- 
mitted all the material allegations of fact set forth in said complaint and 
waived all intervening procedure and further hearing as to said facts. 
Thereafter, the proceeding regularly came on for final hearing before the 
Commission on the said complaint and the answer thereto, and the Com- 
mission, having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public and 
makes its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGRAPH 1. The respondent, Jaeger Shop, Inc., is a corporation, or- 
ganized and doing business under and by virtue of the laws of the State oj 
New York, with its office and principal place of business located at 76 
Main Street in the city of Saranac, N. Y. Respondent is now, and for 
more than two years last past has been, engaged in the sale and distribu- 
tion of women’s sportswear, including sweaters, coats and suits. Respond- 
ent causes its garments, when sold, to be shipped or transported from its . 
aforesaid place of business in the State of New York to the purchasers 
thereof at their respective points of location in various other States of the 
United States and in the District of Columbia. Respondent maintains 
and at all times mentioned herein has maintained a course of trade in said 
women’s garments in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 2. Since 1883, the Jaeger Co., Ltd. of London and its subsidiaries 
have been engaged in the manufacture and sale of fine woolen garments, 
including women’s sweaters, coats, suits and dresses, which have been im- 
ported into the United States where they have been extensively sold to 
members of the purchasing public. Such garments are well-known by the 
purchasing public, and, as the brand name Jaeger is well and favorably 
known in the trade and by the purchasing public, have a well-established 
reputation for quality in the United States. 

“Par. 3. In the course and conduct of its business and for the purpose of 
inducing the purchase of its garments, the respondent has made use of the 
word “Jaeger” as a trade name on circulars, price lists and other adver- 
tising matter distributed by United States mail to the purchasing public 
and by advertisements inserted in magazines and periodicals having a gen- 


eral circulation. pity 
Included in such circulars and advertisements distributed as aforesaid 


are the following statements: 
JAEGER sweaters of fine British wools; 
JAEGER SWEATERS OF IMPORTED YARNS; 
JAEGER Skirt and Sweater Shop; 


JAEGER Saranac Lake, New York; 
JAEGER seventy-six Main St. Saranac Lake, New York; 


Handsome Tweeds * * * Jaeger Shop, Inc. 

In all of its circulars, letterheads and printed advertising respondent has 
caused the word “Jaeger”? to be more prominently displayed than the 
other parts of said advertising. 
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Par. 4. Respondent is not now, and has not at any time been, con- 
nected with or in any way associated with the firm of Jaeger Limited of 
London or any of its subsidiaries, and the garments sold by it are not man- 
ufactured by Jaeger, Ltd., or its subsidiaries. : 

Par. 5. The use by the respondent of the name “Jaeger” as a part of 
its corporate name and the designation of the garments sold by it as 
“Jaeger” garments are deceptive and misleading and have had and now 
have the capacity to deceive and mislead; and they have deceived and mis- 
led members of the purchasing public into the belief that respondent’s gar- 
ments are the products of Jaeger, Limited, of London or its subsidiaries, 
and as a result of such erroneous belief the public has been induced to pur- 
chase substantial quantities of respondent’s garments. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, are 
all to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the answer of respondent, in 
which answer respondent admits all the material allegations of fact set 
forth in said complaint and states that it waives all intervening procedure 
and further hearing as to said facts; and the Commission having made its 
findings as to the facts and conclusion that the said respondent has vio- 
lated the provisions of the Federal Trade Commission Act. 

It ts ordered, That the respondent, Jaeger Shop, Inc., a corporation, its 
officers, representatives, agents, and employees, directly or through any 
corporate or other. device in connection with the offering for sale, sale, and 
distribution of its women’s garments in commerce as ‘‘commerce”’ is de- 
HES in the Federal Trade Commission Act, do forthwith cease and desist 

rom: 

1. Using the word “Jaeger” as a part of its corporate or trade name 
unless accompanied by a statement in equally conspicuous type to the 
effect that respondent is not connected with Jaeger, Ltd., of London. 

2. Representing directly or by implication that the respondent is a 
part of, or is in any way connected with, Jaeger, Ltd., of London or any of 
its subsidiaries or that the garments sold by respondent are manufactured 
by Jaeger, Ltd., of London or any of its subsidiaries. 
ae Directly or indirectly using or causing to be used the word “J aeger”’ 
in any way which may have the tendency and capacity to confuse, mis- 
lead, and deceive the purchasing public into the belief that the respondent 
is associated or connected with or a part of Jaeger, Ltd., of London. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writing 
ete ae in detail the manner and form in which it has complied with 

is order. 
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AMERICAN STEEL AND WIRE COMPANY OF 
NEW JERSEY, ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4802. Complaint, Aug. 6, 1942—Decision, Apr. 20, 1945 


Where (1) a corporation engaged in the manufacture and interstate sale and distribu- 
tion of steel products, including wire and chain-link fencing, and the Philadelphia 
agent of its fence division, whose practice it was to keep informed concerning 
projects, particularly in his vicinity, which would require the use of his employer’s 
steel products, obtaining specifications and calculating therefrom the cost of labor 
and materials, and in the case of large jobs involving special features requiring tech- 
nical skill and complicated calculations, forwarding the proposed quotations or 
bids to his superiors for study before finally submitting them; (2) an individual 
trading as A-C Co., engaged at said city in the sale of wire and other metal fencing 
and his agent, in competition with the aforesaid corporation and others except 
insofar as said competition had been hindered, as below set forth; (8) a general 
contractor engaged in construction work at said city, and, during period con- 
cerned, engaged directly or through his two agents in negotiating with and buying 
products in question from said corporation and others in competition with it; 

Following arrangements, during 1940, by the Navy with the Cramp Shipbuilding Com- 
pany for the construction by the latter of naval vessels, under which the Navy as- 
sumed responsibility for the cost of the acquisition and installation of emergency 
plant facilities at the Cramp Shipyards, required to expedite the national defense 
program, with the understanding that the expenditure of the said funds for such 
work would be under the general supervision of, and subject to the approval of, 
Navy officials; the making of a contract by said corporation with said contractor, 
pursuant to which he was to undertake certain work in the rehabilitation of the 
shipbuilding yards of said company at Philadelphia; and following submission to 
said contractor—who was fully informed that the work to be done by him was in 
connection with a Navy contract and understood that he was required to obtain 
the approval of said Company of all costs incurred by him in the performance of 
his contract and was required to submit a minimum of three competitive bids 
on all work let to sub-contractors,—by aforesaid agent acting in behalf of the 
fence division of said corporation, of a bid to furnish and erect certain wire panels 
for the front of transformers for 59¢ per square foot— 

Combined, agreed, and conspired to restrain, and suppress competition in the purchase 
and sale of the steel products in question in commerce by maintaining a false ap- 
pearance of competition, and conveying to buyers and prospective buyers, includ- 
ing official awarding authorities of the United States Government, the impression 
that said corporation and the A—C Co. were rival bidders and competitors when, 
in fact, they were acting collusively in the submitting of bids; and 

Where said contractor, in furtherance of aforesaid combination and conspiracy— 

(1) Informed said corporate agent orally that the contract for the installation of said 
chain-link fencing was awarded to his corporation but asked another bid since he, 
said contractor, had secured but one other bid and wanted three; and, 

Where said agent, in accordance with the request of said contractor's agent— 

(2) Requested aforesaid agent of A-C Co. to submit a complimentary bid, prepared 
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and tendered such bid—well knowing that it was fictitious—to said agent of 
A. C. Co. for his signature, and mailed it to aforesaid contractor; and 

Where said contractor— 

(3) Submitted to the Shipbuilding Company said three bids including that of aforesaid 
corporation, the higher bid of another concern, and the fictitious bid of A-C Co.; 
and 

(4) Following their approval by a Navy representative as evidence of competitive 
bids, mailed a written contract confirming said award for such chain-link fencing 
or wire panels, to aforesaid corporation, which accepted the same, completed in- 
stallation of fencing as required thereby, and was paid therefor; 

With the effect of depriving buyers and prospective buyers of metal fencing and other 
metal products, including contractors and subcontractors with the United States 
Government and the public in general, of the benefit of competition in commerce 
between and among said corporation and its fence division, and A—C Co. and oth- 
ers with whom they normally would be in competition in making bids and price 
quotations: 

Held, That such acts, practices, methods, understandings, agreements, combination, 
and conspiracy of said corporation and individuals were all to the prejudice of the 
public and had a dangerous tendency to, and did actually, frustrate, hinder, sup- 
press, lessen, restrain, and eliminate competition in the purchase and sale of metal 
fencing and other metal products in commerce; had the capacity and tendency to 
restrain unreasonably, and did restrain unreasonably, such commerce in said 
products; and constituted unfair methods of competition and unfair and deceptive 
acts and practices in commerce. 


Before Mr. Webster Ballinger, trial examiner. 

Mr. Everette MacIntyre and Mr. V. W. Summers for the Commission. 

Squire, Sanders & Dempsey, of Cleveland, Ohio, for American Steel & 
Wire Co. of New Jersey and Cyclone Fence Co. 

Duane, Morris & Heckscher, of Philadelphia, Pa., for Walter H. Cave. 

Mr. James F. Masterson, of Philadelphia, Pa., for Charles F. Rohleder 
Allen McLaine Ward and J. R. Baldridge, Jr. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission having reason to believe that the persons, partnerships and cor- 
porations named or included by reference in the caption hereof, and more 
particularly hereinafter described and referred to as respondents have 
violated the provisions of section 5 of the said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint against each of the said parties 
stating its charges in that respect as follows: ; 

ParRAGRAPH 1. Respondent, American Steel and Wire Company of 
New Jersey, is a New Jersey corporation, trading under the name and ~ 
style of American Steel and Wire Company, with its general offices and 
principal place of business located at Waukegan, IIl., with branch or dis- 
trict offices located at Hoboken, N. J., Newark, N. J., and 247 North 
Third Street, Philadelphia, Pa. It is engaged directly and through oper- 
ating divisions, including its Cyclone Fence Company in the manufacture 
and sale of steel products including wire and chain link fencing. 

Respondent, Walter H. Cave, is an individual, who is engaged in the 
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sale of wire and steel products, including chain link fencing as an agent of 

respondents, American Steel and Wire Company of New Jersey and Cy- 

clone Fence Company with an office located at 247 North Third Street, 

Philadelphia, Pa. 

Respondent, Paul W.- Crawford, is an individual, trading as Adams- 
Crawford Company, engaged in the sale of wire and other metal fencing 
with office and principal place of business located at 310 Notth 4th Street, 
_ Philadelphia, Pa. 

Respondent, A. F. Crawford, is an individual, engaged in the sale of 
wire and other metal fencing as an agent of Adams-Crawford Company, 
with office and principal place of business docated at 310 North 4th Street, 
Philadelphia, Pa. 

_ Respondent, Charles F. Rohleder, is an individual, engaged in general 
contracting and construction work, with office and principal place of 
business located at 2134 Cherry Street, Philadelphia, Pa. 

Respondent, Allen McLaine Ward, whose residence address is 7415 
Bingham Street, Philadelphia, Pa., is an individual, who during the period 
covered by the activities involved in the charges of this complaint served 
as an employee and agent of respondent, Charles F. Rohleder. 

Respondent, J. R. Baldridge, Jr., whose residence address is 111 East, 
Cliveden Avenue, Philadelphia, Pa., is an individual, who during the. 
period covered by the activities involved in the charges of this complaint, 
served as an employee and agent of respondent, Charles F. Rohleder. 

Par. 2. At all times hereinafter mentioned, respondent, Charles F. 
Rohleder, directly and through his agents, respondents, Allen McLaine 
Ward and J. R. Baldridge, Jr., has been engaged in negotiating with and 
buying from respondents, American Steel and Wire Company of New 
Jersey, through one of its operating divisions the Cyclone Fence Company 
and others in competition with that concern, wire and other steel prod- 
ucts, including fencing, which were shipped or caused to be shipped from 
many points located in States other than the State of Pennsylvania by 
respondent American Steel and Wire Company of New Jersey, its division 
the Cyclone Fence Company, and others in competition with that con- 
cern to respondent, Charles F. Rohleder, or his agents at Cramp Ship- 
building Company shipyard, Richmond and Norris Streets, Philadelphia, 
Pa. 

At all times hereinafter mentioned respondent, American Steel and Wire 
Company of New Jersey, and through its operating division the Cyclone 
Fence Company, has been engaged in the sale of steel products, including 
wire and chain link fencing and in so doing shipped and caused to be 
shipped such products from locations in States other than the State of 
Pennsylvania to Philadelphia, Pa., and to numerous other points in other 
States. 

At all times hereinafter mentioned respondent, Paul W. Crawford, an 
individual, trading as Adams-Crawford Company, has been engaged in 
the sale of wire and other metal fencing and in doing so shipped and 
caused to be shipped such products from locations in States other than the 
State of Pennsylvania to Philadelphia, Pa., and numerous other points 
in other States. 

At all times hereinafter mentioned respondents, Walter H. Cave and 
A. F. Crawford, ‘in the course of their employment with and in their: 
capacities as agents of respondent, American Steel and Wire Company 
of New Jersey, its division the Cyclone Fence Company and Adams- 
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Crawford Company, respectively, have been engaged in the sale of steel 
products, including wire metal fencing and in so doing were instrumental 
in the shipping and causing to be shipped such products from locations in 
States other than the State of Pennsylvania to Philadelphia, Pa., and to 
numerous other locations in other States. 

Par. 3. Respondents, American Steel and Wire Company of New Jer- 
sey, its division the Cyclone Fence Company, Walter H. Cave, Paul W. 
Crawford and A. F. Crawford, are engaged in competition in the sale of 
wire and other metal products, including metal fencing between and 
among themselves and with others in making or seeking to make sales in 
“eommerce”’ (as ‘‘commerce’”’ is defined in the Federal Trade Commission 
Act) between and among the various States of the United States, except — 
insofar as said competition has been hindered, lessened, restricted or fore- 
stalled by the understanding, cooperation, concert or common course of 
action, confederation, combination, agreement or conspiracy, or the acts, 
things, practices, policies or methods done or carried on in pursuance 
thereto or in furtherance thereof, as hereinafter set forth. 

Par. 4. During 1940, as a part of its work in the Defense Program of 
the United States of America, the Navy Department arranged with Cramp 
Shipbuilding Company, whose shipyards are located at Richmond and 
Norris Streets, Philadelphia, Pa., for the latter to undertake the con- 
struction of naval vessels, and in that connection agreed to arrange for 
the advancement of the necessary funds to rehabilitate the facilities of 
the said shipyards, including office buil ings and shipways, with the un- 
derstanding that the expenditure of the said funds for such work would 
be under the general supervision and subject to the approval of officials 
of the U.S. Navy Department. Thereupon, the said Cramp Shipbuilding 
Company contracted with respondent, Charles F. Rohleder, for the latter 
to construct certain office buildings and shipways on a cost-plus-a-fixed- 
fee basis, with the understanding that the said Rohleder in securing ma- 
terials or services would obtain competitive offers from as many as prac- 
ticable but not less than two (not less than three where specified) repu- 
table firms in a position to provide the materials, equipment or services 
as required at a reasonable cost, and to award contract to that firm quot- 
ing the minimum price, and with the further understanding that the said 
offers, proposals or bids were to be opened by, or in the presence of, the 
Supervisor of Ships, U. 8. Navy, or his representative, and subject to his 
approval before award of the said contract for materials, equipment or 
services. 

In connection with his aforesaid contract with Cramp Shipbuilding 
Company, respondent, Charles F. Rohleder, negotiated with, and made 
awards of contracts for the purchase directly and through agents of wire 
and other steel products, including fencing from respondents, American 
Steel and Wire Company of New Jersey, its division the Cyclone Fence 
Company and Walter H. Cave. 

Par. 5. Throughout the period of time beginning on or about Octo- 
ber 1, 1940, and continuing thereafter until subsequent to January 1, 
1942, the respondents have, through understanding together and with 
each other, cooperated, confederated, combined, agreed and conspired to 
frustrate, hinder, restrain and suppress competition in the purchase and 
sale of wire and other steel products, including fencing, in “commerce” 
(as “commerce” is defined in the Federal Trade Commission Act, in 
which sense it is hereinafter used) and have in fact, through such under- 
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standing, cooperation, confederation, combination, agreement and con- 
spiracy, frustrated, hindered, restrained and suppressed competition in 
the purchase and sale of wire and other steel products, including fencing. 

Pursuant to, in furtherance of, and as a part of the aforesaid under- 
standing, cooperation, confederation, combination, agreement and con-. 
spiracy the aforesaid respondents have done and performed and used, 
among other acts, things, practices, policies and methods, the following: 

1. Promoted, established, carried out and continued a practice of main- 
taining a false appearance of competition between and among respond- 
ents, American Steel and Wire Company of New Jersey, its division the 
Cyclone Fence Company and Adams-Crawford Company, and other 
sellers of wire and other steel products, including fencing, in their sub- 
mission of price quotations and bids to buyers and prospective buyers; 

2. Conveyed to buyers and prospective buyers, including official 
awarding authorities of the United States Government, and others in- 
volved in the purchase of wire and other steel products, including fencing, 
representations that said respondents, American Steel and Wire Company 
of New Jersey, its division the Cyclone Fence Company and Adams- 
Crawford Company, were rival bidders and competitors when they in 
reality were acting collusively between and among themselves in preparing 
and submitting bids; 

3. Avoided and prevented competition in the purchase and sale of wire 
and other steel products, including fencing; f 

4, Prevented consideration of genuinely competitive bids or price quo- 
tations by purchasers of said commodities; 

5. On numerous occasions, the exact numbers and dates of which are 
unknown to the Commission, respondent, Charles F. Rohleder, acting 
directly and through his agents, respondents, Allen McLaine Ward and 
J. R. Baldridge, Jr., cooperated with respondents, American Steel and 
Wire Company of New Jersey, its division the Cyclone Fence Company, 
Walter H. Cave, Paul W. Crawford, Adams-Crawford Company and 
A. F. Crawford, in the preparation and submission to said respondent, 
Charles F. Rohleder, his agents and employees, respondents, Allen Mc- 
Laine Ward and J. R. Baldridge, Jr., sham, false, fictitious, fraudulent 
and noncompetitive bids and price quotations for the furnishing of wire 
and other steel products, including fencing, for said Rohleder’s use in re- 
habilitating the facilities of the Cramp Shipbuilding yards, Richmond and 
Norris Streets, Philadelphia, Pa., and submitted such sham, false, ficti- 
tious, fraudulent and noncompetitive bids and price quotations in turn to 
purchasing officials of the Cramp Shipbuilding Company and represen- 
tatives of the Supervisor of Ships, U. 8. Navy Department, for considera- 
tion and approval as genuinely competitive bids and price quotations. 

6. On occasion the exact number and dates of which are unknown to 
the Commission, respondent Walter H. Cave, acting as an individual and 
in his capacity as an employee and agent of respondent American Steel 
and Wire Company of New Jersey, and its division the Cyclone Fence 
Company, with the knowledge and cooperation of respondent, Charles F. 
Rohleder, his employees and agents, including respondents, Allen Mc- 
Laine Ward and J. R. Baldridge, Jr., secured from respondent, A. F. 
Crawford, sham, false, fictitious, fraudulent and noncompetitive bids for 
the furnishing of wire and other steel products, including fencing, on the 
stationery bearing the letterheads of Adams-Crawford Company, in which 
different higher and noncompetitive bids or price quotations on said 
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products were included than said respondent, Walter H. Cave, specified 
on each comparable occasion in a bid on the stationery bearing the letter- 
head and over the name of respondents, American Steel and Wire Com- 
pany of New Jersey and its division the Cyclone Fence Company, and 
then proceeded on each such occasion to submit such sham, false, fieti- 
tious, fraudulent and noncompetitive bid of respondents, Adams-Craw- 
ford Company and A. F. Crawford, along with the bid of respondents, 
American Steel and Wire Company of New Jersey, and its division the 
Cyclone Fence Company, prepared as aforesaid to respondent, Charles F. 
Rohleder, and his agents and employees, including respondents, Allen 
McLaine Ward and J. R. Baldridge, Jr. Thereupon in each of the said 
instances where said respondent, Walter H. Cave, thus submitted said 
sham, false, fictitious, fraudulent and noncompetitive bids for the furnish- 
ing of wire and other steel products, including fencing, to respondent, 
Charles F. Rohleder, his employees and agents, including respondents, 
Allen McLaine Ward and J. R. Baldridge, Jr., such bids were in turn sub- 
mitted by said Charles F. Rohleder, his said employees and agents, as 
and for genuine and competitive bids to officials of Cramp Shipbuilding 
Company and to representatives of the Supervisor of Ships of the U.S. 
Navy, who were, through the appearance of such bids, misled, and de- 
ceived into considering and approving them as genuine and competitive. 

7. Respondent, A. F. Crawford, acting individually, and in his capac- 
ity as an employee and agent of respondent, Paul W. Crawford, an indi- 
vidual, trading as Adams-Crawford Company, wilfully and knowingly 
cooperated with respondent, Walter H. Cave, individually, and in his 
capacity as an employee and agent of respondents, American Steel and 
Wire Company of New Jersey, and its division the Cyclone Fence Com- 
pany, in the preparation and submission of the aforesaid sham, false, fie- 
titious, fraudulent and noncompetitive bids as aforesaid. 

8. Respondent, Walter H. Cave, acting as an individual, and in his 
capacity as an employee and agent of respondents, American Steel and 
Wire Company of New Jersey, and its division the Cyclone Fence Com- 
pany, participated in the preparation and submission of the aforesaid 
sham, false, fictitious, fraudulent and noncompetitive bids or price quota- 
tions for the purpose and with the result of deceiving and misleading offi- 
cials of Cramp Shipbuilding Company and representatives of the Super- 
visor of Ships, U.S. Navy, into believing, considering and approving the 
aforesaid bids and price quotations as independent, truthful, genuine and 
competitive bids for the furnishing of wire and other steel products, in- 
cluding fencing. 

- 9. As a result of the aforesaid bidding practice, respondents, American 
Steel and Wire Company of New Jersey, and its division, the Cyclone 
Fence Company, profited by securing awards of contracts for wire and 
other steel products, including fencing, from respondent, Charles F 
Rohleder. ; 

Par. 6. The doing and performing of the acts and things and the use 
of methods set forth in the preceding paragraphs hereof tend to have and 
have had the effect. of depriving buyers and prospective buyers of supplies 
and equipment, including contractors and sub-contractors with the United 
States Government, and the public in general; of the benefit of competi- 
tion in commerce between and among respondents American Steel and 
Wire Company of New Jersey, its division, the Cyclone Fence Company, 
and Adams-Crawford Company, and others with whom they normally 
would be in competition in making bids and price quotations. . 


Beene tae wa re D1 ve yee 
esas 


ee nes Bae e WBE weet 


Se 
wie Get eT LPT. BL EPL ES, 
we weg Ema aad a ma. Ta GS 
isemraater asd toang ace tdliy aivaad ao ter goat, Sei te: 
ieee promt 2 ek PE Nie BE BE ace Sie Toe Tessie 
a ss ea Se ema Sra ae 


2S 2 TS “ES AoE 


Passe sey seectecs Sit at Wee Cee 
Ge emes 2 Sew Goes seein tains mien ee tee 


434 FEDERAL TRADE COMMISSION DECISIONS 
Findings 40 F, T. C. 


style of American Steel and Wire Company, with its general offices and 
principal place of business located in the Rockefeller Building, Cleveland, 
Ohio. On or about January 22, 1941, said respondent acquired all of the 
manufacturing property and assets formerly owned by an affiliated com- 
pany, namely, the Cyclone Fence Company, an Illinois corporation, now 
dissolved. Said respondent, American Steel and Wire Company, has 
since January 19, 1941, engaged directly in the manufacture and in the 
sale and distribution of steel products, including wire and chain-link 
fencing, through an operating division, styled ‘‘Cyclone Fence Division,”’ 
in commerce among and between the various States of the United States. 
The Cyclone Fence Division of respondent, American Steel and Wire 
Company, has manufacturing plants located at Waukegan, IIl., at Cleve- 
land, Ohio, and elsewhere and has a warehouse and district sales office at 
Newark, N. J., and a branch sales office at 247 North Third Street, Phila- 
delphia, Pa. In the aforesaid plants of its Cyclone Fence Division at 
Waukegan, IIl., and Cleveland, Ohio, are manufactured steel and other 
metal products, including wire and chain-link fencing, which it sells in 
commerce between and among the various States of the United States in 
competition with other manufacturers and dealers in said products. 

Respondent, Walter H. Cave, is an individual, who is engaged in the 
sale of wire and steel products, including chain-link fencing, as an agent 
of the Cyclone Fence Division of respondent, American Steel and Wire 
Company, with his office located at 247 North Third Street, Philadelphia, 
Eas 

Respondent, Paul W. Crawford, is an individual, trading as Adams- 
Crawford Company, engaged in the sale of wire and other metal fencing, 
with his office and principal place of business located at 310 North Fourth 
Street, Philadelphia, Pa. 

Respondent, A. F. Crawford, is an individual, engaged in the sale of 
wire and other metal fencing as an agent of Adams-Crawford Company, 
with his office and principal place of business located at 310 North Fourth 
Street, Philadelphia, Pa. 

Respondent, Charles F. Rohleder, is an individual, engaged in general 
contracting and construction work, with his office and pringipal place of 
business located at 2134 Cherry Street, Philadelphia, Pa. 

Respondent, Allen McLaine Ward, whose resident address is 7415 Bing- 
ham Street, Philadelphia, Pa., is an individual, who during the times men- 
tioned herein, was an employee and agent of respondent, Charles F. 
Rohleder. ; 

Respondent, J. R. Baldridge, Jr., whose resident address is 111 East 
Cliveden Avenue, Philadelphia, Pa., is an individual, who during the times 
mentioned herein, was an employee and:agent of respondent, Charles F. 
Rohleder. 

Par. 2. During all the times hereinafter mentioned, respondent 
Charles F. Rohleder, directly or through his agents respondents Allen 
McLaine Ward and J. R. Baldridge, Jr., has been engaged in negotiating 
with, and buying from, respondent, American Steel and Wire Company 
through one of its operating divisions,—Cyclone Fence Company —and 
others in competition with that concern, wire and other steel products 
including fencing, which were, as a result of such negotiations, shipped or 
caused to be shipped from many points located in States other than the 
State of Pennsylvania to respondent, Charles F. Rohleder, or his agents 
at Philadelphia, Pa. : 
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At all times hereinafter mentioned, respondent, American Steel and 
Wire Company, through its operating division, the Cyclone Fence Com- 
pany, has been engaged in the sale of steel products, including wire and 
chain-link fencing, and, in so doing, shipped and caused to be shipped such 

products from locations in States other than the State of Pennsylvania to 
Philadelphia, Pa., and to numerous other points in other States. 

At all times hereinafter mentioned, respondent, Paul W. Crawford, an 
individual, trading as Adams-Crawford Company, has been engaged in 
the sale of wire and other metal fencing and, in doing so, shipped and 
caused to be shipped such products from locations in States other than 
the State of Pennsylvania to Philadelphia, Pa., and numerous other points 
in other States. 

At all times hereinafter mentioned, respondents, Walter H. Cave and 
A. F. Crawford, in the course of their employment with, and in their 
capacities as agents of respondents, American Steel and Wire Company 
and Adams-Crawford Company, respectively, have been engaged in the 
sale of steel products, including wire and metal fencing, and, in so doing, 
were instrumental in shipping and causing to be shipped, such products 
from locations in States other than the State of Pennsylvania to Phila- 
delphia, Pa., and to numerous other locations in other States. 

Par. 3. Respondents, American Steel and Wire Company, Walter H. 
Cave, Paul W. Crawford, and A. F’. Crawford, have been, and are, engaged 
in competition in the sale of wire and other metal products, including 
metal fencing, between and among themselves and with others in making, 
or seeking to make, sales of such products in commerce as ‘‘commerce’”’ 
is defined in the Federal Trade Commission Act between and among the 
various States of the United States except insofar as said competition has 
been hindered, lessened, restricted, or forestalled by the understanding, 
cooperation, concert or common course of action, confederation, combina- 
tion, agreement, or conspiracy or the acts, things, practices, policies, or 
methods done or carried on in pursuance thereto or in furtherance thereof 
as hereinafter set forth. / 

Par. 4. Respondent, Walter H. Cave, for several years prior to Jan- 
uary 22, 1941, was employed by the Cyclone Fence Company, as sales 
engineer, to sell said steel products and installations thereof, and since 
that date has been employed by the Cyclone Fence Division of respondent, 
American Steel and Wire Company, in the same capacity. In serving the 
Cyclone Fence Company and respondent, American Steel and Wire Com- 
pany, during the aforesaid periods, it was his practice to keep himself in- 
formed concerning the undertaking of projects, particularly in the vicinity 
of Philadelphia, Pa., which would likely require the use by any purchaser 
of steel products manufactured by his employers, including installations 
of wire and chain-link fencing. Where specifications therefor were made 
available, he obtained such specifications and from the latter calculated 
the cost of labor and materials necessary. Only in large jobs involving 
special features requiring technical skill and complicated calculations 
would respondent, Walter H. Cave, forward the proposed quotations or 
bids to superior officials for study before finally submitting them. 

Par. 5. In connection with certain contracts for the furnishing of ma- 
terials and the installation thereof to rehabilitate the shipyards of the 
Cramp Shipbuilding Company in furtherance of the defense program of 
the United States, the respondents have combined, agreed, and conspired 
to frustrate, hinder, restrain, and suppress competition in the purchase and 
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sale of steel products, including wire and chain-link fencing, in commerce 
among and between the various States of the United States by maintain- 
ing a false appearance of competition between the American Steel and 
Wire Company and the Adams-Crawford Company and other sellers and 
conveying to buyers and prospective buyers, including official awarding 
authorities of the United States Government, that the American Steel and 
Wire Company and the Adams-Crawford Company were rival bidders and 
competitors when, in fact, they were acting collusively between and 
among themselves:in submitting such bids. 

Par. 6. During 1940, as a part of its work in the defense program of 
the United States of America, the Navy Department arranged with Cramp 
Shipbuilding Company, shipyards of which are located at Richmond and 
Norris Streets, Philadelphia, Pa., for the latter to undertake the construc- 
tion of naval vessels, and in that connection Cramp Shipbuilding Com- 
pany entered into a contract with the United States of America, dated 
October 29, 1940, entitled, ‘Supplemental Contract for Acquisition and. 
Installation of Emergency Plant Facilities Required to Expedite the Na- 
tional Defense Program, NOd 1550.” Pursuant to the terms of this con- 
tract, the United States Government, through its Navy Department, 
assumed responsibility and liability for the cost of the acquisition and in- 
stallation of emergency plant facilities at the Cramp Shipyards, which 
were required to expedite the national defense program, with the under- 
standing that the expenditure of the said funds for such work would be 
under the general supervision of, and subject to the approval of, officials of 
the United States Navy Department. 

Par. 7. On December 31, 1940, the Cramp Shipbuilding Company en- 
tered into a contract with respondent, Charles F. Rohleder, whereby said 
respondent undertook to perform certain work in the rehabilitation of the 
shipbuilding yards of the Cramp Shipbuilding Company located at Rich- 
- mond and Norris Streets, Philadelphia, Pa., which rehabilitation was then 
being performed by the Cramp Shipbuilding Company under its contract 
with the Navy Department of October 29, 1940. 

During the period from December 1940 through March 1941 respond- 
ent, Charles F. Rohledez:, employed respondent, J. R. Baldridge, Jr., as 
his agent, to enter into contracts for the installation of materials under 
respondent, Charles F. Rohleder’s contract of December 31, 1940, with 
the Cramp Shipbuilding Company for part of the work in connection with 
the rehabilitation of said shipyards. 

In an effort to protect the interests of the Navy Department, the Super- 
visor of Ships, United States Navy Department, through a duly consti- 
tuted representative, namely, Lieutenant C. B. 8. Bishop, in accordance 
with a previously announced policy of the Navy Department, visited the 
Cramp Shipbuilding Company of Philadelphia, Pa., on or about October 
28, 1940, and informed H. P. Rust, plant engineer for the Cramp Ship- 
building Company, who had been designated by that company to review 
and to generally supervise purchasing of supplies, that none of the con- 
tracts and subcontracts for the acquisition and rehabilitation of plant 
facilities should be awarded without competitive bidding, for the same and 
that a minimum of 3 bids would have to be obtained if at all possible. 

Respondent, Charles F. Rohleder, was fully informed that the work to 
be done by him under his contract was in connection with a contract be- 
tween the Navy Department and the Cramp Shipbuilding Company 
which is further indicated by Exhibit 1, entitled “Specifications —General 
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Conditions,” attached to, and made a part of» the contract of December 
31, 1940, between respondent, Charles F. Rohleder, and Cramp Ship- 
building Company, which contains the following statement: 

‘2. Inspection. The work under this contract is let under a supple- 
mental contract No. NOd-1550 between owner and Navy Department and 
is subject thereto.” 

It was further understood by the respondent, Charles F. Rohleder, that 
he was required to obtain the approval of the Cramp Shipbuilding Com- 
pany of all costs incurred by him in the performance of his contract and 
that he was required to submit a minimum of 3 competitive bids on all 
work let to subcontractors. 

Par. 8. On March 18, 1941, respondent, Walter H. Cave, in his capac- 
ity as a sales engineer, and acting on behalf of the Cyclone Fence Division 
of respondent, American Steel and Wire Company, submitted a bid to 
respondent, Charles F. Rohleder, to furnish, deliver, and erect certain 
wire panels for the front of transformers, as per plans and specifications, 
for the sum of 59 cents per square foot, or a total price of $991.20. On or 
about March 12, 1941, Howard Zehr, as representative of the Chain Link 
Fence Company of Pennsylvania, submitted an oral bid upon the same 
specifications at 60 cents per square foot, or a total of $1,008. Said bid 
was later reduced to writing and submitted to respondent, Charles F. 
Rohleder, under date of March 14, 1941. 

Par. 9. In furtlerance of the combination and conspiracy hereinabove 
described, the respondent, Charles F. Rohleder, during the negotiations 
for the above-mentioned bids informed respondent, Walter H. Cave, or- 
ally that said contract for the installation of said chain-link fencing was 
awarded to respondent, American Steel and Wire Company, but that 
respondent, Charles F. Rohleder, had secured but one other bid and that 
he wanted three bids and asked respondent, Walter H. Cave, if it would 
be possible for him to get respondent, Charles F. Rohleder, another bid on 
said specifications. Thereupon, respondent, Walter H. Cave, in accord- 
ance with the request of respondent, J. R. Baldridge, Jr., requested re- 
spondent, A. F. Crawford, an agent of respondent, Paul W. Crawford, 
trading as Adams-Crawford Company, to submit a complimentary bid on 
said project, which he did. At the time, respondent, A. F. Crawford, un- 
derstood that respondent, J. R. Baldridge, Jr., had already awarded the 
contract orally to the Cyclone Fence Division of respondent, American 
Steel and Wire Company, but that respondent, Rohleder, wanted to secure 
another bid. Both respondents, Walter H. Cave and A. F. Crawford, 
well knew that the bid of the Adams-Crawford Company was a compli- 
mentary and fictitious bid, obtained for the accommodation of respondent, 
Charles F. Rohleder. Respondent, Walter H. Cave, conveyed said bid to 
the office of the respondent, American Steel and Wire Company, at 
247 North Third Street, Philadelphia, Pa., where he typed it. There- 
after, he returned it to the said A. F. Crawford, who signed it and mailed 
it to the respondent, Charles F. Rohleder, dated March 14, 1941. On 
March 14, 1941, respondent, Charles F. Rohleder, submitted the bids of 
the American Steel and Wire Company, the Chain Link Fence Company, 
and the Adams-Crawford Company to the Cramp Shipbuilding Company 
for approval, The bids so submitted were considered and approved by a 
representative of the Supervisor of Subcontracts, United States Navy De- 
t, as evidence of competitive bids, offers, and proposals by the 
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specified, The said respondent, Charles F. Rohleder, then mailed a writ- 
ten contract dated March 14, 1941, to the Cyclone Fence Division of re- ~ 
spondent, American Steel and Wire Company, confirming said award for 
the aforesaid chain-link fencing or wire panels, which written contract was 
accepted by the respondent, American Steel and Wire Company, on 
March 24, 1941. This contract was subsequently reduced by partial can- 
cellation to $554.60. The chain-link fencing for the installation covered 
by said contract was shipped by the Cyclone Fence Division of the re- 
spondent, American Steel and Wire Company, from Waverly, N. J., to 
the Cramp Shipbuilding Company yards at Philadelphia, Pa. Respond- 
ent, American Steel and Wire Company, on or about June 20, 1941, com- 
pleted the installation of said fencing, and final payment was received on 
August 13, 1941. 

Par. 10. At all times from March 1941 through November 1941 T. C. 
Sykes, was branch sales manager, of the Philadelphia branch sales office 
of the Cyclone Fence Division of respondent, American Steel and Wire 
Company, and the immediate superior of respondent, Walter H. Cave, to 
whom said respondent reported. At all times from March 1941 through 
November 1941, 8. W. Burr, was district sales manager, of the Newark, 
N. J. district sales office of the Cyclone Fence Division of respondent, 
American Steel and Wire Company, and the immediate superior of the 
said, T. C. Sykes, to whom said T. C. Sykes reported. It was stipulated 
in this proceeding that if T. C. Sykes and 8. W. Burr were called to testify 
they would state that respondent, Walter H. Cave, did not tell them or, to 
their knowledge, any other official of respondent, American Steel and Wire 
Company, of his action in procuring the complimentary and fictitious bid 
in March 1941; that they had not told him to procure or cause such ficti- 
tious bid to be filed; and had no knowledge of the filing of such compli- 
mentary and fictitious bid until November 1941. 

Par. 11. The Commission further finds that the transactions herein- 
above described came within that class of matters wherein the respondent, 
Walter H. Cave, was authorized by the respondent, American Steel and 
Wire Company, to calculate the cost of labor and materials necessary and 
to submit bids without frst obtaining the approval of any of his superior 
officers and that in accordance with such authority, the respondent, Walter 
H. Cave, did submit said bid, dated March 13, 1941, over his signature as 
representative of respondent, American Steel and Wire Company, and the 
contract arising out of the bid so submitted was subsequently accepted by 
the respondent, American Steel and Wire Company, and performed by it. 
The procuring by the respondent, Walter H. Cave, of a complimentary 
and fictitious bid executed _by the Adams-Crawford Company for sub- 
mission to the respondent, Charles F. Rohleder, was in furtherance of the 
business of respondent, American Steel and Wire Company, in obtaining 
said contract for the sale and installation of chain-link fencing. 

Par. 12. The aforesaid understandings, agreements, combination, and 
conspiracy and the performing of the acts and things and the use of the 
methods hereinabove set forth, tend to have, and have had, the effect of 
depriving buyers and prospective buyers of metal fencing and other metal 
products, including contractors and subcontractors with the United States 
Government and the public in general of the benefit of competition in 
commerce between and among respondents, American Steel and Wire 
Company, its division the Cyclone Fence Company, and Adains-Crawford 
Company and others, with whom they normally would be in competition 
in making bids and price quotations. 
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The acts, practices, methods, understandings, agreements, combination, 
and conspiracy of the respondents as hereinabove set forth are all to the 
prejudice of the public and have a dangerous tendency to, and have actu- 
ally, frustrated, hindered, suppressed, lessened, restrained, and eliminated 
competition in the purchase and sale of metal fencing and other metal 
products in commerce within the intent and meaning of the Federal Trade 
Commission Act; have the capacity and tendency to restrain unreason- 
ably, and have restrained unreasonably, such commerce in said products; 
and constitute unfair methods of competition and unfair and deceptive 
acts and practices in commerce within the intent and meaning of section 5 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, answers of the respondents, Amer- 
ican Steel and Wire Company of New Jersey, a corporation, and Walter H. 
Cave, and substitute answers of the remaining respondents, in which sub- 
stitute answers the several respondents admit all material allegations set 
forth in said complaint and waive all intervening procedure and further 
hearings as to the facts, and also upon testimony and other evidence taken 
in support of the allegations of said complaint and in opposition thereto as 
to the respondents, American Steel and Wire Company of New Jersey, a 
corporation, and Walter H. Cave, before a trial examiner of the Commis- 
sion theretofore duly designated by it, report of the trial examiner upon 
the evidence and exceptions filed thereto, briefs in support of the com- 
plaint and in opposition thereto, and oral argument of counsel; and the 
Commission having made its findings as to the facts and its conclusion that 
said respondents have violated the provisions of the Federal Trade Com- 
mission Act. 

It is ordered, That respondents, American Steel and Wire Company of 
New Jersey, a corporation, and its officers; and Walter H. Cave, individ- 
ually, and as agent of American Steel and Wire Company of New Jersey; 
Paul W. Crawford, an individual, trading as Adams-Crawford Company; 
A. F. Crawford, individually, and as agent of Adams-Crawford Company ; 
Charles F. Rohleder, an individual; Allen McLaine Ward, individually, 
and as agent of Charles F. Rohleder; and J. R. Baldridge, Jr., individu- 
ally, and as agent of Charles F. Rohleder, and their respective represen- 
tatives, agents, and employees in connection with the offering for sale, 
sale, and distribution of steel products, including wire and chain-link 
fencing, in commerce as ‘‘commerce” is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist from entering into, continuing, 
cooperating in, or carrying out any planned common course of action, 
understanding, agreement, combination, or conspiracy between and 
among any two or more of the said respondents or between any one or 
more of said respondents and any other person, partnership, or corporation 
not a party hereto to do or perform any of the following acts, things, or 
practices: Reeds 

1. Conveying or assisting in conveying to buyers or prospective buyers 
or to any official or awarding authority of any federal agency or to anyone 
contracting with such agency or to anyone acting for, or on behalf of, such 
agency or for, or on behalf of, any contractor with such agency, any repre- 
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sentation that any two or more apparent sellers are rival bidders or com- 
petitors when, in reality, they are acting collusively in preparing and sub- 
mitting bids. 

2. Aiding, assisting, or cooperating in any manner in the submission of 
any sham, fictitious, fraudulent, or noncompetitive bids or price quota- 
tions to any buyer or prospective buyer or to any federal agency or anyone 
acting for, or on its behalf, or for, or on behalf of, any party purchasing 
material or equipment in fulfillment of a contract with such agency. 

3. Interfering with, or assisting in interfering with, the procurement or 
consideration of genuinely competitive bids or competitive bids or price 
quotations by any federal agency or any official agent or awarding author- 
ity of such agency or by any buyer or prospective buyer. 

4. Promoting, establishing, carrying out, or continuing any act or prac- 
tice for the purpose, or with the effect, of maintaining or presenting a 
false appearance of competition between or among any of the respondents 
or other sellers in the submission of price quotations or bids to buyers or 
prospective buyers. 

5. Arranging, or attempting to arrange, for the filing of any bid in the 
name of one ostensibly competing bidder when the prices and terms are 
in fact determined by some other bidder or when in fact the bid is not a 
bona fide bid. 

It ts further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which they have com- 
plied with this order. 


} 
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In THE MATTER oF 


KODIZE PROCESS CORPORATION, AND MAX WRIGHT 
TRADING AS KODIZE SALES CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5206. Complaint, Aug. 26, 1944—Decision, Apr. 21, 1945 


Where a corporation and the individual who was its vice president and general manager, 
engaged in the manufacture and interstate sale and distribution of their ‘“‘Kodize” 
product, which was designed for use, when mixed with water as a treatment for 
soft coal, and consisted largely of common salt and a very small amount of coloring 
matter; through statements in circulars, leaflets and other advertising matter— 

(a) Represented and implied falsely that the use of their product ‘‘ Kodize”’ in treating 
or processing soft or bituminous coal resulted in a 25% to 45% saving in coal, labor, 
and electricity, a reduction in soot and smoke, and increased efficiency with im- 
proved combustion; and 

(b) Represented falsely that their product ‘‘Kodize” was a secret formula for treating 
or processing coal, and that said formula had been patented and copyrighted; and, 

Where said individual, engaged in the sale and distribution of the product ‘‘Kodize”’ 
made by aforesaid corporation— 

(c) Represented and implied, through use of word “Corporation” in the trade name 
used by him, that such business was owned and operated by a corporation, when 
in fact it was individually owned by him; 

With result that many members of the public dealt with him as being a legally organ- 
ized and existing corporation, such as a substantial portion of the purchasing pub- 
lic prefers to do business with, as assuring, in its belief, greater stability and finan- 
cial responsibility; by reason, among other things, of the provisions of law and the 
regulations concerning the organization and operation of corporations; 

With tendency and capacity to mislead a substantial portion of the purchasing public 
into the mistaken belief that the aforesaid misleading representations were true, 
and thereby into purchase of substantial quantities of their said product: 

Held, That said acts and practices were all to the prejudice and injury of the public, 
and constituted unfair and deceptive acts and practices in commerce. 


Before Mr. Randolph Preston, trial examiner. 
Mr. B. G. Wilson for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 


‘mission, having reason to believe that Kodize Process Corporation, a 


corporation, and Max Wright, an individual, trading as Kodize Sales 
Corporation, hereinafter referred to as respondents, have violated the pro- 
visions of the said act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: _ 
ParaGrarH 1. Respondent, Kodize Process Corporation, is a corpora- 
tion, organized, existing and doing business under and by virtue of the 
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laws of the State of Georgia with its office and principal place of business at 
1026 Virginia Avenue, N. E., Atlanta, Ga. 

Respondent, Max Wright, is vice president and general manager of 

respondent, Kodize Process Corporation, and as such formulates, controls 

and directs its acts, practices and policies. Respondent, Max Wright, 
trading under the name Kodize Sales Corporation, sells and. distributes 
the product hereinafter described, known as “‘ Kodize,’’ which is manufac- 
tured by respondent, Kodize Process Corporation. Said respondents have 
acted together and in cooperation with each other in doing the acts and 
things herein alleged. 

Par. 2. The respondents are now, and for more than two years last 
past have been, engaged in the sale and distribution of a chemical product 
designated ‘‘ Kodize,” designed to be used when mixed with water as a 
treatment for soft or bituminous coal, at wholesale to dealers and at retail 
to the purchasing public in commerce between and among the various 
States of the United States and in the District of Columbia. 

Respondents cause their said product, when sold, to be transported from 
their place of business in the State of Georgia to purchasers thereof lo- 
cated in various other States of the United States and in the District of 
Columbia. : 

Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in their said product, in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of their aforesaid business, and for 
the purpose of inducing the purchase of their said product “ Kodize,”’ 
respondents have distributed or caused to be distributed, to purchasers 
and prospective purchasers of said product in various States of the United 
States circulars, leaflets and other advertising matter. In said advertising 
circulars and leaflets many false and misleading statements and represen- 
tations are made by respondents in describing their said product and the 
properties thereof. Among and typical of said statements and represen- 
tations so made and circulated are the following: 


KODIZE—A COAL SAVING PROCESS 


KODIZE is a remarkable secret formula for processing coal. After more than two 
years of exhaustive tests and demonstrations, KODIZE has been acclaimed as the mir- 
acle formula and process which is destined to ‘‘revolutionize the burning of coal.” 


SAVES COAL REDUCES SOOT 
KODIZE has actually effected savings “KODIZED COAL” (ordinary coal 
in apartments, homes, industrial plants, to which KODIZE has been applied) 
etc., ranging from 25% to 45%, both positively will burn clean instead of 
in stokers and hand firing. forming the usual thick soot from raw 


coal. KODIZE reduces soot to a neg-, 
ligible minimum. 


ELIMINATES IMPROVES 
BLACK SMOKE COMBUSTION 
KODIZE PROCESSED coal burns KODIZE greatly improves combustion, 
freely and clean without draft, thereby regardless of the method or equipment 
burning up the carbon ordinarily escap- employed, but greatest economy -and 
ing from raw coal as black smoke. best results are obtained when all drafts 


are closed. 
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REDUCES FIRING PERIODS TO A MINIMUM 


APARTMENT HOUSE Janitors report that immediately following the application 
of KODIZE to their coal, they decrease firings of four, five and six times daily to only 
two firings in 24 hours in hot water heaters, using from one-fourth to nearly one-half 
LESS COAL. Fire holds overnight. 


KODIZE SAVES 25% 
AND MORE IN 


Coal . Labor . Electricity 


Equipment 
SAVES 


Grates . Fire Box Linings 
Smoke Pipe . Flue Linings. 


AMERICA’S FOREMOST COAL SAVING PROCESS. 


KODIZE is not mythical or experimental. It is a scientific combination of chemicals 
(a patented and copyrighted formula) and when applied to your coal, aids in more 
complete coal combustion. 


Par. 4. The foregoing statements and representations, together with 
similar statements and representations not specifically set out herein, 
purport to be descriptive of respondents’ said product and of its efficiency 
and of the benefits to be derived from its use. By means thereof, respond- 
ents represent and imply and have represented and implied that the use 
of their product ‘ Kodize”’ in treating or processing soft or bituminous 
coal results in or accomplished a material saving ranging from 25% to 
45% in coal, labor and electricity, a reduction in soot and smoke, and in- 
creased efficiency with improved combustion. Respondents also represent 
that their product ‘‘ Kodize”’ is a secret formula for treating or processing 
coal, and that said formula has been patented and copyrighted. 

Par. 5. The foregoing statements and representations are false, mis- 
leading and deceptive. In truth and in fact, the use of respondents’ said 
product ‘‘ Kodize” in treating or processing soft or bituminous coal does 
not effectuate or result in any appreciable saving in coal, labor and elec- 
tricity. The use of said product, when applied to soft or bituminous coal, 
does not reduce soot or smoke nor improve combustion. Respondents’ 
said product, in fact, is a chemical mixture consisting largely of common 
salt, a very small amount of coloring matter, and has no material or ap- 
preciable beneficial effect when used in treating or processing coal. The 
formula for “‘ Kodize”’ is not secret, nor has said formula been patented or 
copyrighted. 

Par. 6. Through the use by the respondent, Max Wright, of the word 
‘“‘eorporation”’ in the trade name Kodize Sales Corporation, he represents 
and implies that the business conducted under said name is owned and 
operated by a corporation organized, existing and doing business under 
and by virtue of the laws of some State of the United States. Said busi- 
ness is not owned and operated by a corporation, but individually by said 
respondent, Max Wright. A substantial portion of the purchasing public 
prefer to do business with a lawfully organized and existing corporation 
for the reason, among others, that it is believed that the provisions of law 
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and the regulations concerning the organization and operation of corpora- 
tions are such as to assure greater stability and financial responsibility. 

Many members of the public have dealt with respondent, Max Wright, 
under the mistaken belief that ‘‘Kodize Sales Corporation” was a legally 
organized and existing corporation. 

Par. 7. The aforesaid acts and practices and representations of the re- 
spondents have had and now have the tendency and capacity to deceive 
and mislead a substantial portion of the purchasing public into the errone- 
ous and mistaken belief that the aforesaid false, misleading and deceptive 
acts and practices and representations are true, and into the purchase of 
substantial quantities of respondents’ product because of such erroneous 
and mistaken belief so induced. 

Par. 8. The aforesaid acts and practices of the respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on August 26, 1944, issued and subsequently 
served its complaint in this proceeding upon respondents, Kodize Process 
Corporation, a corporation, and Max Wright, an individual, trading as 
Kodize Sales Corporation, charging them with unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. After 
the filing of answer by respondent Max Wright, certain facts were stipu- 
lated into the record in lieu of testimony in support of and in opposition 
to the charges stated in the complaint at a hearing before an examiner of 
the Federal Trade Commission theretofore duly designated by it, and it 
was agreed that the Commission may proceed upon said statement of 
facts to make its findings as to the facts and its conclusion based thereon 
and issue its order disposing of this proceeding without intervening pro- 
cedure. Thereafter, this proceeding came on for final hearing before the 
Commission on the complaint, answer, and stipulation as to the facts, said 
stipulation having been approved by the Commission; and the Commis- 
sion, having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


_Paraarapu 1. Respondent, Kodize Process Corporation, is a corpora- 
tion, organized, existing, and doing business under and by virtue of the 
laws of the State of Georgia, with its office and principal place of business 
at 1026 Virginia Avenue, N. E., Atlanta, Ga. Respondent, Max Wright, 
is vice president and general manager of respondent, Kodize Process Cor- 
poration, and as such helps formulate, control, and direct its acts, prac- 
tices, and policies. Respondent, Max Wright, formerly. trading under the 
name of Kodize Sales Corporation, but now trading under the name of 
Kodize Sales Company, sells and distributes the product ‘“‘ Kodize,” which 
is manufactured by respondent, Kodize Process Corporation. Said re- 
spondents have acted together and in cooperation with each other in doing 
the following acts and things, 
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Par. 2. For more than two years last past the respondents have been 
engaged in the sale and distribution, at wholesale to dealers and at retail 
to the purchasing public, of a chemical product designated ‘‘ Kodize.”’ 
This product is designed to be used when mixed with water as a treatment 
for soft or bituminous coal. Respondents cause their said product, when 
sold, to be transported from their place of business in the State of Georgia 
to purchasers thereof located in various other States of the United States 
and in the District of Columbia, and maintain, and at all times mentioned 
herein have maintained, a course of trade in said product in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business, and for 
the purpose of inducing the purchase of their said product ‘“ Kodize,” re- 
spondents have distributed, or caused to be distributed, to purchasers and 
prospective purchasers of said product in various States of the United 
States circulars, leaflets, and other advertising matter. In said advertising 
circulars and leaflets many false and misleading statements and represen- 
tations are made by respondents in describing their said product and its 
properties. Among and typical of the statements and representations so 
made and circulated are the following: 


KODIZE—A COAL SAVING PROCESS 


KODIZE is a remarkable secret formula for processing coal. After more than two 
years of exhaustive tests and demonstrations, KODIZE has been acclaimed as the 
miracle formula. and process which is destined to ‘‘revolutionize the burning of coal.” 


SAVES COAL 


KODIZE has actually effected savings 
in apartments, homes, industrial plants, 
etc., ranging from 25% to 45%, both 
in stokers and hand firing. 


ELIMINATES 
BLACK SMOKE 


KODIZE PROCESSED coal burns 
freely and clean without draft, thereby 
burning up the carbon ordinarily escap- 
ing from raw coal as black smoke. 


REDUCES SOOT 


“KODIZE COAL” (ordinary coal to 
which KODIZE has been applied) pos- 
itively will burn clean instead of forming 
the usual thick soot from raw coal. 
KODIZE reduces soot to a negligible 
minimum. 


IMPROVES 
COMBUSTION 


KODIZE greatly improves combustion, 
regardless of the method or equipment 
employed, but greatest economy and 
best results are obtained when all drafts 
are closed. ; 


REDUCES FIRING PERIODS TO A MINIMUM 


APARTMENT HOUSE Janitors report that immediately following the application 
of KODIZE to their coal, they decrease firings of four, five and six times daily to only 
two firings in 24 hours in hot water heaters, using from one-fourth to nearly one-half 


LESS COAL. Fire holds overnight. 


* * * *£ 


KODIZE SAVES 25% 
AND MORE IN 


Coal . Labor . 
Equipment 


Electricity 
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SAVES 


Grates . Fire Box Linings 
Smoke Pipe . Flue Linings 


® Seat Re Ee 


AMERICA’S FOREMOST COAL SAVING PROCESS 
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KODIZE is not mythical or experimental. It is a scientific combination of chemicals 
(a patented and copyrighted formula) and when applied to your coal, aids in more 
complete coal combustion. 


Par. 4. By means of the foregoing statements and representations, and 
similar statements and representations not specifically set out herein, 
respondents represent and imply, and have represented and implied, that 
the use of their product ‘‘ Kodize”’ in treating or processing soft or bitumi- 
nous coal results in or accomplishes a material saving ranging from 25% 
to 45% in coal, labor, and electricity, a reduction in soot and smoke, and 
increased efficiency with improved combustion. Respondents also repre- 
sent that their product ‘‘Kodize” is a secret formula for treating or 
processing coal and that said formula has been patented and copyrighted. 

Par. 5. The foregoing statements and representations are false, mis- 
leading, and deceptive. In truth and in fact, the use of respondents’ said 
product ‘‘Kodize” in treating and processing soft or bituminous coal does 
not effectuate or result in any appreciable saving in coal, labor, or elec- 
tricity. The use of said product, when applied to soft or bituminous coal, 
does not reduce soot or smoke or improve combustion to the extent 
claimed. In fact, said product is a chemical mixture consisting largely of 
common salt and a very small amount of coloring matter. It has no ma-- 
terial or appreciable beneficial effect when used in treating or processing 
coal. The formula for “Kodize” is not secret, nor has said formula 
been patented or copyrighted. 

Par. 6. Through the use by the respondent, Max Wright, of the word 
“‘Corporation”’ in the trade name ‘‘Kodize Sales Corporation,’ he has 
represented and implied that the business conducted under said name is 
owned and operated by a corporation organized, existing, and doing busi- 
ness under and by virtue of the laws of some State of the United States. 
Said business is not owned and operated by a corporation, but is individ- 
ually owned by respondent, Max Wright. A substantial portion of the 
purchasing public prefers to do business with a lawfully organized and 
existing corporation for the reason, among others, that it is believed that 
the provisions of law and the regulations concerning the organization and 
operation of corporations are such as to assure greater stability and finan- 
cial responsibility. Many members of the public have dealt with respond- 
ent, Max Wright, under the mistaken belief that Kodize Sales Corporation 
was a legally organized and existing corporation. 

Par. 7. The aforesaid acts and practices of respondents have had. and 
now have, the tendency and capacity to mislead and deceive a substan- 
tial portion of the purchasing public into the erroneous and mistaken be- 
lief that the aforesaid misleading and deceptive representations are true 
and into the purchase of substantial quantities of respondents’ product 
because of the erroneous and mistaken belief so induced. 
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CONCLUSION 


The aforesaid acts and practices of the respondents are all to the preju- 
dice and injury of the public and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


‘This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer filed by respondent 
Max Wright, and a stipulation as to the facts entered into upon the record 
by and between counsel for the Commission and counsel for the respond- 
ents, which stipulation provides, among other things, that without further 
evidence or other intervening procedure, the Commission may issue and 
serve upon respondents herein findings as to the facts and an order dis- 
posing of the proceeding, and the Commission having made its findings 
as to the facts and its conclusion that said respondents have violated the 
provisions of the Federal Trade Commission Act. 

It ts ordered, That respondent, Kodize Process Corporation, a corpora- 
tion, its officers, agents, representatives, and employees, and respondent, 
Max Wright, an individual, trading as Kodize Sales Company, or trading 
under any other name, his agents, representatives, and employees, di- 
rectly or through any corporate or other device, in connection with the 
offering for sale, sale, and distribution in commerce, as ‘‘commerce”’ is 
defined in the Federal Trade Commission Act, of a chemical product for 
the treatment of coal designated “‘ Kodize,” or any other preparation of 
substantially similar composition, whether sold under the same name or 
under any other name, do forthwith cease and desist from representing, 
directly or by implication: 

1. That the use of respondents’ product ‘Kodize” in treating or pro- _ 
cessing coal results in a saving of from 25% to 45%, or any appreciable. 
saving, in coal, labor, and electricity; or results in any appreciable reduc- 
tion in soot and smoke; or results in increased efficiency or improved com- 
bustion. i 

2. That said product “Kodize” is a secret formula for treating or 
processing coal, or that said formula has been patented or copyrighted. 

It is further ordered, That respondent, Max Wright, do forthwith cease 
and desist using the word ‘Corporation ‘ in the trade name used to desig- 
nate the business operated by him individually, or otherwise representing 
in any manner that said business is incorporated or operated by a cor- 

n. 
eae further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they have 


complied with this order. 
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In THE MATTER OF 


E. GRIFFITHS HUGHES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4711. Complaint, Feb. 19, 1942—Decision, Apr. 25, 1945 


Where a corporation engaged in the interstate sale and distribution of its “‘Kruschen 
Salts’; in advertisements in newspapers and otherwise— 

(a) Represented falsely, directly and by implication, that its said preparation “ Krus- 
chen Salts,” taken repetitiously, constituted a cure or remedy for sick headache, 
biliousness, poor digestion, unnatural fatigue, and constipation, when such symp- 
toms or conditions were caused by deficiency in liver bile secretion; that it would 
significantly increase the discharge of bile from the liver; was safe and harmless; 
and was an effective obesity remedy or treatment which would reduce fat promptly 
and safely, or was an effective part of, or adjunct to, a weight-, fat-, or flesh- 
reducing regime; and, 

(b) Failed to reveal facts material in the light of such representations, with respect to 
consequences which might result from the use of said preparation under usual or 
prescribed conditions, in that it was an irritant laxative and was potentially dan- 
gerous when taken by one suffering from abdominal pains, stomach-ache, cramps, 
nausea, vomiting, or other symptoms of appendicitis; 

. With the capacity and tendency to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were true, 
and that said preparation might be taken under all conditions without ill effects, 
and thereby to induce the purchase of substantial quantities thereof: 

Held, That said acts and practices were all to the prejudice and injury of the public, 
and constituted unfair and deceptive acts and practices in commerce. 


Mr. William M. King for the Commission. 
Strange, Myers, Hinds & Wight, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that H. Griffiths Hughes, Inc., a corpo- 
ration, hereinafter referred to as respondent, has violated the provisions of 
said act, and it appearing to the Commission that a proceeding by. it in re- 
spect thereof would be in the public interest hereby issues its complaint ~ 
stating its charges in that respect as follows: 

ParaGraPH 1. Respondent, E. Griffiths Hughes, Inc., is a corporation 
organized, existing and doing business under and by virtue of the laws of 
the State of New York, with its principal office and place of business lo- 
cated at 26 Forbes Street, Rochester, N. Y. 

Par. 2. Respondent is now, and for more than one year last past has 
been, engaged in the sale and distribution of a drug known and designated 
as Kruschen Salts. Respondent causes its said product when sold to be 
transported from its place of business in the State of New York to pur- 
chasers thereof located in various other States of the United States and 
in the District of Columbia. Respondent maintains and at all times men- 
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tioned herein has maintained a course of trade in its said product in com- 
merce between and among the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, respondent 
has disseminated and is now disseminating and has caused and is now 
causing the dissemination of false advertisements concerning its said 
product, Kruschen Salts, by United States mails and by various other 
means 1n commerce, as commerce is defined in the Federal Trade Com- 
merce Act, for the purpose of inducing and which are likely to induce; 
directly or indirectly, the purchase of its said product; and respondent has 
also disseminated and is now disseminating and has caused and is now 
causing the dissemination of false advertisements concerning its said 
product by various means for the purpose of inducing and which are likely 
to induce, directly or indirectly, the purchase of its said product in com- 
merce, aS commerce is defined in the Federal Trade Commission Act. 
Among and typical of the false, misleading and deceptive statements and 
representations contained in said false advertisements disseminated and 
caused to be disseminated, as hereinabove set forth, by United States 
mails, by printed advertisements in newspapers and other advertising 
literature and by various other means in commerce, are the following: 


DON’T STAY FAT AND UNATTRACTIVE 


Read How Many Women Lose Fat Promptly—Safely! No Harmful Drugs. 

If you are overweight, try this easy, sensible way to take off fat. 

Get on the scales today and see how much you weigh, then get a bottle of Kruschen 
Salts (a famous English formula), which will last 4 weeks and is inexpensive. Take 
one-half teaspoonful in a glass of water every morning before breakfast. Cut out pastry 
and fatty meats—go light on white bread, potatoes, butter and cream, and when you 
have finished the first bottle weigh yourself again. : 

Now you’ll know the safe, sensible way to lose ugly fat. 

To Help Correct that ‘‘Half-Sick,” “‘Tired,”’ ‘‘All-Gone”’ Feeling 


GIVE LIVER BILE FLOW A’ BOOST— 


Do this Every Morning for 30 Days 

Normally the liver should discharge about a quart of digestion-aiding bile juices a 
day. If it doesn’t—a scanty flow—a slowing up may mean Sick Headaches, so-called 
Biliousness, poor Digestion, with that half-sick, tired, all-gone feeling and most 
probably Constipation. 

There’s no need to take Calomel or other risky drugs, just take a little daily dose of 
that world-famous Kruschen Salts—half a level teaspoonful in a glass of hot or cold 
water about half an hour before breakfast. This rouses the flow of bile with its gentle 
bowel action. Try it for 30 days and you, too, may shake off that “run-down” feeling 
and get a real “lift.” But don’t start unless you are willing to keep it up for 30 days. 
If then you do not feel 100% better get your money back. 


Par. 4. Through the use of the aforesaid statements and representa- 
tions and others similar thereto not specifically set out herein, respondent 
has represented, directly and by implication, that headaches, biliousness, 
poor digestion, unnatural fatigue, and constipation are symptoms of a 
liver disorder or are symptoms of a deficiency in bile secretion which can 
be cured or corrected by the repetitious taking of Kruschen Salts; that in 
order to secure such relief from the aforesaid ailments or conditions, said 
preparation should be taken as directed for at least 30 days; that said 
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preparation, in contrast to calomel or other risky drugs, is safe and harm- 
less; and that said preparation is an effective obesity remedy or treatment 
which, when taken as directed, will reduce fat promptly and safely, or 
that said preparation is an effective part of, or an effective adjunct to, a 
weight, fat or flesh reducing regime. 2 

Par. 5. The aforesaid statements and representations used and dis- 
seminated by the respondent as hereinabove alleged are grossly exagger- 
ated, false and misleading. eres 

In truth and in fact, headaches, biliousness, poor digestion, unnatural 
fatigue, and constipation are not symptoms of a liver disorder or of a 
deficiency in bile secretion which can be cured or corrected by the repeti- 
tious taking of Kruschen Salts in any dosage or dose schedule. In fact, the 
taking of the-said preparation in the manner directed will interfere with 
the normal digestive process, thereby tending to produce indigestion 
rather than to correct such condition. In addition, said preparation is an 
irritant laxative or cathartic, depending upon the size of the dose, and is 
potentially dangerous when taken by one suffering from abdominal pains, 
stomach ache, cramp, nausea, vomiting, or other symptoms of appendi- 
citis. Its daily or repetitious use as recommended, or its continued use for 
a period of thirty days, may result in dependency upon a laxative. The 
aforesaid dangers involved in the use of said preparation are concealed in 
the respondent’s advertisement by the statement that the preparation, in 
contrast to calomel or other risky drugs, is safe. 

Said preparation is not an effective obesity remedy or treatment and is 
not effective as part of a fat reducing program and will not serve as an 
effective adjunct to a fat reducing regime. Furthermore, said preparation 
is of no substantial therapeutic value in excess of its laxative or cathartic 
properties. 

Par. 6. The aforesaid representations and advertisements of respond- 
ent’s said preparation constitute false advertisements for the further rea- 
son that they fail to reveal facts material in the light of such representa- 
tions, or material with respect to consequences which may result from the 
use of the preparation to which the advertisement relates under the condi- 
tions prescribed in said advertisements, or under such conditions as are 
customary or usual. 

In truth and in fact, said preparation is an irritant laxative or cathartic, 
depending upon the size of the dose, and is potentially dangerous when 
taken by one suffering from abdominal pains, stomach ache, cramp, nau- 
sea, vomiting or other symptoms of appendicitis. Its daily or repetitious 
use as recommended, or its continuous use for a period of thirty days, may 
result in dependency upon a laxative. 

Par. 7. The use by the respondent of the aforesaid false, misleading 
and deceptive statements and representations with respect to said prod- 
uct, Kruschen Salts, disseminated as aforesaid, and its failure to reveal 
the dangers inherent in the use of such preparation, have had and now 
have the capacity and tendency to mislead and deceive a substantial por- 
tion of the purchasing public into the erroneous and mistaken belief that 
such statements, representations and advertisements are true and into 
i aa by the public of substantial quantities of respondent’s said 
product. 

Par. 8. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. : 
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Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on February 19, 1942, issued and subsequently 
served its complaint in this proceeding upon respondent, E. Griffiths 
Hughes, Inc., a corporation, charging it with the use of unfair and decep- 
tive acts and practices in commerce in violation of the provisions of said 
act. After respondent filed its answer, a stipulation was entered into 
whereby it was stipulated and agreed that a statement of facts signed and 
executed by counsel for respondent, and Richard P. Whiteley, Assistant 
Chief Counsel for the Federal Trade Commission, subject to the approval 
of the Commission, may be taken as the facts in this proceeding in lieu of 
testimony in support of the charges stated in the complaint or in opposi- 
tion thereto, and that the said Commission may proceed upon said state- 
ment of facts to make its report, stating its findings as to the facts and its 
conclusion based thereon, and enter its order disposing of the proceeding 
without the presentation of argument or the filing of briefs. Thereafter, 
this proceeding regularly came on for final hearing before the Commission 
on said complaint, answer, and stipulation, said stipulation having been 
approved, accepted, and filed; and the Commission, having duly consid- 
ered the same and now being fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


PARAGRAPH 1. Respondent, E. Griffiths Hughes, Inc., is a corporation , 
organized, existing, and doing business under and by virtue of the laws of 
the State of New York, with its principal office and place of business lo- 
cated at 26 Forbes Street, Rochester, N. Y. 

Par. 2. Respondent is now, and for more than one year last past has 
been, engaged in the sale and distribution of a medicinal preparation 
known and designated as ‘‘Kruschen Salts.”” Respondent causes its said 
preparation, when sold, to be transported from its place of business in the 
State of New York to purchasers thereof located in various other States 
of the United States and in the District of Columbia. Respondent main- 
tains, and at all times mentioned herein has maintained, a course of trade 
in its said preparation in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, respondent 
has disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, false advertisements concerning its said 
preparation by means of the United States mails and by various other 
means in commerce, as “‘commerce”’ is defined in the Federal Trade Com- 
mission Act; and respondent has also disseminated and is now disseminat- 
ing, and has caused and is now causing the dissemination of, false adver- 
tisements concerning its said preparation by various means for the purpose 
of inducing, and which are likely to induce, directly or indirectly, the pur- 
chase of its said product in commerce, as ‘‘commerce”’ is defined in the 
Federal Trade Commission Act. Among and typical of the false, mislead- 
ing, and deceptive statements and representations contained in said false 
advertisements disseminated and caused to be disseminated, as herein- 
above set forth, by the United States mails, by printed advertisements in 
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newspapers and other advertising literature, and by various other means 
in commerce, are the following: 


To Help Correct that “‘Half-Sick,” 
“Tired,” ‘All-Gone,”’ Feeling 


GIVE LIVER BILE 
FLOW A BOOST— 


Do this Every Morning for 30 days 


Normally the liver should discharge about a quart of digestion-aiding bile juices 
a day. If it doesn’t—a scanty flow,—a slowing up may mean Sick Headaches, so- 
called Biliousness, poor Digestion, with that half-sick, tired, all-gone feeling and most 
probably Constipation. 

There’s no need to take Calomel or other risky drugs, just take a little daily dose of 
that world-famous Kruschen Salts—half a level teaspoonful in a glass of hot or cold 
water about half an hour before breakfast. This rouses the flow of bile with its gentle 
bowel action. Try it for 30 days and you, too may shake off that “‘run-down”’ feeling 
and get a real ‘‘lift.””. But don’t start unless you are willing to keep it up for 30 days. 
If then you do not feel 100% better get your money back. 


* * * # * * 
DON’T STAY FAT AND UNATTRACTIVE 


Read How Many Women Lose Fat 
Promptly—Safely! 
No Harmful Drugs. 


If you are overweight, try this easy, sensible way to take off fat. 

Get on the scales today and see how much you weigh, then get a bottle of Kruschen 
Salts (a famous English formula), which will last 4 weeks and is inexpensive. Take 
one-half teaspoonful in a glass of water every morning before breakfast. Cut out 
pastry and fatty meats—go light on white bread, potatoes, butter and cream, and when 
you have finished the first bottle weigh yourself again. 

Now you'll know the safe, sensible way to lose ugly fat. 


Par. 4. Through the use of the aforesaid statements and representa- 
tions, and others similar thereto not specifically set out herein, respondent 
has represented, directly and by implication, that its preparation “ Kru- 
schen Salts,” taken repetitiously, constitutes a cure or remedy for sick 
headache, biliousness, poor digestion, unnatural fatigue, and constipation, 
when such symptoms or conditions are caused by deficiency in liver bile 

secretion; that said preparation will significantly increase the discharge 
of bile from the liver; that said preparation is safe and harmless; and that 
said preparation is an effective obesity remedy or treatment which, when 
taken as directed, will reduce fat promptly and safely, or is an effective 
part of, or an effective adjunct to, a weight-, fat-, or flesh-reducing regime. 

Par. 5. The aforesaid statements and representations used and dis- 
seminated by the respondent are grossly exaggerated, false, and mislead- 
ing. In truth and in fact, the taking of Kruschen Salts in any dosage or 
on any dose schedule does not constitute a cure or remedy for sick head- 
ache, biliousness, poor digestion, unnatural fatigue, or constipation caused 
by deficiency in liver bile secretion. Said preparation will not cause any 
increase in the discharge of bile from the liver. Said preparation is not 
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an effective obesity remedy or treatment, is not effective as part of a fat- 
reducing program, will not serve as an effective adjunct to a fat-reducing 
regime, and is not safe and harmless under all conditions of use. 

Par. 6. The aforesaid representations and advertisements of respond- 
ent’s said preparation fail to reveal facts material in the light of such 
representations, or material with respect to consequences which may 
result from the use of the preparation to which the advertisement relates 
under the conditions prescribed in said advertisements, or under such con- 
ditions as are customary or usual. Said preparation is an irritant laxative 
and is potentially dangerous when taken by one suffering from abdominal 
pains, stomach-ache, cramps, nausea, vomiting, or other symptoms of 
appendicitis. 

Par. 7. The use by the respondent of the aforesaid false, misleading, 
and deceptive statements and representations, disseminated as aforesaid, 
and its failure to reveal the dangers inherent in the use of its said prepara- 
tion, have had, and now have, the capacity and tendency to mislead and 
deceive a substantial portion of the purchasing public into the erroneous 
belief that such statements and representations are true and that said 
preparation may be taken under all conditions without ill effects to the 
user, and to induce the purchase by the public of substantial quantities of 
respondent’s preparation. 

CONCLUSION 


The foregoing acts and practices of the respondent, as herein found, are 
all to the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of the respondent, and 
a stipulation as to the facts entered into between the respondent herein 
and Richard P. Whiteley, Assistant Chief Counsel for the Commission, 
which provides, among other things, that without further evidence or 
other intervening procedure, the Commission may issue and serve upon 
the respondent herein findings as to the facts and conclusion based thereon 
and an order disposing of the proceeding; and the Commission having 
made its findings as to the facts and conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. ; 

It is ordered, That respondent, E. Griffiths Hughes, Inc., a corporation, 
its officers, directors, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering for 
sale, sale, or distribution of its preparation “ Kruschen Salts,” or any other 
preparation of substantially similar composition or possessing substan- 
tially similar properties, whether sold under the same name or under any 
other name, do forthwith cease and desist from, directly or indirectly : 

1. Disseminating, or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as ‘‘commerce”’ is de- 
fined in the Federal Trade Commission Act, any advertisement which 
represents, directly or through inference: 

ta That said e anthabion will increase the discharge of bile from the 
liver, or is a cure or remedy for any condition caused by deficiency in bile 


secretion by the liver. 
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newspapers and other advertising literature, and by various other means 
in commerce, are the following: 


To Help Correct that ‘‘Half-Sick,” 
“Tired,” ‘‘All-Gone,”’ Feeling 


GIVE LIVER BILE 
FLOW A BOOST— 


Do this Every Morning for 30 days 


Normally the liver should discharge about a quart of digestion-aiding bile juices 
a day. If it doesn’t—a scanty flow,—a slowing up may mean Sick Headaches, so- 
called Biliousness, poor Digestion, with that half-sick, tired, all-gone feeling and most 
probably Constipation. 

There’s no need to take Calomel or other risky drugs, just take a little daily dose of 
that world-famous Kruschen Salts—half a level teaspoonful in a glass of hot or cold 
water about half an hour before breakfast. This rouses the flow of bile with its gentle 
bowel action. Try it for 30 days and you, too may shake off that ‘‘run-down’”’ feeling 
and get a real “‘lift.”” But don’t start unless you are willing to keep it up for 30 days. 
If then you do not feel 100% better get your money back. 


* * * * * * 
DON’T STAY FAT AND UNATTRACTIVE 


Read How Many Women Lose Fat 
Promptly—Safely! 
No Harmful Drugs. 


If you are overweight, try this easy, sensible way to take off fat. 

Get on the scales today and see how much you weigh, then get a bottle of Kruschen 
Salts (a famous English formula), which will last 4 weeks and is inexpensive. Take 
one-half teaspoonful in a glass of water every morning before breakfast. Cut out 
pastry and fatty meats—go light on white bread, potatoes, butter and cream, and when 
you have finished the first bottle weigh yourself again. 

Now you'll know the safe, sensible way to lose ugly fat. 


Par. 4. Through the use of the aforesaid statements and representa- 
tions, and others similar thereto not specifically set out herein, respondent 
has represented, directly and by implication, that its preparation ‘“ Kru- 
schen Salts,” taken repetitiously, constitutes a cure or remedy for sick 
headache, biliousness, poor digestion, unnatural fatigue, and constipation, 
when such symptoms or conditions are caused by deficiency in liver bile 


secretion; that said preparation will significantly increase the discharge 


of bile from the liver; that said preparation is safe and harmless; and that 
said preparation is an effective obesity remedy or treatment which, when 
taken as directed, will reduce fat promptly and safely, or is an effective 
part of, or an effective adjunct to, a weight-, fat-, or flesh-reducing regime. 

Par. 5. The aforesaid statements and representations used and dis- 
seminated by the respondent are grossly exaggerated, false, and mislead- 
ing. In truth and in fact, the taking of Kruschen Salts in any dosage or 
on any dose schedule does not constitute a cure or remedy for sick head- 
ache, biliousness, poor digestion, unnatural fatigue, or constipation caused 
by deficiency in liver bile secretion. Said preparation will not cause any- 
increase in the discharge of bile from the liver. Said preparation is not 
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an effective obesity remedy or treatment, is not effective as part of a fat- 
reducing program, will not serve as an effective adjunct to a fat-reducing 
regime, and is not safe and harmless under all conditions of use. 

Par. 6. The aforesaid representations and advertisements of respond- 
ent’s said preparation fail to reveal facts material in the light of such 
representations, or material with respect to consequences which may 
result from the use of the preparation to which the advertisement relates 
under the conditions prescribed in said advertisements, or under such con- 
ditions as are customary or usual. Said preparation is an irritant laxative 
and is potentially dangerous when taken by one suffering from abdominal 
pains, stomach-ache, cramps, nausea, vomiting, or other symptoms of 
appendicitis. 

Par. 7. The use by the respondent of the aforesaid false, misleading, 
and deceptive statements and representations, disseminated as aforesaid, 
and its failure to reveal the dangers inherent in the use of its said prepara- 
tion, have had, and now have, the capacity and tendency to mislead and 
deceive a substantial portion of the purchasing public into the erroneous 
belief that such statements and representations are true and that said 
preparation may be taken under all conditions without ill effects to the 
user, and to induce the purchase by the public of substantial quantities of 
respondent’s preparation. 

CONCLUSION 


The foregoing acts and practices of the respondent, as herein found, are 
all to the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of the respondent, and 
a stipulation as to the facts entered into between the respondent herein 
and Richard P. Whiteley, Assistant Chief Counsel for the Commission, 
which provides, among other things, that without further evidence or 
other intervening procedure, the Commission may issue and serve upon 
the respondent herein findings as to the facts and conclusion based thereon 
and an order disposing of the proceeding; and the Commission having 
made its findings as to the facts and conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That respondent, E. Griffiths Hughes, Inc., a corporation, 
its officers, directors, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering for 
sale, sale, or distribution of its preparation “ Kruschen Salts,” or any other 
preparation of substantially similar composition or possessing substan- 
tially similar properties, whether sold under the same name or under any 
other name, do forthwith cease and desist from, directly or indirectly: 

1. Disseminating, or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act, any advertisement which 
represents, directly or through inference: 

a) That said Eo aieaGs will increase the discharge of bile from the 
liver, or is a cure or remedy for any condition caused by deficiency in bile 
secretion by the liver. 
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sion that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrapn 1. Respondent, Al Rosenfeld, Inc., is a corporation, organ- 
ized, existing and doing business under and by virtue of the laws of the 
State of Illinois. Respondents, Al Rosenfeld and S. Theodore Lande, are 
individuals, and are president and treasurer, and vice president and secre- 
tary, respectively, of the corporate respondent. These individuals formu- 
late, direct and control the policies, acts and practices of corporate re- 
spondents. The office and principal place of business of both corporate 
and individual respondents is 9 East 38th Street in the city of New York, 
in said State. 

Par. 2. Respondents are now, and for several years last past have 
been, engaged in the packaging, sale and distribution of perfumes and 
toilet preparations. Respondents cause said products, when sold by them, 
to be transported from their aforesaid place of business in the State of 
New York to purchasers thereof at their points of location in various other 
States of the United States and in the District of Columbia. Respondents 
maintain, and at all times mentioned herein have maintained, a course 
of trade in said products.among and between the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of their said business, respondents 
are now, and have been, in substantial competition with other corpora- 
tions, and with individuals and firms likewise engaged in the business of 
selling and distributing perfumes and toilet preparations in commerce 
among and between the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 4. In the course and conduct of their aforesaid business, respond- 
ents cause certain markings, names and designations to be printed on 
labels and tags attached to the products sold and distributed by them and 
imprinted on the cartons in which said products are packaged as follows: 


WORTH, New York, N. Y. Distributors, 
VIGNY, New York, N. Y. Distributors, 
SUZANNH, New York, N. Y. Distributors, 
BEAU CATCHER Eau de Cologne VIGNY, 
Hau de Cologne Secret de Suzanne, SUZANNE, 
Eau de Cologne Je Reviens WORTH, 
SUZANNE’S tout de suite, 

Vigny Parfums de luxe Heure intime. 


Par. 5. Respondents also furnish advertising mats to dealers which 
are used by said dealers in advertising matter disseminated by means of 
the United States mails or by other means in commerce for the purpose of 
inducing the purchase of respondents’ products which contain and make 
use of the various names and phrases quoted in paragraph 4 herein. Re- 
spondents pay for, or participate in the payment of, the advertising mat- 
ter of such dealers. Respondents also publish and distribute price lists in 
which the aforesaid names, designations and descriptions are employed. 

Par. 6. Perfumes and toilet preparations of high quality and enjoying 
general acceptance throughout the world have been sold and distributed 
for many years under the names “Worth,” “Vigny” and “Suzanne,” 
which were manufactured by concerns, of ingredients of French and other 
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foreign origin, in Paris, France. A substantial portion of the purchasing 
public in the United States associates the words Worth, Vigny and Su- 
zanne with perfumes and toilet preparations manufactured or compounded 
in France, and when buying products designated by said names believe 
that they are the products manufactured or compounded in France and 
known as Worth, Vigny and Suzanne. There is a preference on the part. 
of the purchasing public for certain goods, wares and merchandise which 
are manufactured in foreign countries and imported into the United 
States, and this is particularly true regarding perfumes, colognes and 
toilet preparations manufactured or compounded in France, and such 
goods so manufactured or compounded and imported command and bring 
from the purchasing public a higher price in the markets of the United 
States than perfumes, colognes and toilet preparations manufactured or 
compounded in the United States. 

Par. 7. Through the use of the aforesaid statements and descriptions 
in French and the names Worth, Vigny and Suzanne, respondents repre- 
sent that their said products are compounded or manufactured into the 
finished product in France; that they are the well-known and preferred 
French perfumes and toilet preparations known as Worth, Vigny and 
Suzanne. i walk 

Par. 8. Said statements, representations, descriptions and designa- 
tions, in French and otherwise, are false, deceptive and misleading. In 
truth and in fact, respondents’ products designated and described by them 
as aforesaid, and sold since early in 1941, are not compounded or manu- 
factured into the finished product in France and are not the well-known 
French perfumes and toilet preparations known in the United States as 
Worth, Vigny and Suzanne, but on the contrary, are manufactured and 
compounded in the United States entirely or largely of domestic ingredi- 
ents. 2 Pian E : 

Par. 9. The statements, representations, descriptions and designations 
used by respondents in connection with their said products are calculated 
to, and have a tendency and capacity to, and do, mislead a substantial 


‘portion of the purchasing public into the erroneous and mistaken belief 


that said products are manufactured or compounded in France and are 
the highly regarded products known as Worth, Vigny and Suzanne; 
further, as a direct consequence of the mistaken and erroneous beliefs 
induced by the misrepresentations of respondents, Substantial numbers 
of the purchasing public have purchased respondents’ said products. Asa 
result, trade has been unfairly diverted to respondents from their com- 
petitors who actually import into the United States from foreign countries 
perfumes and similar products compounded in foreign countries, or who 
compound perfumes and similar products in this country and who truth- 
fully represent and advertise the place of origin and quality of their 
products. As a result thereof, substantial injury has been done, and is 
now being done, by respondents to competition in commerce between and 
among the various States of the United States and in the District of Co- 
lumbia. Further, the respondents have placed in the hands of dealers and 
others a means and instrumentality whereby purchasers of said products 
may be misled into the aforementioned mistaken and erroneous beliefs. 
Par. 10. The acts and practices of respondents are all to the prejudice 
and injury of the public and of respondent’s competitors and constitute 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices in commerce within the meaning of the Federal Trade Com- 


mission Act. 
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Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on September 20, 1943, issued and subse- 
quently served its complaint in this proceeding upon the respondents, Al _ 
Rosenfeld, Inc., a corporation, and Al Rosenfeld and 8. Theodore Lande, 
individually, and as officers of Al Rosenfeld, Inc., charging them with the 
use of unfair methods of competition in commerce and unfair and decep- 
tive acts and practices in commerce in violation of the provisions of said 
act. After the issuance of said complaint and the filing of respondents’ 
answer thereto, testimony and other evidence in support of, and in oppo- 
sition to, the allegations of said complaint were taken before a trial exam- 
iner of the Commission theretofore duly designated by it, and said testi- 
mony and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter, this proceeding regularly came on for final 
hearing before the Commission upon said complaint, answer of the re- 
spondents, testimony and other evidence, report of the trial examiner upon 
the evidence and exceptions filed thereto, briefs in support of the com- 
plaint and in opposition thereto, and oral argument of counsel; and the 
Commission, having duly considered the matter and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


ParaGRAPH 1. Respondent, Al Rosenfeld, Inc., is a corporation, organ-- 
ized, existing, and doing business under and by virtue of the laws of the 
State of New York. Respondents, Al Rosenfeld and 8. Theodore Lande, 
are individuals, and are president and treasurer, and vice president and 
secretary, respectively, of the corporate respondent. These individual 
respondents formulate, direct, and control the policies, acts, and practices 
of the corporate respondent. The office and principal place of business. 
of both the corporate respondent and the individual respondents is 9 
East 38th Street in the city of New York, State of New York. 

Par. 2. Respondents are now, and for several years last past have 
been, engaged in the packaging, sale, and distribution of perfumes and 
toilet preparations. Respondents cause said products, when sold by them 
to be transported from their place of business in the State of New York to 
purchasers thereof located in various other States of the United States. 
The respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said products among and between the various 
States of the United States. 

Par. 3. In the course and conduct of their said business, respondents 
are now, and have been, in substantial competition with other corpora- 
tions and with individuals and firms likewise engaged in the business of 
selling and distributing perfumes and toilet preparations in commerce 
among and between the various States of the United States. 

Par. 4. Since 1941 and for a number of years prior thereto the corpo- 
rate respondent has been the sole distributor in the United States of per- 
fumes and toilet preparations manufactured and sold by the firms of 
Worth, Vigny, and Suzanne, of Paris, France. Prior to 1941 the corporate 
respondent imported the finished perfumes and toilet preparations manu- 
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factured and blended by said firms of Worth, Vigny, and Suzanne, of 
Paris, France, with tbe exception of two preparations sold under the trade 
names “Vigny Beau Catcher” and ‘“Vigny Golliwogg,”’ which latter 
preparations were compounded in the United States. Subsequent to 1941 
all of the perfumes and other toilet preparations sold by the respondents 
under the trade names ‘“Vigny,” ‘‘Worth,” and ‘‘Suzanne” have been 
manufactured and compounded in the United States from formulas sup- 
plied by said French concerns. The compounding and blending of said 
perfumes and other toilet preparations since 1941 have been performed by 
domestic firms engaged in the business of blending and compounding per- 
fumes and toilet preparations, and there have been used in the course of 
such manufacture and compounding, certain synthetic materials and 
domestic alcohol. In packaging said perfumes and toilet preparations 
which have been compounded in the United States since 1941 the respond- 
ents have placed on said packages the statement ‘Made in U.S.A.” 
Par. 5. For the purpose of inducing the purchase of the perfumes and 
toilet preparations sold and distributed by them, the respondents have 
since 1941, published and caused to be published advertisements in various 
newspapers and periodicals having a general circulation throughout the 
United States and, in addition, have furnished advertising mats to dealers 
which are used by said dealers in advertising the products distributed by 
the respondents. In most cases where said advertising mats are used by 
dealers, the respondents pay a portion of the cost of said advertisement. 
In advertising the perfumes and toilet preparations sold and distributed 
by the respondents in the manner hereinabove described and by circulars 
and other printed matter, the respondents have used trade and brand 
names of French origin to designate, describe, or refer to such perfumes 
and toilet preparations. Typical of suck trade and brand names are the 
following: 


je reviens, WORTH 
Secret de Suzanne 

Heure intime VIGNY 
SUZANNE’S tout de suite 
WORTH Dans la Nuit 
Les Parfums WORTH 

Les Parfums SUZANNE 
Les Parfums VIGNY 


Par. 6. Since 1941 through the use of the trade names ‘ Worth,” 
“Viony,” and “Suzanne” and through the use of the various brand names 
of French origin hereinabove described, respondents represent that the 
perfumes and toilet preparations sold and distributed by them are com- 
pounded or manufactured in France by the firms of Worth,. Vigny, or 
Suzanne, when in fact such products are manufactured and compounded 
in the United States. 

Par. 7. Perfumes, colognes, and toilet preparations of high quality en- 
_ joying general acceptance throughout the world have for many years been 
manufactured and compounded in Paris, France, by the firms of Worth, 
Vigny, and Suzanne. There is a preference on the part of the buying 
public for perfumes, colognes, and toilet preparations manufactured or 
compounded in France and imported into the United States and such 
goods, so manufactured or compounded and imported, command and 
bring from the purchasing public a higher price in the markets of the 
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United States than perfumes, colognes, and toilet preparations manu- 
factured or compounded in the United States. 

Par. 8. The use by the respondents of the foregoing representations in 
designating and describing their products and the source of origin and 
place of manufacture or compounding thereof has a tendency and capacity 
to, and does, mislead a substantial part of the purchasing public into the 
erroneous and mistaken belief that said products are manufactured or 
compounded in France and are imported into the United States and to 
induce a portion of the purchasing public; because of such erroneous be- 
lief, to purchase substantial quantities of respondents’ products. As a 
result, trade has been diverted unfairly to the respondents from their 
competitors who actually import into the United States from foreigh coun- 
tries perfumes and similar products compounded in foreign countries or 
who compound perfumes and similar products in this country for sale to 
the buying public and who truthfully represent and advertise the place of 
origin of their products. 


CONCLUSION 


The acts and practices of the respondents, as herein found, are all to 
the prejudice and injury of the public and of respondents’.competitors and 
constitute unfair methods of competition in commerce and unfair and 
deceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, answer of the respondents, testi- 
mony and other evidence in support of, and in opposition to, the allega- 
tions of the complaint taken before a trial examiner of the Commission 
theretofore duly designated by it, report of the trial examiner upon the 
evidence and exceptions filed thereto, briefs in support of the complaint 
and in opposition thereto, and oral argument of counsel; and the Com- 
mission having made its findings as to the facts and its conelusion that said 
respondents have violated the provisions of the Federal Trade Commission 

ct. 7 

It 1s ordered, That the respondent, Al Rosenfeld, Inc., a corporation 
and its officers, and the individual respondents, Al Rosenfeld and S. The- 
odore Lande, and their respective representatives, agents and employees 
directly or through any corporate or other device in connection with the 
offering for sale, sale, and distribution of perfumes, colognes, and other 
toilet preparations in commerce as “‘commerce”’ is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

Using the terms “Worth,” ‘‘Vigny,” ‘Suzanne,’ “Secret de Suzanne,” 
‘je reviens,” ‘Dans la Nuit,” or “Heure intime,” or any other French or 
foreign words or terms, as brand or trade names to in any way designate 
describe, or refer to perfumes, colognes, or other toilet preparations made 
or compounded in the United States, without clearly and conspicuously 
stating, in immediate connection and conjunction therewith, that such 
products are made or compounded in the United States. 

It is further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which they have com- 
plied with this order. 
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In THE MATTER OF 


SAMUEL R. ISRAEL AND AL GOLDSTEIN, TRADING AS 
HOUSE OF ROYALSUN 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5078. Complaint, Nov. 10, 1948—Decision, Apr. 27, 1945 


Where the words “‘Shetland,” ‘‘Saxony” and ‘“‘Scotth” were long and favorably known 
to the purchasing and consuming public as descriptive, respectively, of products 
composed of the wool of sheep raised in the Shetland Islands, of products of foreign 
origin, and of products made from the wool of sheep raised in Scotland; and there- 
after two individuals engaged in the interstate sale and distribution of knitting 
yarn; in catalogues, sample books, labels, letterheads, and otherwise— 

Falsely represented the composition and source of their products through use of words 
“Shetland,” “Saxony” and “Scotch”; as respectively descriptive of domestic 
yarns or yarns not composed of fibers of wool from sheep raised in the Shetland 
Islands; of yarns not composed entirely of wool nor of wool from sheep raised in the 
province of Saxony; and of yarns made neither entirely nor in part from the fleece 
of sheep raised in Scotland; 

With tendency and capacity to mislead and deceive a substantial portion of the pur- 
chasing and consuming public into the erroneous belief that said representations 
were true, on account of which a number thereof purchased a substantial volume 
of their said products: 

Held, That said acts and practices, under the circumstances set forth, were all to the 
prejudice of the public and constituted unfair and deceptive acts and practices in 


commerce. 


Before Mr. Arthur F. Thomas, trial examiner. 
Mr. Carrel F. Rhodes for the Commission. 
Mr. Samuel R. Israel, of New York City, for respondents. 


CoMPLAINT ! 


Pursuant to the provisions of the Federal’ Trade Commission Act and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that Samuel R. Israel and Al Goldstein, 
copartners, trading as House of Royalsun, have violated the provisions 
of the said act, and it appearing to the Commission that a proceeding by it 


1 Complaint published as amended by stipulation and agreement, approved April 19, 1945 by the Com- 
mission, as follows: 

Tt is hereby stipulated and agreed, By and between Richard P. Whiteley, Assistant Chief Counsel for the 
Federal Trade Commission, and Samuel R. Israel, attorney for the respondents, Samuel R. Israel and Al 
Goldstein, that the Commission’s complaint in this case filed on the 18th day of November 1943, may be 
and hereby is amended by striking the words “‘or on islands contiguous to the mainland of Scotland,” 
descriptive of Scotch wool, from the allegations in the indented subparagraph 3 of paragraph 3 and from 
the indented subparagraph 2 of paragraph 4 thereof. 

Tt is hereby further agreed, By the respondents that the admission answer heretofore submitted by the 
respondents and dated April 17, 1944, may be received and accepted as the respondents’ answer to the 
Commisgion’s complaint as amended in paragraph 1 above, 
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in respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: : 

ParaGrapH 1. Respondents, Samuel R. Israel and Al Goldstein, are 
individuals, trading as House of Royalsun, with their principal place of 
business located at 5 West 36th Street in the city of New York, State of 
New York. 

Par. 2. Respondents are now, and for more than two years last past 
have been, engaged in the sale and distribution of various grades and types 
of knitting yarn. Respondents cause their said products, when sold, to be 
transported from their place of business in the State of New York to the 
purchasers thereof at their respective points of location in various other 
States of the United States and in the District of Columbia. Respondents 
maintain and at all times mentioned herein have maintained a course of 
trade in their said products in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business in con- 
nection with the offering for sale, sale and distribution of their products in 
commerce, and for the purpose of inducing the purchase thereof by the 
public, respondents have made or caused to be made various statements 
and representations purportedly descriptive of their business and their 
products, and of the place of origin of, and the nature of the constituent 
fibers or materials of their products to be inserted in catalogs, sample 
books, labels and other printed and written material and on their letter- 
heads, which they have distributed among customers and prospective 
customers located in the various States of the United States and in the 
District of Columbia. 

Many of the designations and descriptions of the respondents’ said 
yarns and of their constituent fibers and materials used by respondents 
are false and misleading. Among and typical, but not exclusive, of such 
false and misleading designations, descriptions, statements and represen- 
tations are the following: 

“Shetland” used as descriptive of domestic yarns or yarns not com- 
posed of fibers of wool from sheep raised in the Shetland Islands. 

“Saxony” used as descriptive of yarns not composed entirely of wool 
and not composed of wool from sheep raised in the province of Saxony. 

“Scotch” used as descriptive of yarns made neither entirely nor in part 
from the fleece of sheep raised in Scotland. 

Par. 4. The word “Shetland” has been long and favorably known to 
the purchasing and consuming public as descriptive of products com- 
posed of the wool of sheep raised in the Shetland Islands. 

The word “Saxony” has been long and favorably known to the pur- 
chasing and consuming public as descriptive of products composed en- 
tirely of wool of foreigh origin. 

The word “Scotch” has been long and favorably known to the purchas- 
ing and consuming public as descriptive of products made from the wool 
of sheep raised-in Scotland. 

Par. 5. The use by the respondents of the foregoing acts and practices 
has had and now has the tendency and capacity to mislead and deceive a 
substantial portion of the purchasing public into the erroneous and mis- 
taken belief that said statements and representations are true, and that 
respondents have truthfully represented the constituent fiber and material 
of which their products are made and the source and origin thereof, as well 
as the nature of their business. On account of these erroneous beliefs a 
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number of the consuming and purchasing public have purchased a sub- 
stantial volume of respondents’ said products. 

Par. 6. The aforesaid acts and practices of the respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission, on November 10, 1943, issued and duly served 
its complaint in this proceeding upon Samuel R. Israel and Al Goldstein, 
copartners, trading as House of Royalsun, charging them with the use of 
unfair and deceptive acts and practices in commerce in violation of the 
provisions of said act. After the issuance of said complaint, the respond- 
ents filed their answer admitting all the material allegations of fact set 
forth in said complaint and waiving all intervening procedure and further 
hearings as to said facts, which said answer was duly filed in the office of 
the Commission. Thereafter, a stipulation and agreement was entered 
into between Richard P. Whiteley, Assistant Chief Counsel for the Fed- 
eral Trade Commission, and Samuel R. Israel, attorney for the respond- 
ents, whereby the complaint was amended in certain particulars, and it 
was agreed that the admission answer submitted by respondents and 
dated April 17, 1944, may be received and accepted as respondent’s an- 
swer to the Commission’s complaint as amended, which stipulation and 
agreement was duly approved by the Commission. Thereafter this pro- 
ceeding regularly came on for final hearing before the Commission on said 
amended complaint and answer, and the Commission having duly consid- 
ered the matter and being now fully advised in the premises, finds this 
proceeding is in the interest of the public and, makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGraPy 1. Respondents, Samuel R. Israel and Al Goldstein, are 
individuals, trading as House of Royalsun with their principal place of 
business located at 5 West 36th Street in the city of New York, State of 
New York. 

Par. 2. Respondents are now, and for more than two years last past 
have been, engaged in the sale and distribution of various grades and types 
of knitting yarn. Respondents cause their said products, when sold, to be 
transported from their place of business in the State of New York to the 
purchasers thereof at their respective points of location in various other 
States of the United States and in the District of Columbia. Respondents 
maintain, and at all times mentioned herein have maintained, a course 
of trade in their said products in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 3. Inthe course and conduct of their aforesaid business in connec- 
tion with the offering for sale, sale and distribution of their products in 
commerce, and for the purpose of inducing the purchase thereof by the 
public, respondents have made or caused to be made various statements 
and representations purportedly descriptive of their business and their 
products, and of the place of origin of, and the nature of the constituent 
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fibers or materials of their products to be inserted in catalogs, sample 
books, labels, letterheads and other printed and written material, which 
they have distributed among customers and prospective customers located 
in the various States of the United States and in the District of Columbia. 

Many of the designations and descriptions of the respondents’ said yarns 
and of the constituent fibers and materials used by respondents are false 
and misleading. Among and typical, but not exclusive, of such false and 
misleading designations, descriptions, statements and representations are 
the following: 

‘“‘Shetland”’ used as descriptive of domestic yarns or yarns not composed 
of fibers of wool from sheep raised in the Shetland Islands. 

“Saxony” used as descriptive of yarns not composed entirely of wool 
and not composed of wool from sheep raised in the province of Saxony. 

“Scotch.” used as descriptive of yarns made neither entirely nor in part 
from the fleece of sheep raised in Scotland. 

Par. 4. The word ‘‘Shetland”’ has been long and favorably known to 
the purchasing and consuming public as descriptive of products composed 
of the wool of sheep raised in the Shetland Islands. 

The word ‘‘Saxony”’ has been long and favorably known to the pur- 
chasing and consuming public as descriptive of products composed en- 
tirely of wool of foreign origin. 

The word ‘‘Scotch” has been long and favorably known to the pur- 
chasing and consuming public as descriptive of products made from the 
wool of sheep raised in Scotland. 

Par. 5. The use by the respondents of the foregoing acts and practices 
has had and now has the tendency and capacity to mislead and deceive a 
substantial portion of the purchasing public into the erroneous and mis- 
taken belief that said statements and representations are true, and that - 
respondents have truthfully represented the constituent fiber and ma- 
terial of which their products are made and the source and origin thereof, 
as well as the nature of their business. On account of these erroneous be- 
liefs, a number of the consuming and purchasing public have purchased a 
substantial volume of respondents’ said products. 


CONCLUSION 


The acts and practices of the respondents, as herein found, are all to the 
prejudice of the public and constitute unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the answer of respondents, in 
which answer respondents admit all the material allegations of fact ‘set 
forth in said complaint and state that they waive all intervening procedure 
and further hearing as to said facts; and the Commission having made its 
findings as to the facts and its conclusion that said respondents have vio- 
lated the provisions of the Federal Trade Commission Act: 

_ Itvs ordered, That respondents, Samuel R. Israel and Al Goldstein, trad- 
ing as House of Royalsun, whether trading under that name or some other 
trade name, their representatives, agents, and employees, directly or 
through any corporate or other device in connection with the offering for 
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sale, sale, and distribution of knitting yarns in commerce as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease and 
desist from: 

1. Using the word “Shetland” or any simulation thereof, either alone 
or in connection or conjunction with any other word or words, to desig- 
nate, describe, or refer to any yarn or product which is not composed en- 
tirely of the wool of Shetland sheep grown on the Shetland Islands; pro- 
vided, however, that in the case of a product composed in part of such wool 
and in part of other fibers or materials, such word may be used as descrip- 
tive of the Shetland wool content if there are used in immediate connection 
or conjunction therewith, in letters of at least equal size and conspicuous- 
ness, words truthfully describing such other constituent fibers or ma- 
terials. 

2. Using the word “Saxony”’ or any simulation thereof, either alone or 
in connection or conjunction with any other word or words to designate, 
describe, or refer to any yarn or product which is not composed entirely of 
wool imported from the province of Saxony or from sheep raised in the 
province of Saxony; provided, however, that in the case of a product com- 
posed in part of such wool and in part of other fibers or materials, such 
word may be used as descriptive of the Saxony wool content if there are 
used in immediate connection or conjunction therewith, in letters of at 
least equal size and conspicuousness, words truthfully describing such 
other constituent fibers or materials. 

3. Using the word “Scotch” to designate or describe any product not 
made from the wool of sheep raised in Scotland; provided, however, that in 
the case of a product composed in part of such wool and in part of other 
fibers or materials, such word may be used as descriptive of the Scotch wool 
content if there are used in immediate connection or conjunction there- 
with, in letters of at least equal size and conspicuousness, words truthfully 
describing such other constituent fibers or materials. ; 

4. Representing, through the use of the words “Shetland,” “Saxony,”’ 
“Scotch” or any other words or any terms indicating foreign origin, or 
otherwise, that yarns made or manufactured from domestic products are 
imported or made from imported products. 

It is further ordered, That nothing herein contained shall be construed 
as prohibiting the use of the word “Shetland”’ to refer to the wool of Shet- 
land sheep grown on the mainland of Scotland contiguous to the Shetland 

lands. Sav, 

i I t is further ordered, That respondents shall, within 60 days after the 
‘service upon them of this order, file with the Commission a report in writ- 
ing setting forth in detail the method and form in which they have com- 


plied with this order. 
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In THe MATTER OF 


GUSTAVE GOLDSTEIN, TRADING AS 
HUMANIA HAIR GOODS & SPECIALTY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 
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Where an individual engaged in the interstate sale and distribution of cosmetic prepara- 
tions under various names, including Luxe Hair Coloring, Eau Sublime, B. Paul’s 
Compound, Herolin Skin Cream, Godefroy’s Larieuse, Apex Skin Bleach, Magic 
Shaving Powder, Henry’s Super-Light Working Oil, Working Oil, Henry’s Sulphur 
Lanolin Treatment for Hair and Scalp, and Humania Dandruff Treatment for 
Hair and Scalp, and Humania Dandruff Treatment; through advertisements dis- 
seminated in catalogs and by other means, based, as asserted by him, on state- 
ments supplied to him by the manufacturers of the products involved and without 
his knowledge of their false or deceptive character— 

(a) Falsely represented that ‘“‘B. Paul’s Compound” hair dye was composed of harm- 
less ingredients and could be used without harmful effects, and that ‘‘ Herolin Skin 
Cream” provided a competent and effective treatment for superficial pimples and 
skin marks of external origin; 

(b) Falsely represented that “‘Henry’s Super-Light Working Oil” and “Working Oil”’ 
were competent and effective treatments for itchy scalp and dandruff; that ‘‘ Hen- 
ry’s Sulphur Lanolin Treatment for Hair and Scalp” was a competent and effective 
treatment for baldness, falling hair, itchy scalp and dandruff and that ‘‘Humania 
Dandruff Treatment”? was a competent and effective treatment and cure for 
dandruff; 

The facts being that none of said preparations was an effective treatment for many of 
the underlying conditions which cause itching scalp, or dandruff, and their use 
would not relieve itching in some scalp conditions, though said ‘‘ Working Oils”’ 
and “Sulphur Lanolin Treatment” might temporarily relieve itching caused by 
minor scalp disorders and make loose dandruff scales less noticeable by matting 
them to the hair and scalp; and they would not prevent falling hair or baldness; 

(c) Failed in his advertisements of said ‘Luxe Hair Coloring,’ ‘‘Eau Sublime,” ‘‘Gode- 
froy’s Larieuse,’”’ to reveal material facts with respect to the consequences which 
might result from their use under usual or prescribed conditions, in that said prep- 
arations were para-phenylenediamine hair dyes and potentially dangerous in that 
their use might cause skin irritations; they should not be used for dyeing the eye- 
lashes or eyebrows, as to do so might cause blindness; and they should not be used 
in case of any disease of or eruptions on the skin or scalp, nor until after a proper 
patch test demonstrated that the person was not sensitive to them; 

(d) Failed in advertisements of its ‘““B. Paul’s Compound” hair dye to reveal facts ma- 
terial, as above set forth, in that said compound contained pyrogallic acid, which 
is a caustic and may cause skin irritation; should not be permitted to remain on 
the skin or scalp for prolonged periods of time, should never be used when the skin 
or scalp is broken or where an eruption is present, and should not be permitted to 
come into contact with the eyes; 

(e) Failed in advertisements of its “Apex Skin Bleach” to reveal facts material, as 
above set forth, in that it contained ammoniated mercury and might cause skin 
irritations; should not be applied to an area of the skin larger than the face and 
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neck at any one time; too frequent applications and use over excessive periods of 
time should be avoided and adequate rest periods between series of treatments 
should be observed; it should not be used where the skin is cut or broken ; and in 
all cases a proper patch test should be made to determine whether the user is sensi- 
tive to the preparation; and 

(f) Failed in advertisements of its ‘Magic Shaving Powder” to reveal facts material, 
as aforesaid, in that said powder contained ingredients irritating to the skin and 
should not be allowed to come into contact with the eyes, as to do so would cause 
extreme irritatiqn; 

With the effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous belief that said representations were true, and of inducing 
it, because of such belief, to purchase substantial quantities of his said cosmetic 
preparations: 

Held, That such acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public, and constituted unfair and deceptive acts and 
practices in commerce. 


Mr. B. G. Wilson for the Commission. 
Reeves, Todd, Ely & Beaty, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
“mission, having reason to believe that Gustave Goldstein, an individual, 
trading as Humania Hair Goods & Specialty Company, hereinafter re- 
ferred to as respondent, has violated the provisions of the said act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: he (een 

ParaGRAPH 1. The respondent, Gustave Goldstein, is an individual, 
trading as Humania Hair Goods & Specialty Co., with his office and prin- 
cipal place of business at 303 Fourth Avenue, New York, N. Y. 

Par. 2. The respondent is now and for more than two years last past 
has been engaged in the business of selling and distributing cosmetic 
preparations under various names, among them being: 

Luxe Hair Coloring, Eau Sublime, B. Paul’s Compound, Herolin Skin 
Cream, Godefroy’s Larieuse, Apex Skin Bleach, Magic Shaving Powder, 
Henry’s Super-Light Working Oil, Working Oil, Henry’s Sulphur Lanolin 
Treatment for Hair and Scalp, and Humania Dandruff ‘Treatment, in 
commerce between and among the various States of the United States and 
i istrict of Columbia. 

" Fase causes said preparations, when sold, to be transported from 
his said place of business in the State of New York to purchasers thereof 
located in various other States of the United States and in the District of 
Dee esi ell maintains, and at all times mentioned herein has main- 
tained, a course of trade in his said preparations in commerce between and 
among the various States of the United States and in the District of 
Coe 3 In the course and conduct of his aforesaid business, respondent 
has disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, false advertisements concerning his said 
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preparations by United States mails and by various other means in com- 
merce as ‘‘commerce”’ is defined in the Federal Trade Commission Act; 
and respondent has also disseminated and is now disseminating, and has 
caused and is now causing the dissemination of, false advertisements con- 
cerning his said preparations by various means for the purpose of inducing, 
and which are likely to induce, directly or indirectly, the purchase of his 
said preparations in commerce as ‘‘commerce”’ is defined in the Federal 
Trade Commission Act. . 

Among and typical of the false, deceptive and misleading statements 
and representations contained in the false advertisements disseminated 
and caused to be disseminated, as hereinabove set forth, in catalogs dis- 
tributed throughout the United States by United States mails, and by 
other means in commerce, are the following: 

Representations with respect to B. Paul’s Compound: 


Made of pulverized roots and other harmless ingredients. 


Representations with respect to Herolin Skin Cream: 


If your surface skin is too dark due to exposure to sun and wind, and is blemished by 
superficial pimples and marks of external origin, try Herolin Skin Cream. 


Representations with respect to Henry’s Super-Light Working Oil and 
Working Oil: 
Wonderful for itchy scalp and dandruff. 


° 


Representations with respect to Henry’s Sulphur Lanolin Treatment 
for Hair and Scalp: 


Baldness, Itchy-Scalp, Falling out Hair; Dandruff, etc., are not inherited * * * 
Don’t let dry, itchy scalp or dandruff drive you mad. * * * Start Using Henry’s 
Treatment tonight. 


Representations with respect to Humania Dandruff Treatment: 


Dandruff, the greatest foe of beautiful hair and a healthy scalp is responsible for a 
large percent of all cases of baldness and falling hair. It is a serious affection and must 
be given persistent treatment. When the white flakes or scales that indicate this con- 
dition begin to disappear, do not stop—but continue the Humania dandruff treatment 


regularly. 


Par. 4. Through the use of the foregoing statements and representa- 
tions and others of the same import not specifically set out herein, re- 
spondent represents that the preparation, B. Paul’s Compound, is com- 
posed of harmless ingredients and can be used without harmful effects: 
that Herolin Skin Cream provides a competent and effective treatment 
for superficial pimples and skin marks of external origin; that Henry’s 
Super-Light Working Oil and Working Oil are competent and effective 
treatments for itchy scalp and dandruff; that Henry’s Sulphur Lanolin 
Treatment for Hair and Scalp is a competent and effective treatment for 
baldness, falling hair, itchy scalp and dandruff and that Humania Dan- 
druff Treatment is a competent and effective treatment for dandruff and 
will cure dandruff. 

Par. 5. The aforesaid statements and representations are false, mis- 
leading, and deceptive. In truth and in fact, the preparation B. Paul’s 
Compound is not harmless as it contains pyrogallic acid, which is a caustic 
and irritates the skin and mucous membranes. Herolin Skin Cream is not 
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a competent and effective treatment for superficial pimples and will not 
_ remove many marks on the skin, although of external origin. While 
_ Henry’s Super-Light Working Oil, Working Oil, and Henry’s Sulphur 
Lanolin Treatment for the Hair and Scalp may, in most cases, temporar- 
_ ily relieve itching of the scalp caused by minor scalp disorders and may 
make loose dandruff scales less noticeable by matting them to the hair 
and scalp, none of these preparations is a competent, effective, or ade- 
quate treatment for many of the underlying conditions which cause itching 
scalp, or for dandruff. Their use will not relieve itching in some scalp 
conditions. Henry’s Sulphur Lanolin Treatment for Hair and Scalp will 
not prevent falling hair or baldness and is not a competent or effective 
treatment therefor. Humania Dandruff Treatment will not cure dandruff 
_ and is not a competent or effective treatment for dandruff. 

Par. 6. Respondent has disseminated and is now disseminating adver- 
tisements, in the manner aforesaid, with respect to his preparations desig- 
nated Luxe Hair Coloring, Eau Sublime, Godefroy’s Larieuse in which 
advertisements these preparations are offered as hair dyes. These adver- 
tisements, as well as the advertisements above quoted with respect to 
B. Paul’s Compound, a hair dye; and Apex Skin Bleach, and Magic Shav- 
ing Powder, both offered as preparations to be applied to the skin, consti- 
tute false advertisements for the reason that they fail to reveal facts ma- 
terial in the light of the representations therein contained or material with 
respect to the consequences which may result from the use of the prepa- 
rations to which the advertisements relate, under the conditions pre- 
scribed in said advertisements, or under such conditions as are customary 
and usual. The preparations Luxe Hair Coloring, Eau Sublime and 
Godefroy’s Larieuse are para-phenylenediamine hair dyes and are poten- 
tially dangerous in that their use may cause skin irritations. Said prepa- 
rations should not be used for dyeing the eyelashes or eyebrows; to do so 
may cause blindness. They should not be used in any event when there 
is any disease of or eruptions on the skin or the scalp, nor until after a 
proper patch test has demonstrated that the person is not sensitive to and 
can resist the effects of said preparation without harmful effects. piaey 

The preparation B. Paul’s Compound contains pyrogallic acid, which is 
a caustic and may cause skin irritation. It should not be permitted to 
remain on the skin or scalp for prolonged periods of time, should never be 
used when the skin or scalp is broken or where an eruption is present, and 
should not be permitted to come into contact with the eyes. 

The preparation Apex Skin Bleach contains ammoniated mercury and 
is potentially dangerous as it may cause skin irritations. It should not 
be applied to an area of the skin larger than the face and neck at any one 
time. Too frequent applications and use over excessive periods of time 
should be avoided and adequate rest periods between series of treatments 

observed. 

ane cae should not be used where the skin is cut or broken and 
in all cases a proper patch test should be made to determine whether the 
user is sensitive to the preparation. The preparation Magic Shaving 
Powder contains ingredients which have an irritating effect upon the skin 
and should not be used by those having tender skins. It should not be 
allowed to come into contact with the eyes; to do so would cause extreme 
irritation. —- : ; 

Par. 7. The use by the respondent of the foregoing false, deceptive and 
misleading statements has had and now has the capacity and tendency to, 
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and does, mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that said statements, repre- 
sentations and advertisements are true, and that the preparations enu- 
merated in paragraph 6 hereof are harmless and may be used without ill 
effects to the user, and to induce a substantial portion of the purchasing 
public, because of such erroneous and mistaken belief, to purchase sub- 
stantial quantities of respondent’s said cosmetic preparations. 

Par. 8. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission, on November 21, 1944, issued and subse- 
quently served its complaint in this proceeding upon respondent, Gustave 
Goldstein, an individual, trading as Humania Hair Goods & Specialty 
Company, charging him with the use of unfair and deceptive acts and 
practices in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondent’s answer thereto, 
a stipulation was entered into whereby it was stipulated and agreed that 
a statement of facts signed and executed by respondent, Gustave Gold- 
stein, and Richard P. Whiteley, Assistant Chief Counsel for the Federal 
Trade Commission, subject to the approval of the Commission, may be 
taken as the facts in this proceeding and in lieu of testimony in support of 
the charges stated in the complaint or in opposition thereto, and that the 
said Commission may proceed upon said statement of facts to make its 
report, stating its findings as to the facts and its conclusion based thereon, 
and enter its order disposing of the proceeding. In said stipulation 
respondent expressly waived the filing of a Trial Examiner’s report upon 
the evidence. Thereafter this proceeding regularly came on for final 
hearing before the Commission upon said complaint, answer and stipula- 
tions, said stipulation having been approved, accepted and filed; and the 
Commission, having duly considered the same and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of the 
public, and makes this its findings as to the facts and its conclusion drawn 
therefrom. ied 


FINDINGS AS TO THE FACTS 


ParaGrarH 1. The respondent, Gustave Goldstein, is an individual, 
trading as Humania Hair Goods & Specialty Co., with his office and prin- 
cipal place of business at 303 Fourth Avenue, New York, N. Y. 

Par. 2. The respondent is now and for more than two years last past 
has been engaged in the business of selling and distributing cosmetic 
preparations under various names, among them being: 

Luxe Hair Coloring, Eau Sublime, B. Paul’s Compound, Herolin Skin 
Cream, Godefroy’s Larieuse, Apex Skin Bleach, Magic Shaving Powder, 
Henry’s Super-Light Working Oil, Working Oil, Henry’s Sulphur Lanolin 
Treatment for Hair and Scalp, and Humania Dandruff Treatment, in 
commerce between and among the various States of the United States 
and in the District of Columbia. 
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Respondent causes said preparations, when sold, to be transported from 
his said place of business in the State of New York to purchasers thereof 
located in various other States of the United States and in the District of 
Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in his said preparations in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of his aforesaid business, respondent 
has disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, false advertisements concerning his said 
preparations by United States mails and by various other means in com- 
merce, as “commerce”’ is defined in the Federal Trade Commission Act; 
and respondent has also disseminated and is now disseminating, and has 
caused and is now causing the dissemination of, false advertisements con- 
cerning his said preparations by various means for the purpose of inducing, 
and which are likely to induce, directly or indirectly, the purchase of his 
said preparations in commerce, as ‘‘commerce”’ is defined in the Federal 
Trade Commission Act. 

Among and typical of the misleading statements and representations 
contained in the false advertisements disseminated and caused to be dis- 
seminated, as hereinabove set forth, in catalogs distributed throughout the 
United States by United States mails, and by other means in commerce, 
are the following: 

Representations with respect to B. Paul’s Compound: 


Made of pulverized roots and other harmless ingredients. 
Representations with respect to Herolin Skin Cream: 


If your surface skin is too dark due to exposure to sun and wind, and is blemished by 
superficial pimples and marks of external origin, try Herolin Skin Cream. 


Representations with respect to Henry’s Super-Light Working Oil and 
Working Oil: 
. Wonderful for itchy scalp and dandruff. 


a 
Representations with respect to Henry’s Sulphur Lanolin Treatment 


for Hair and Scalp: 


* * 


Baldness, Itchy-Scalp, Falling Out Hair; Dandruff, etc., are not inherited * 
Don’t let dry, itchy scalp or dandruff drive you mad * * * Start using Henry’s 
Treatment tonight. 


Representations with respect to Humania Dandruff Treatment: 


Dandruff, the greatest foe of beautiful hair and a healthy scalp is responsible for a 
large percent of all cases of baldness and falling hair. It is a serious affection and must 
be given persistent treatment. When the white flakes or scales that indicates this 
condition begin to disappear, do not stop—but continue the Humania dandruff treat- 


ment regularly. 


Par. 4. Through the use of the foregoing statements and representa- 
tions and others of the same import not specifically set out herein, respond- 
ent represents that the preparation, B. Paul’s Compound, is composed of 
harmless ingredients and can be used without harmful effects; that Herolin 
Skin Cream provides a competent and effective treatment for superficial 
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pimples and skin marks of external origin; that Henry’s Super-Light 
Working Oil and Working Oil are competent and effective treatments for 
itchy scalp and dandruff; that Henry’s Sulphur Lanolin Treatment. for 
Hair and Scalp is a competent and effective treatment for baldness, falling 
hair, itchy scalp and dandruff and that Humania Dandruff Treatment is a 
competent and effective treatment for dandruff and will cure dandruff. 

Par. 5. The aforesaid statements and representations are false, mis- 
leading and deceptive. In truth and in fact, the preparation B. Paul’s 
Compound is not harmless as it contains pyrogallic acid, which is a caustic 
and irritates the skin and mucous membranes. Herolin Skin Cream is not 
a competent and effective treatment for superficial pimples, and will not 
remove any marks on the skin, although of external origin. While Henry’s 
Super-Light Working Oil, Working Oil, and Henry’s Sulphur Lanolin 
‘Treatment for the Hair and Scalp may, in most cases, temporarily relieve 
itching of the scalp caused by minor scalp disorders and may make loose 
dandruff scales less noticeable by matting them to the hair and scalp, none 
of these preparations is a competent, effective or adequate treatment for 
many of the underlying conditions which cause itching scalp, or dandruff. 
Their use will not relieve itching in some scalp conditions. Henry’s Sul- 
phur Lanolin Treatment for Hair and Scalp will not prevent falling hair 
or baldness and is not a competent or effective treatment therefor. Hu- 
mania Dandruff Treatment will not cure dandruff and is not a competent 
or effective treatment for dandruff. 

Par. 6. Respondent has disseminated and is now disseminating adver- 
tisements, in the manner aforesaid, with respect to his preparations desig- 
nated Luxe Hair Coloring, Eau Sublime, Godefroy’s Larieuse in which 
advertisements these preparations are offered as hair dyes. These adver- 
tisements, as well as the advertisements above quoted with respect to 
B. Paul’s Compound, a hair dye; and Apex Skin Bleach, and Magic Shay- 
ing Powder, both offered as preparations to be applied to the skin, consti- 
tute false advertisements for the reason that they fail to reveal facts 
material in the light of the representations therein contained or material 
with respect to the consequences which may result from the use of the 
preparations to which the advertisements relate, under the conditions 
prescribed in said advertisements, or under such conditions as are cus- 
tomary and usual. The preparations Luxe Hair Coloring, Eau Sublime - 
and Godefroy’s Larieuse are para-phenylenediamine hair dyes and are po- 
tentially dangerous in that their use may cause ‘skin irritations. Said 
preparations should not be used for dyeing the eyelashes or eyebrows; to 
do so may cause blindness. They should not be used in any event when 
there is any disease of or eruptions on the skin or the scalp, nor until after a 
proper patch test has demonstrated that the person is not sensitive to and 
can resist the effects of said preparations without harmful effects. 

_ The preparation B. Paul’s Compound contains pyrogallic acid, which 
is a caustic and may cause skin irritation. It should not be permitted to 
remain on the skin or scalp for prolonged periods of time, should never be 
used when the skin or scalp is broken or where an eruption is present, and 
should not be permitted to come into contact with the eyes. 

_ The preparation Apex Skin Bleach contains ammoniated mercury and 
is potentially dangerous as it may cause skin irritations. It should not be 
applied to an area of the skin larger than the face and neck at any one 
time. Too frequent applications and use over excessive periods of time 
should be avoided and adequate rest periods between series of treatments 
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should be observed. This preparation should not be used where the skin 
is cut or broken and in all cases a proper patch test should be made to de- 
termine whether the user is sensitive to the preparation. 

The preparation Magic Shaving Powder contains ingredients which 
have an irritating effect upon the skin and should not be used by those 
having tender skins. It should not be allowed to come into contact with 
the eyes; to do so would cause extreme irritation. 

Par. 7. The use by the respondent of the foregoing false, deceptive and 
misleading statements has had and now has the capacity and tendency to, 
and does, mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that said statements, repre- 
sentations and advertisements are true, and that the preparations enumer- 
ated in paragraph 6 hereof are harmless and may be used without ill effects 
to the user, and to induce a substantial portion of the purchasing public, 
because of such erroneous and mistaken belief, to purchase substantial 
quantities of respondent’s said cosmetic preparations. 

Par. 8. Respondent states that he is a distributor of the aforesaid 
preparations, that the statements made by him were supplied by the 
manufacturers of said products and that he had no knowledge that said 
advertisements were false or deceptive. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, are all 
to the prejudice and injury of the public, and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of the respondent and 
a stipulation as to the facts entered into by the respondent, Gustave Gold- 
stein, and Richard P. Whiteley, Assistant Chief Counsel for the Commis- 
sion, which provides, among other things, that without further evidence 
or other intervening procedure the Commission may issue and serve upon 
the respondent herein findings as to the facts and conclusion based thereon, 
and an order disposing of the proceeding, and the Commission having made 
its findings as to the facts and conclusion that said respondent has violated 
the provisions of the Federal Trade Commission Act. 

It is ordered, That Gustave Goldstein, an individual, trading as Hu- 
mania Hair Goods & Specialty Company, or trading under any other 
name, his representatives, agents and employees,. directly or through any 
corporate or other device, in connection with the offering for sale, sale 
and distribution of his preparations designated Luxe Hair Coloring, Eau 
Sublime, B. Paul’s Compound, Herolin Skin Cream, Godefroy’s Larieuse, 
Apex Skin Bleach, Magic Shaving Powder, Henry’s Super-Light Working 
Oil, Working Oil, Henry’s Sulphur Lanolin Treatment for Hair and Scalp, 
and Humania Dandruff Treatment, or any other preparations of substan- 
tially similar composition or possessing substantially similar properties, 
’ under whatever name or names sold, do forthwith cease and desist from 
directly or indirectly: 

B Diesonniniating ‘or causing to be disseminated any advertisement by 
means of the United States mails, or by any means in commerce, as “‘com- 


474 FEDERAL TRADE COMMISSION DECISIONS 
Order 40 F. T. C. 


merce” is defined in the Federal Trade Commission Act, which advertise- 
ment represents, directly or by implication—. 

(a) That the preparation, B. Paul’s Compound, is composed of harmless 
ingredients or can be used without harmful effects. 

(b) That the preparation Herolin Skin Cream constitutes a competent 
or effective treatment for superficial pimples or marks on the skin. 

(c) That the preparations, Henry’s Super-Light Working Oil, Working 
Oil, and Henry’s Sulphur Lanolin Treatment for Hair and Scalp constitute 
competent or effective treatments for dandruff or itchy scalp or will re- 
lieve itchy scalp, except that caused by minor scalp irritations. 

(d) That the preparation Henry’s Sulphur Lanolin Treatment for Hair 
and Scalp will prevent falling hair or baldness or constitutes a competent 
or effective treatment therefor. 

(e) That the preparation Humania Dandruff Treatment will cure 
dandruff or constitutes a competent or effective treatment for dandruff. 

2. Disseminating or causing to be disseminated any advertisement by 
means of the United States mails, or by any means in commerce, as “‘com- 
merce”’ is defined in the Federal Trade Commission Act, which advertise- 
ment fails to reveal: 

(a) That the use of the preparations Luxe Hair Coloring, Eau Sublime 
or Godefroy’s Larieuse may cause skin irritations; that said preparations 
should not be used for dyeing the eyelashes or eyebrows and that to do so 
may cause blindness; and that said preparations should not be used in 
any event when there is any disease of or eruptions on the skin or the 
scalp, nor until after a proper patch test has demonstrated that the person 
is not sensitive to and can resist the effects of said preparations without 
harmful effects. 

(b) That the use of the preparation B. Paul’s Compound may cause 
skin irritation; that it should not be permitted to remain on the skin or 
scalp for prolonged periods of time and should not be used when the skin 
is broken or where an eruption is present, and should not be permitted to 
come in contact with the eyes. : 

(c) That the use of the preparation Apex Skin Bleach may cause skin 
irritations; that it should ot be applied to an area of the skin larger than 
the face and neck at any one time; that frequent applications and use over 
excessive periods of time should be avoided and adequate rest periods be- 
tween series of treatments should be observed; that said preparation 
should not be used where the skin is cut or broken; and in all cases a patch 
test should be made to determine whether the user is sensitive to the 
preparation. 

(d) That the use of the preparation Magic Shaving Powder may cause 
irritations of the skin and should not be used by those having tender skin 
or allowed to come in contact with the eyes; to do so will cause extreme 
irritation. 

Provided, however, that advertisements relating to the preparations 
designated in paragraph 2 need contain only the statement, ‘Caution: 
Use only as Directed,” if and when the directions for use, wherever they 
appear, on the label, in the labeling, or both on the label and in the label- 
ing, contain warnings to the above effect. 

3. Disseminating or causing to be disseminated any advertisement by 
any means for the purpose of inducing or which is likely to induce, directly 
or indirectly, the purchase in commerce, as ‘‘commerce”’ is defined in the 
Federal Trade Commission Act, of said preparations, which advertisement 
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contains any representation prohibited in paragraph 1 hereof, or which 
pls a0 comply with the affirmative requirements set forth in paragraph 2 
ereof. 

It ws further ordered, That the respondent, shall within 10 days after 
service of this order, file with the Commission an interim report in writing 
stating whether he intends to comply with this order, and, if so, the manner 
and form in which he intends to comply; and that within 60 days after 
service of this order, said respondent shall file with the Commission a re- 
port in writing setting forth in detail the manner and form in which he has 
complied with this order. 
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In THE MATTER OF 


AMERICAN FLAG COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF THE WOOL 
PRODUCTS LABELING ACT OF 1939, APPROVED OCT. 14, 1940 


Docket 6261. Complaint, Dec. 15, 1944——Decision, Apr. 27, 1945 


Where a corporation engaged in the manufacture and interstate sale and distribution of 
merchandise of a decorative nature such as flags, banners and pennants, including 
certain products composed in whole or in part of rayon or wool— 

(a) Sold products which, in texture and appearance, resembled silk, product of the 
cocoon of the silkworm, long held in great public esteem, without disclosing in 
words familiar to the purchasing public that such products were made in whole 
or in part of rayon, whereby many were led to believe that they were silk; 

(b) Represented through use of the words and expressions ‘‘rayon silk,” ‘‘rayon bem- 
berg silk,” “‘rayon celanese taffeta silk,” ‘‘yellow silk bullion fringe,” ‘‘yellow silk 
tassels and cord”’ in its advertising and invoices and in various other ways, that 
its said rayon products were silk; 

With effect of misleading and deceiving purchasers, including wholesalers and retailers, 
as to the fiber content of its products and of placing in the hands of its purchasers 
for resale.a means and instrumentality whereby they might and did deceive the 
purchasing public in said respect; and with the result that substantial quantities 
thereof were purchased as composed in whole or in part of silk; and, 

Where said corporation, engaged as aforesaid— 

(c) Sold products composed in whole or in part of wool, reprocessed wool or reused 
wool, including flags, banners and pennants, misbranded in violation of the Wool 
Products Labeling Act and rules and regulations thereunder, in that it did not 
affix thereto a stamp, tag, label or other means of identification showing the per- 
centage of the total fiber weight of wool, reprocessed wool and reused wool and 
non-wool fiber and maximum percentage of adulterating matter, etc.; and proper 
identification of the manufacturer, seller, etc., as thereby required: : 

Held, That said acts, practices and methods, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and deceptive 
acts and practices in commerce within the intent and meaning of the Federal Trade 
Commission Act and the Wool Products Labeling Act of 1939. 


Mr. DeWitt T. Puckett and Mr. G. M. Martin for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act and 
the Wool Products Labeling Act of 1939, and by virtue of the authority 
vested in it by said acts, the Federal Trade Commission having reason to 
believe that American Flag Company, a corporation, hereinafter referred 
to as respondent, has violated the provisions of said acts and the rules and 
regulations promulgated under the Wool Products Labeling Act of 1939, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 
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ParaGrapH 1. The respondent, American Flag Company, is a corpora- 
tion, organized, existing and doing business under and by virtue of the 
laws of the State of New York, with its principal office and place of busi- 
ness located at 73-77 Mercer Street, New York, N. Y. Respondent is 
now, and for more than two years last past has been, engaged in the man- 
ufacture, sale and distribution of merchandise of a decorative nature, such 
as flags, banners and pennants to purchasers for resale throughout the 
United States. 

Respondent has caused and is now causing said products when sold by 
it to be transported from its place of business in the State of New York to 
purchasers for resale thereof located in the various other States of the 
United States and in the District of Columbia. Respondent maintains 
and at all times mentioned herein has maintained a substantial course 
of trade in said products in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 2. Among the products offered for sale and sold by the respond- 
ent, in commerce as aforesaid, are some which are composed wholly or in 
part of rayon. : 

Par. 3. Rayon is a chemically manufactured fiber which may be man- 
ufactured so as to simulate silk fibers in texture and in appearance, and 
fabrics manufactured from such rayon fibers simulate silk fabrics in tex- 
ture and in appearance. Merchandise manufactured from such rayon 
fabrics has the appearance and feel of silk and many members of the pur- 
chasing public are unable to distinguish between such rayon products 
‘and products manufactured from silk, the product of the cocoon of the 
silkworm. Consequently, such rayon products are readily accepted by. 
some members of the purchasing public as silk products. 

Par. 4. Products manufactured from silk, the product of the cocoon 
of the silkworm, have for many years been held and still are held in great 
public esteem because of their outstanding qualities, and there has been 
for many years, and still is, a public demand for such products. 

Par. 5. The respondent manufactures and sells in commerce, as afore- 
said, products composed wholly or in part of rayon, which products simu- 
late in texture and appearance products composed wholly or in part of 
silk, the product of the cocoon of the silkworm. Respondent does not in- 
form the purchasing public of the fact that the said products which re- 
semble silk in texture and appearance, are made wholly or in part of rayon 
and not of silk. ; ; ; 

Par. 6. The practice of the respondent in offering for sale and selling 
said products, manufactured wholly or in part of rayon, which resemble in 
texture and appearance products manufactured from silk, in conamerce as 
aforesaid, without disclosing in words familiar to the purchasing public 
the fact that said products are manufactured wholly or in part of rayon, is 
misleading and deceptive, and many members of the purchasing public 
are thereby led to believe that the said rayon products are composed 
wholly or in part of silk, the product of the cocoon of the silkworm. 

Par. 7. The use by respondent of the acts and practices hereinabove 
described has the, capacity and tendency to mislead and deceive and does 
mislead and deceive wholesalers and retailers who purchase respondent 8 
said products as to the fiber content thereof. By said acts and practices 
respondent also places in the hands of purchasers of its products for resale 
a means and instrumentality whereby they may and do deceive the pur- 
chasing public as to the fiber content of said products. As a result of this 
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deception, substantial quantities of respondent’s products are purchased 
in the belief that they are composed wholly or in part of silk, the product 
of the cocoon of the silkworm. 

Par. 8. In addition to misrepresenting the fiber content of its said 
products, in the manner described above, the respondent has, in the course 
and conduct of its said business, further misrepresented the fiber content 
of its fabrics through the use of the words ‘‘rayon silk,” “rayon bemberg 
silk,” “‘rayon celanese taffeta silk,” “yellow silk bullion fringe,” “yellow 
silk tassels and cord”’ in its advertising and invoices and in various other 
ways. 

By and through the use of the expressions ‘‘rayon silk,” “rayon bem- 
berg silk,” ‘‘rayon celanese taffeta silk,” ‘yellow silk bullion fringe” and 
“yellow silk tassels and cord”’ in the manner above described, the respond- 
ent has represented and now represents that its said products composed of 
rayon are composed of silk, the product of the cocoon of the silkworm. 

Par. 9. The use by the respondent of the acts and practices hereinabove 
described has the capacity and tendency to and does mislead and deceive 
the purchasers of its products as to the fiber content thereof. By the use 
of said acts and practices the respondent also places in the hands of pur- 
chasers for resale of its said products a means and instrumentality whereby 
they may and do mislead and deceive the purchasing public as to the fiber 
content of its said products. Asa result of this deception substantial quan- 
tities of respondent’s products are purchased in the belief that they are 
composed of silk. 

Par. 10. Respondent is also engaged in the introduction and manu- 
facture for introduction into commerce, and in the sale, transportation 
and distribution of wool products, as such products are defined in the 
Wool Products Labeling Act of 1939, in commerce, as “commerce” is de- 
fined in said Act and in the Federal Trade Commission Act. Many of 
respondent’s said products are composed wholly or in part of wool, re- 
processed wool, or reused wool, as those terms are defined in the Wool 
Products Labeling Act of 1939, and such products are subject to the pro- 
visions of said act and the rules and regulations promulgated thereunder. 
Since July 15, 1941, respondent has violated the provisions of said act 
and said rules and regulations in the introduction and manufacture for 
introduction into commerce, and in the sale, transportation and distribu- 
tion of said wool products in said commerce, by causing said wool prod- 
ucts to be misbranded within the intent and meaning of the said act and 
rules and regulations. 

Par. 11. Among the wool products introduced and manufactured for 
introduction into commerce, and sold, transported and distributed in com- 
merce as aforesaid, were flags, banners and pennants. Exemplifying re- 
spondent’s practice of violating said act and the rules and regulations pro- 
mulgated thereunder is its misbranding of the aforesaid products in viola- 
tion of the provisions of said act and said rules and regulations by failing to 
affix to said products a stamp, tag, label or other means of identification 
or a substitute in lieu thereof, as provided by said act, showing (a) the 
percentage of the total fiber weight of the wool product, exclusive of orna- 
mentation not exceeding 5 percentum of said total fiber weight of (1) wool 
(2) reprocessed wool, (3) reused wool, (4) each fiber other than wool if said 
percentage by weight of such fiber is 5 percentum or more, and (5) the 
aggregate of all other fibers; (6) the maximum percentage of the total 
weight of the wool product of nonfibrous loading, filling, or adulterating 
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matter; (c) the percentages in words and figures plainly legible by weight 
of the wool contents of such wool product where said wool product contains 
a fiber other than wool; (d) the name of the manufacturer of the wool 
product, or the manufacturer’s registered identification number and the 
name of a seller or reseller of the product, as provided for in the rules and 
regulations promulgated under such act, or the name of one or more per- 
sons subject to section 3 of said act with respect to such wool product. 

Par. 12. The acts, practices and methods of respondent as alleged in 
Paragraphs 10 and 11 hereof, constitute misbranding of wool products 
and are in violation of the Wool Products Labeling Act of 1939 and the 
rules and regulations promulgated thereunder and all of the aforesaid acts, 
practices and methods as alleged herein are to the prejudice and injury 
of the public and constitute unfair or deceptive acts or practices in com- 
merce within the intent and meaning of the Federal Trade Commission 
Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, and 
the Wool Products Labeling Act of 1939, the Federal Trade Commission 
on the 15th day of December, 1944, issued and subsequently served its 
complaint in this proceeding upon respondent, American Flag Company, 
a corporation, charging it with the use of unfair and deceptive acts and 
practices in commerce in violation of the provisions of said acts. After the 
issuance of said complaint, the respondent submitted an answer admitting 
all the material allegations of fact set forth in said complaint and waiving 
all intervening procedure and further hearing as to said facts, which an- 
swer was duly filed in the office of the Commission. Thereafter this pro- 
ceeding regularly came on for final hearing before the Commission on the 
said complaint and answer thereto and the Commission having duly con- 
sidered the matter and being now fully advised in the premises finds that 
this proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, American Flag Company, is a corporation, 
organized, existing and doing business under and by virtue of the laws 
of the State of New York, with its principal office and place of business 
located at 73-77 Mercer Street, New York, N. Y. Respondent is now 
and for more than two years last past has been engaged in the manufacture, 
sale and distribution of merchandise of a decorative nature, such as flags, 
banners and pennants to purchasers for resale throughout the United 
Perma sbndanE has caused and is now causing said products when sold by 
it to be transported from its place of business in the State of New York 
to purchasers for resale thereof located in the various other States of the 
United States and in the District of Columbia. Respondent maintains 
and at all times mentioned herein has maintained a substantial course of 
trade in said products in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 2. Among the products offered for sale and sold by the respond- 
ent, in commerce as aforesaid, are some which are composed wholly or in 


part of rayon. 
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Par. 3. Rayon is a chemically manufactured fiber which may be man- 
ufactured so as to simulate silk fibers in texture and in appearance, and 
fabrics manufactured from such rayon fibers simulate silk fabrics in tex- 
ture and in appearance. Merchandise manufactured from such rayon 
fabrics has the appearance and feel of silk and many members of the pur- 
chasing public are unable to distinguish between such rayon products and 
products manufactured from silk, the product of the cocoon of the silk- 
worm.. Consequently, such rayon products are readily accepted by some 
members of the purchasing public as silk products. 

Par. 4. Products manufactured from silk, the product of the cocoon 
of the silkworm, have for many years been held and still are held in great 
public esteem because of their outstanding qualities, and there has been 
for many years, and still is, a public demand for such products. 

Par. 5. The respondent manufactures and sells in commerce, as afore- 
said, products composed wholly or in part of rayon, which products simu- 
late in texture and appearance products composed wholly or in part of 
silk, the product of the cocoon of the silkworm. Respondent does not 
inform the purchasing public of the fact that the said products which re- 
semble silk in texture and appearance, are made wholly or in part of rayon 
and not of silk. 

Par. 6. The practice of the respondent in offering for sale and selling 
said products, manufactured wholly or in part of rayon, which resemble 
in texture and appearance products manufactured from silk, in commerce 
as aforesaid, without disclosing in words familiar to the purchasing public 
the fact that said products are manufactured wholly or in part of rayon, 
is misleading and deceptive, and many members of the purchasing public 
are thereby led to believe that the said rayon products are composed 
wholly or in part of silk, the product of the cocoon of the silkworm. 

Par. 7. The use by respondent of the acts and practices hereinabove 
described has the capacity and tendency to mislead and deceive and does 
mislead and deceive wholesalers and retailers who purchase respondent’s 
said products as to the fiber content thereof. By said acts and practices 
respondent also places in the hands of purchasers of its products for resale 
a means and instrumentality whereby they may and do deceive the pur- 
chasing public as to the fiber content of said products. As a result of this 
deception, substantial quantities of respondent’s products are purchased 
in the belief that they are composed wholly or in part of silk, the product 
of the cocoon of the silkworm. 

Par. 8. In addition to misrepresenting the fiber content of. its said 
products, in the manner described above, the respondent has, in the course 
and conduct of its said business, further misrepresented the fiber content 
of its fabrics through the use of the words “‘rayon silk,”’ ‘‘rayon bemberg 
silk,” “‘rayon celanese taffeta silk,” “yellow silk bullion fringe,” “yellow 
silk tassels and cord”’ in its advertising and invoices and in various other 
ways. 

By and through the use of the expressions ‘rayon silk,” “rayon bem- 
berg silk,” “rayon celanese taffeta silk,” “yellow silk bullion fringe” and 
‘‘yellow silk tassels and cord” in the manner above described, the respond- 
ent has represented and now represents that its said products composed 
of rayon are composed of silk, the product of the cocoon of the silkworm. 

Par. 9. The use by the respondent of the acts and practices hereinabove 
described has the capacity and tendency to and does mislead and deceive 
the purchasers of its products as to the fiber content thereof. By the use 
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of said acts and practices the respondent also places in the hands of pur- 
chasers for resale of its said products a means and instrumentality whereby. 
they may and do mislead and deceive the purchasing public as to the fiber 
content of its said products. As a result of this deception substantial 
quantities of respondent’s products are purchased in the belief that they 
are composed of silk. 

Par. 10. Respondent is also engaged in the introduction and manufac- 
ture for introduction into commerce, and in the sale, transportation and 
distribution of wool products, as such products are defined in the Wool 
Products Labeling Act of 1939, in commerce, as “‘commerce”’ is defined in 
said act and in the Federal Trade Commission Act. Many of respondent’s 
said products are composed wholly or in part of wool, reprocessed wool, or 
reused wool, as those terms are defined in the Wool Products Labeling Act 
of 1939, and such products are subject to the provisions of said act and 
the rules and regulations promulgated thereunder. Since July 15, 1941, 
respondent has violated the provisions of said act and said rules and regu- 
lations in the introduction and manufacture for introduction into com- 
merce, and in the sale, transportation and distribution of said wool prod- 
ucts in said commerce, by causing said wool products to be misbranded 
within the intent and meaning of the said act and rules and regulations. 

Par. 11. Among the wool products introduced and manufactured for 
introduction into commerce, and sold, transported and distributed in 
commerce as aforesaid were flags, banners and pennants. Exemplifying 
respondent’s practice of violating said act and the rules and regulations 
promulgated thereunder is its misbranding of the aforesaid products in 
violation of the provisions of said act and said rules and regulations by 
failing to affix to said products a stamp, tag, label or other means of identi- 
fication, or a substitute in lieu thereof, as provided by said act, showing 
(a) the percentage of the total fiber weight of the wool product, exclusive 
of ornamentation not exceeding 5 percentum of said total fiber weight of 
(1) wool, (2) reprocessed wool, (3) reused wool, (4) each fiber other than 
wool if said percentage by weight of such fiber is 5 percentum or more, 
and (5) the aggregate of all other fibers; (b) the maximum percentage of 
the total weight of the wool product of nonfibrous loading, filling, or 
adulterating matter; (c) the percentages in words and figures plainly 
legible by weight of the wool contents of such wool product where said 
wool product contains a fiber other than wool; (d) the name of the manu- 
facturer of the wool product, or the manufacturer’s registered identifica- 
tion number and the name of a seller or reseller of the product, as provided 
for in the rules and regulations promulgated under such act, or the name 
of one or more persons subject to section 3 of said act with respect to such 
wool product. 

CONCLUSIONS 


The aforesaid acts, practices and methods of respondent, as herein 
found, are all to the prejudice and injury of the public and constitute un- 
fair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act and the Wool Products 


Labeling Act of 1939. 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the answer of respondent in 
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which answer respondent admits all of the material allegations of fact set 
forth in said complaint and states that it waives all intervening procedure 
and further hearing as to said facts, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has violated 
the provisions of the Federal Trade Commission Act and the provisions 
of the Wool Products Labeling Act of 1939. 

It is ordered, That respondent, the American Flag Company, a corpora- 
tion, its officers, representatives, agents and employees, directly or through 
any corporate or other device in connection with the offering for sale, sale 
and distribution of flags or other articles of a decorative nature, or other 
fiber products, in commerce, as ‘‘commerce”’ is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Using the word ‘‘taffeta”’ or any other descriptive term indicative 
of silk to designate or describe any product which is not composed en- 
tirely of silk, the product of the cocoon of the silkworm; Provided, however, 
that such word or descriptive term may be used truthfully to designate or 
describe the type of weave, construction or finish if such word is qualified 
by using in immediate connection or conjunction therewith in letters of 
at least equal size and conspicuousness words clearly and accurately nam- 
ing the fibers or materials from which such product is made. 

2. Using the unqualified word ‘silk’ or any other word or words of 
similar import to designate or describe any fabric which is not composed 
wholly of unweighted silk, the product of the cocoon of the silkworm. 

3. Advertising, offering for sale, or selling products composed in whole 
or in part of rayon without clearly disclosing such rayon content; and 
when such products are composed in part of rayon and in part of other 
fibers or materials, all such fibers or materials, including the rayon, shall 
be clearly and accurately disclosed. 

It is further ordered, That respondent, American Flag Company, a cor- 
poration, its officers, representatives, agents and employees, directly or 
through any corporate or other device, in connection with the introduction 
or manufacture for introduction into commerce, or the sale, transporta- 
tion or distribution in commerce, as ‘‘commerce”’ is defined in the afore- 
said acts, do forthwith cease and desist from misbranding flags or other 
articles of a decorative nature or other ‘wool products” as such products 
are defined in and subject to the Wool Products Labeling Act of 1939, 
which products contain, purport to contain or in any way are represented 
as containing “wool,” “reprocessed wool” or ‘‘reused wool”’ as those 
terms are defined in said Act by failing to affix securely or place on such 
products a stamp, tag, label or other means of identification showing in a 
clear and conspicuous manner: 

(a) The percentage of the total fiber weight of such wool product, exclu- 
sive of ornamentation not exceeding five percentum of said total fiber 
weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) each fiber 
other than wool where said percentage by weight of such fiber is five per- 
centum or more, and (5) the aggregate of all other fibers. 

(6) The maximum percentage of the total weight of such wool product 
of any nonfibrous loading, filling, or adulterating matter. 

(c) The name of the manufacturer of such wool product; or the manu- 
facturer’s registered identification number and the name of a seller of such 
wool product; or the name of one or more persons introducing such wool 
product into commerce, or engaged in the sale, transportation, or distribu- 
tion thereof in commerce, as “commerce”’ is defined in the Federal Trade 
Commission Act and the Wool Products Labeling Act of 1939. 
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Provided, that the foregoing provisions concerning misbranding shall not 
be construed to prohibit acts permitted by paragraphs (a) and (b) of sec- 
tion 3 of the Wool Products Labeling Act of 1939; and provided, further, 
that nothing contained in this order shall be construed as limiting any ~ 
applicable provisions of said Act or the Rules and Regulations promul- 
gated thereunder. 

It ts further ordered, That the respondent, shall within 60 days after 
service upon it of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which it has complied with 
this order. 
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In THE MATTER OF 


SCOTCH WOOLEN MILLS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 940. Complaint, Nov. 6, 1942 \—Decision, May 1, 1945 


Where a corporation engaged in the tailoring of made-to-measure clothing for men and 
women and in the sale and distribution thereof to purchasers throughout the 
United States through a retail branch at its home office and through some 2,500 
dealers whom it furnished with samples, catalogs, display cards, window display 
advertisements, circulars for distribution to prospective customers, mats for news- 
paper advertising, and various other forms of advertising material— 

Represented through corporate name ‘‘Scotch Woolen Mills” under which it traded 
and which it used on stationery and featured in its aforesaid catalogs, display 
cards, etc., frequently followed by a statement such as ‘‘ World’s Greatest Tailors” 
and, more recently, by the word “Tailors,” that it was a manufacturer of woolen 
cloth, that the cloth used by it in tailoring the ‘“‘made-to-measure”’ clothing offered 
for sale was woven in Scotland, and that it owned, operated, or controlled manu- 
facturing establishments in Scotland in which such cloth was woven, or establish- 
ments in the United States in which it was woven from wool or yarn imported from 
Scotland; 

Notwithstanding the fact that it purchased all the woolen cloth it used in tailoring said 
garments from the manufacturers or jobbers; and only a very small proportion of 
such cloth—and in some seasons none—was of Scotch wool or imported from Scot- 
land; 

With capacity and tendency to mislead a substantial portion of the purchasing public 
in the aforesaid respects and thereby induce the purchase of the made-to-measure 
clothing tailored by it by said public, which prefers clothing made of cloth woven 
from wool or yarn imported from Scotland, esteemed for quality and durability, 
and to deal directly with a clothing manufacturer who weaves his cloth also, as 
eliminating the profits of the middlemen and securing other advantages; and with 
result also of placing in the hands of dealers and others the means whereby mem- 
bers of the public might be misled and deceived concerning its business status and 
the source of the cloth used in its garments: 

Held, That said acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public and constituted unfair and deceptive acts and 
practices in commerce. 


As respects the alleged misleading use of the trade and corporate name “Scotch Woolen 
Mills” by a concern engaged in tailoring made-to-measure clothing which did not 
also weave the cloth from which its clothing was tailored, the use of words such as 
“World’s Greatest Tailors” or ‘‘Tailors” in connection with the name ‘Scotch 
Woolen Mills” did not serve to inform the public that it was only a tailor and did 
not weave the cloth it used, but merely to emphasize the thought that it was a 
weaver also engaged in tailoring garments from the cloth it wove. 


Before Mr. John W. Addison, trial examiner. 
Mr. R. P. Bellinger for the Commission. 


Mr. Isaac 8. Rothschild and Mr. Arthur B. Schaffner, of Chicago, Ill., for 
respondent. 
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AMENDED AND SUPPLEMENTAL CoMPLAINT 


Whereas, on the 12th day of December, 1922, the Federal Trade Com- 
mission issued, and on the 14th day of December, 1922, served on the re- 
spondent Scotch Woolen Mills, its complaint; and, 

Whereas, on the 18th day of July, 1924, the Commission entered its or- 
der dismissing said complaint; and, 

Whereas, on the 4th day of August, 1942, a petition was filed with the 
Commission, praying that the order of dismissal be vacated and set aside, 
that an amended and supplemental complaint be issued and that the case 
Seem onal for further proceedings as the public interest may require; 
and, 

Whereas, on the 7th day of August, 1942, the Commission issued and on 
the 10th day of August, 1942, served on respondent an order, setting the 
9th day of September, 1942, at its offices in Washington, D. C., as the time 
and place when and where a hearing on said petition would be held; and, 

Whereas, after hearing oral argument, both for and against the prayers 
of the aforesaid petition, after consideration of the answer and brief filed 
by respondent and upon consideratfon of the premises, the Commission on 
the 25th day of September, 1942 issued, and on the 28th day of September, 
1942 served on the respondent, its order, directing that the order dismiss- 
ing the complaint heretofore entered in this matter on the 18th day of 
July, 1924, as aforesaid, be vacated and set aside and that this case be re- 
opened for further proceedings as public interest may require, 

Now therefore, pursuant to the provisions of the Federal Trade Commis- 
sion Act, and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Scotch Woolen Mills, a 
corporation, hereinafter referred to as respondent, has violated the pro- 
visions of said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues its 
-amended and supplemental complaint stating its charges in that respect 
as follows: 

ParaGrAPH 1. Respondent, Scotch Woolen Mills, is a corporation, or- 
ganized under the laws of the State of Illinois with its principal place of 
business located on Adams, Halstead and Green Streets in the city of 
Chicago, III. 

Par. 2. Respondent is now, and for more than one year last past has 
been, engaged in the tailoring of ‘‘made-to-measure”’ clothing from wool 
cloth of various patterns, designs and weaves and in the sale and distribu- 
tion thereof in commerce among and between the various States of the 
United States and in the District of Columbia. 

Respondent receives and accepts orders for its “made-to-measure”’ 
clothing from various local representatives located in the various States 
of the United States and in the District of Columbia and causes said cloth- 
ing, when completed, to be transported from its place of business located 
in the State of Illinois to such local representatives at their respective 
points of location in the various States of the United States and in the 
District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said ‘‘made-to-measure”’ clothing in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 3. In the furtherance of the sale and distribution of its ‘‘made-to- 
measure” clothing, as aforesaid, respondent has been, and is now, engaged 
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in falsely representing the nature and extent of the business conducted 
by it and the source of the woolen cloth used by it in the manufacture of 
the aforesaid ‘“made-to-measure” clothing, through deceptive and mis- 
leading representations and implications disseminated by advertisements 
inserted in newspapers and other periodicals and on letterheads, billheads, 
pamphlets, circulars, folders, spot cards and other advertising media. 

Among and typical of such deceptive and misleading representations 
and implications are those made by respondent through the corporate and 
trade name under which respondent conducts its business. Respondent 
advertises its tailoring business and its ‘“‘made-to-measure”’ clothing under 
the name “Scotch Woolen Mills” and causes said name to be prominently 
displayed in newspaper and periodical advertising, and on letterheads, 
billheads, pamphlets, circulars, folders, spot cards and other advertising 
media distributed to the various local representatives to be displayed by ~ 
such representatives to the purchasing public. 

Par. 4. Through the use of the corporate and trade name “Scotch 
Woolen Mills” and through the use of the words “Scotch,” “ Woolen” 
and “Mills” in that corporate and trade name, respondent has variously 
represented and is now representing, directly and by implications: 

1. That it is engaged in the business of manufacturing woolen cloth; and, 

2. That the cloth used by it in the tailoring of the “‘made-to-measure”’ 
clothing distributed by it as aforesaid, is manufactured and woven in 
Scotland; and, 

3. That it owns, operates or controls one or more factories or manufac- 
turing plants located in Scotland, in which the cloth used by it, as afore- 
said, is woven or manufactured; and, 

4. That it owns, operates or controls one or more factories or manu- 
facturing plants located in the United States, in which the cloth used by 
it, as aforesaid, is woven or manufactured from yarn or wool imported from 
Scotland. 

Par. 5. The name “Scotch Woolen Mills” and the words, ‘Scotch,’ 
“Woolen” and ‘ Mills,” as used by respondent in its corporate and trade 
name, are false and misleading. 

The respondent is not engaged in the business of manufacturing woolen 
cloth. Respondent does not own, operate or control any factory or manu- 
facturing plant, located either in Scotland or in the United States, in 
which woolen cloth used by it, as aforesaid, is woven or manufactured. In 
fact, respondent purchases all of the woolen cloth used by it in tailoring 
its “‘made-to-measure”’ clothing from jobbers or direct from the manu- 
facturers of such woolen cloth. 

Par. 6. There is a preference on the part of a substantial portion of the 
purchasing public for clothing manufactured from woolen cloth woven in 
Scotland and for clothing manufactured from woolen cloth woven from 
wool or yarn imported from Scotland. There is also a preference on the 
part of a substantial portion of the purchasing and consuming public and 
dealers to deal direct with the manufacturers of clothing who are also man- 
ufacturers or weavers of the cloth from which such clothing is tailored, in 
the belief that more reliance can be placed on such manufacturer with 
reference to carrying out contracts and in the further belief that lower 
prices, elimination of middleman’s profits, superior products and other ad- 
vantages can be obtained. 

Par. 7. The use by respondent of the foregoing false, misleading and 
deceptive corporate and trade name.and representations and implications 
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arising therefrom, as aforesaid, has the tendency and capacity to mislead 

and deceive a substantial portion of the purchasing public into the errone- 
_ ous and mistaken belief that respondent is engaged in the business of man- 
ufacturing woolen cloth, as well as the business of manufacturing clothing, 
) that the cloth used by respondent in the tailoring of the aforesaid clothing 
is manufactured or woven in Scotland, that respondent owns, operates or 
controls one or more factories or manufacturing plants in Scotland in which 
the cloth used by it in the tailoring of the aforesaid clothing is woven or 
manufactured, that respondent owns, operates or controls one or more 
factories or manufacturing plants located in the United States, in which 
the woolen cloth used by it, as aforesaid, is manufactured or woven from 
_ yarn or wool imported from Scotland and to induce a substantial portion 
of the purchasing public, because of such erroneous and mistaken beliefs, 
to purchase respondent’s aforesaid “‘made-to-measure”’ clothing. 

Par. 8. The use by respondent of the foregoing false and misleading 
corporate and trade name ‘“‘Scotch Woolen Mills”’ places in the hands of 
its local representatives a means and instrumentality by which said local 
representatives could and might mislead and deceive the purchasing public 
into believing any one or more of the erroneous, misleading and deceptive 
representations and implications set out in paragraph 4 hereof and to 
induce a substantial portion of the purchasing public, because of such 
erroneous and mistaken beliefs, to purchase respondent’s aforesaid ‘‘made- 
to-measure”’ clothing. 

Par. 9. The aforesaid acts and practices of said respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on December 12, 1922, issued and subse- 
quently served its complaint in this proceeding upon respondent, Scotch 
Woolen Mills, a corporation, charging it with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. After 
the filing of respondent’s answer to said complaint, testimony and other 
‘evidence were taken before trial examiners theretofore duly designated, 
and said testimony and other evidence were duly recorded and filed in the 
office of the Commission. The proceeding then came on for hearing on the 
complaint, answer, testimony and other evidence, briefs in support of and 
in opposition to the complaint, and the oral arguments of counsel, and the 
Commission on July 18, 1924, entered an order of dismissal without 
assignment of reasons. he 
On August 4, 1942, the Assistant Chief Counsel of the Commission filed 
a petition praying that the aforesaid order of dismissal be vacated, that 
an amended and supplemental complaint issue, and that the case be re- 
opened for such further proceedings as the public interest may require. 
Thereafter, on August 7, 1942, the Commission ordered hearing on said 
petition, and on August 10, 1942, served said order on Scotch Woolen 
Mills, together with a copy of the petition. On September 9, 1942, Scotch 
Woolen Mills filed its answer to said petition, and on the same day oral 
argument of the matter was had before the Commission. On Septem- 
ber 25, 1942, the Commission entered its order setting aside and vacating 


488 FEDERAL TRADE COMMISSION DECISIONS 
Findings 40 F. T. C. 


the order of dismissal entered in this proceeding on July 18, 1924, and re- 
opened the case for such further proceedings as the public interest re- 
uired. 

2 On November 6, 1942, the Commission issued and subsequently served 
upon respondent Scotch Woolen Mills its amended and supplemental com- 
plaint charging said respondent with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of the Federal 
_ Trade Commission Act. After the issuance of said amended and supple- 
mental complaint and the filing of respondent’s answer thereto, testimony 
and other evidence were introduced before an examiner of the commission 
theretofore duly designated by it, and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. Thereafter, 
the proceeding regularly came on for final hearing before the Commission 
on the said complaint, the answer thereto, testimony and other evidence, 
report of the trial examiner and exceptions thereto, briefs in support of 
and in opposition to the complaint, and the oral arguments of counsel; and 
the Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


PARAGRAPH 1. Respondent, Scotch Woolen Mills, is a corporation, 
organized and existing under the laws of the State of Illinois, with its office 
and principal place of business at Adams, Halstead, and Green Streets, 
Chicago, Ill. Respondent is now, and for many years last past has been, 
engaged in tailoring “‘made-to-measure”’ clothing which it sells to pur- 
chasers located throughout the United States. 

Par. 2. In the course and conduct of the aforesaid business, respondent 
causes said clothing to be transported from its place of business in Chicago, 
Ill., to purchasers thereof at their points of location in the various States 
of the United States and in the District of Columbia, and maintains, and | 
has maintained, a course of trade in said “‘made-to-measure”’ clothing in 
commerce between and among the various States of the United States and 
in the District of Columbia. 

Par. 3. Respondent, Scotch Woolen Mills, was incorporated about 
1919 and is successor to the business of a partnership which was organized 
about 1905 or 1906 and which traded under the name “Scotch Woolen 
Mills” until said business was taken over by the respondent corporation. 
The partnership and its successor, the respondent. corporation,, have at 
all times since 1906 been engaged in the sale and distribution of men’s suits 
and overcoats ‘‘made-to-measure’’ for the ultimate purchasers. Within 
the last few years respondent has also engaged in the sale and distribution 
of “made-to-measure’”? women’s suits and other garments. For many 
years the sale and distribution of merchandise was accomplished through 
retail establishments operated by the partnership and later by the corpo- 
rate respondent. These retail branches were operated under the name 
“Scotch Woolen Mills.” In the course of time, a large number of dealers 
were secured and the number of directly operated branches gradually 
decreased until at present the only retail branch maintained and operated 
directly by respondent is at its home office in Chicago. Respondent now 
has some 2,500 dealers, some of whom handle respondent’s products ex- 
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clusively but who more usually conduct clothing stores, dry cleaning shops, 
and similar establishments and who handle respondent’s products in con- 
nection with their other business. These dealers are furnished with 
samples of woolen cloth for display to their customers in order that selec- 
_ tions may be made therefrom for the garments ordered. When a sale is 
made, the dealer takes the customer’s measurements and records them on 
a form provided by respondent and in accordance with its instructions, 
and mails the measurements, with an order for the garments desired, to the 
respondent in Chicago. Respondent makes and ships the clothing so or- 
dered to the dealer or direct to the dealer’s customer, if so directed by the 
dealer. Originally, the business was conducted on a one-price: policy; 
that is, a man’s suit made from any sample offered was $15. About 1919, 
the single-price policy was discontinued and retail prices of men’s suits in- 
creased to $32.50, $36.50, and $39.50, respectively. In 1920, two price 
lines were offered which retailed at $43.50 and $51.50, respectively. Since 
that time prices have fluctuated, the 1943 wholesale prices of men’s suits 
having been in three lines priced at $25.25, $29, and $31, respectively. 
Respondent has suggested the retail prices at which dealers should sell to 
the consuming public but has not attempted to control those prices. The 
number of sample patterns of cloth offered each season from which pur- 
chasers may make a selection has varied from about 210 to 300. 

Par. 4. (a) Respondent has at all times traded under its corporate 
name ‘‘Scotch Woolen Mills” and uses this name on its letterheads, en- 
velopes, billheads, and other stationery. It furnishes to its dealers cata- 
jogs, display cards, window display advertisements, circulars for distribu- 
tion to prospective customers, mats for newspaper advertising by dealers, 
and various other forms of advertising material for use in promoting the 
sale of its products, all of which feature the name ‘‘Scotch Woolen Mills,” 
frequently followed by a statement such as “ World’s Greatest Tailors” 
and quite recently by the word “Tailors.” 

(b) At about the time the predecessor partnership entered the business 
described, the use of trade names containing the words ‘‘ Woolen Mills” 
by tailoring concerns was relatively new. In succeeding years many such 
concerns were organized and operated upon a national or seminational 
scale. Typical of the names used to designate this type of business are 
“Dundee Woolen Mills,” “American Woolen Mills,” ‘English Woolen 
Mills,” ‘Leeds Woolen Mills,” ‘Glasgow Woolen Mills,” “United 
Woolen Mills,” and others. These tailoring concerns conducted their 
business more or less upon the same general plan as Scotch Woolen Mills. 
From about 1924 and in subsequent years, after suitable proceedings, this 
Commission issued a number of orders to cease and desist requiring certain 
tailoring houses operating upon a wide scale to give up the use of “ Mills 
or “Woolen Mills” as a designation for their business. Other concerns 
gave up the use of such designations for their tailoring business without 
any proceeding having been brought by this Commission. The record in 
this proceeding indicates that there are probably a number of tailors who 
do a local, intrastate business who designate themselves as ‘‘ Woolen 
Mills,”’ but respondent Scotch Woolen Mills is apparently the only tailor- 
ing concern carrying on a large interstate business which now character- 
izes itself as ‘‘ Woolen Mills,” when it does not in fact produce the cloth it 

in i iloring business. } 
pe 5 By ae of the name ‘Scotch Woolen Mills” used to desig- 
nate and describe its tailoring business and placed before the public in con- 
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nection with such business in the manner heretofore described, respondent 
has represented, and now represents, that it is a manufacturer of woolen 
cloth, that the cloth used by it in tailoring the “‘made-to-measure”’ cloth- 
ing offered for sale is woven in Scotland, and that it owns, operates, or 
controls manufacturing establishments in Scotland in which the cloth it 
uses is woven or establishments in the United States in which the cloth it 
uses is woven from wool or yarn imported from Scotland. 

Par. 6. There is a preference on the part of a substantial portion of the 
purchasing public for clothing made of woolen cloth woven in Scotland 
and for clothing made of woolen cloth woven from wool or yarn imported 
from Scotland. Such materials have a good reputation for quality and 
durability and are favorably regarded by large numbers of the purchasing 
public. There is also a preference on the part of a substantial portion of 
the purchasing and consuming public for dealing directly with a manu- 
facturer of clothing who also weaves the cloth from which such clothing is 
tailored, because of the belief on the part of such members of the public 
that in this manner lower prices or greater value can be secured through 
the elimination of the profits of the middlemen, that superior products 
can be had, and other advantages obtained. 

Par. 7. In truth and in fact, respondent is not engaged in the business 
of manufacturing woolen cloth. The use of words such as “‘ World’s Great- 
est Tailors” or “Tailors” in connection with the name ‘‘Scotch Woolen 
Mills” does not serve to inform the public that respondent is only a tailor 
and does not weave the cloth it uses. In fact, it merely serves to empha- 
size the thought that respondent. is a weaver also engaged in tailoring 
garments from the cloth it weaves. Respondent does not own, operate, or 
control any manufacturing establishment located in Scotland, or else- 
where, in which the woolen cloth used by it in tailoring the garments which 
it offers for sale and sells is woven. As a matter of fact, respondent pur- 
chases all of the woolen cloth used by it from the manufacturers or job- 
bers. Only a very small proportion of the cloth used by respondent has 
been of Scotch wool or imported from Scotland. Of the 210 to 300 cloth 
patterns offered each season, the proportion of Scotch woolens has been 
from 4 to 15 patterns, and in some seasons none of the goods offered was 
Scotch woolen. 

Par. 8. The use by respondent of the misleading and deceptive corpo- 
rate and trade name ‘‘Scotch Woolen Mills” in the manner heretofore 
stated has the capacity and tendency to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken belief 
that respondent manufactures the woolen cloth it uses in tailoring the 
clothing offered for sale and sold by it; that the cloth used by respondent 
in tailoring its clothing is woven in Scotland; that respondent owns, oper- 
ates, or controls manufacturing establishments in Scotland in which the 
cloth used by it is woven, or owns, operates, or controls such establish- 
ments elsewhere in which the cloth it uses is woven from yarn or wool im- 
ported from Scotland; and, because of such erroneous and mistaken be- 
liefs, has the capacity and tendency to induce a substantial portion of the 
purchasing public to purchase the “‘made-to-measure”’ clothing tailored 
by respondent. The use of said misleading and deceptive corporate and 
trade name in the manner stated also places in the hands of dealers and 
others the means whereby members of the public may be misled and de- 
ceived into erroneous and mistaken beliefs concerning respondent’s busi- 
ness Status and the source of the cloth of which respondent tailors the 
garments offered for sale and sold by it. oe eae 
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CONCLUSION 


The aforesaid acts and practices are all to the prejudice and injury of 
the public and constitute unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commission 


Act. 


ORDER TO CEASE AND DESIST 


This matter having been heard by the Federal Trade Commission upon 
the amended and supplemental complaint of the Commission and the 
other proceedings had, as recited in the findings as to the facts herein, and 
the Commission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of the Federal Trade Com- 
mission Act. 

It is ordered, That respondent, Scotch Woolen Mills, a corporation, its 
officers, representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale, and 
distribution of articles of clothing and like merchandise in commerce, as 
““commerce”’ is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Using the word ‘ Mills,” or any other word or words of similar im- 
port or meaning, in its corporate or trade name or to designate, describe, 
or refer to its business; or representing or implying in any manner that it 
manufactures the cloth used in the articles of clothing sold or offered for 
sale by it; or representing or implying in any manner that it owns, oper- 
ates, or controls any mills or manufacturing establishment in which the 
cloth used in said articles of clothing is produced. 

2. Using the word “Scotch,” or any simulation thereof, in its corporate 
or trade name when such corporate or trade name is used to designate or 
describe a business which deals principally in products not of Scotch 
origin; or representing or implying in any manner that articles of clothing © 
or materials therein which are not of Scotch origin are of Scotch origin. 

It is further ordered, That respondent shall, within 60 days after the serv- 
ice upon it of this order, file with the Commission a report in writing set- 
ting forth in detail the manner and form in which it has complied with this 


order. 
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In THE MATTER OF 


CHARLES A. BILGMAN, TRADING AS ILLINOIS 
HERB COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 4460. Complaint, Feb. 4, 1941—Decision, May 1, 1945 


Where an individual engaged in the interstate sale and distribution of various medicinal 
and cosmétic preparations; through advertisements in newspapers and periodicals, 
and in almanacs, circulars, pamphlets, etc.— 

(a) Represented falsely that his “‘Calexa Herb Compound” was a cure and effective 
treatment for chronic constipation, bloating, gas, and sour stomach; that his 
“Baya Mate” was of substantial value as a tonic, promoted mental alertness and 
induced sound sleep, fed the nervous system, was of substantial benefit te the gen- 
ital organs, and was of substantial value in combating alcoholism; and that his 
“‘Sonada Tonic” was a cure and competent treatment for headaches, gas, bloating, 
and biliousness, stimulated the assimilation of food, and was an effective tonic; 

The facts being said ‘“‘Compound” and ‘“‘Sonada Tonic” possessed no therapeutic 
value except insofar as their laxative properties might afford temporary relief, and 
said ‘‘Baya Mate” was wholly incapable of feeding the nervous system; 

(6) Represented falsely that its “Diatol” was a competent and effective antiseptic and 
astringent for use as a nasal and vaginal douche and as a gargle or mouth wash and 
for use in the treatment of wounds; that its ‘‘Verbita Tonic” was a competent and 
effective tonic and treatment for nervous disorders; and that its ‘‘ Mari-Tabs”’ was 
an effective tonic and was of substantial therapeutic value for weak, run-down, 
tired, sluggish, restless, nervous and underweight persons; 

(c) Represented falsely that its ““Tamrex Herb Compound” was a competent treat- 
ment for rheumatism and for the pains and discomforts associated therewith; that 
its “‘Lura” was of substantial value in the elimination of halitosis; and that its 
‘“‘Dorelle Herb Douche” was a competent vaginal douche; 

(d) Represented falsely that its ““I.H.C. Pectora Compound” was a cure and competent 
treatment for asthma; that its ‘‘Coltsfoot”’ was a cure and effective treatment for 
pleurisy, bronchitis, asthmatic attacks, coughs, and congestions; and that its 
“Garlic Tablets” possessed substantial therapeutic value in the treatment of high 
blood pressure; 

(e) Represented falsely that its “‘Golden Seal” was an effective tonic for the stomach 
and liver, that it stimulated the circulation, and was of substantial therapeutic 
value in the treatment of nervousness; that its ‘‘Blue Vervain”’ constituted an ef- 
fective treatment for simple nervous conditions; and that its ‘Golden Goose Oint- 
ment” was a cure or remedy for inflammation and congestion due to bronchial irri- 
tation of the chest and throat; 

(f) Represented falsely that its Cieneseadl was a cure and competent treatment for 
colds, La Grippe and influenza; that its ‘‘Horsetail Rush” constituted a cure or 
remedy for diseases and Secor of the kidneys and bladder generally, removed 
stones from the kidneys and bladder, and was a cure or remedy for blood in the 
urine and for inflammation and catarrh of the kidneys and bladder; and that its 
“Life Everlasting” was a cure and effective treatment for colds; 

(g) Represented falsely that its ‘Mormon Herb Compound” was a competent and 
effective treatment for minor disorders of the female organs, including menstrual 
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disorders, and for simple skin eruptions; that its ““Mullein Leaves” was a cure and 
effective treatment for catarrh; and that its ‘“Podex Compound” Tablets was a 
remedy and competent treatment for sluggish liver : 

(h) Represented falsely that its “Red Clover Tea” was a cure and competent treatment 

for coughs; that its ‘“Rexora Herb Compound” was a remedy and effective treat- 
ment for bladder weakness and bladder irritations; and that its “‘U. U. Herb Com- 
pound” was a cure and effective treatment for bladder weakness; 

The facts being said ‘‘Compound”’ possessed no therapeutic value in excess of the slight 
relief it might afford by reason of its properties as a weak diuretic; 

(t) Represented falsely that its preparation composed of the herbs Wild Plum Bark, 
Coltsfoot Leaves, Wild Cherry Bark and Linden Flowers, was a competent and 
effective treatment for asthmatic attacks; its preparation composed of the herbs 
Marshmallow Root, Couch Grass, Kidney Liver Leaf and Juniper Berries, was a 
cure and effective treatment for bladder and urinary disorders; and its preparation 
composed of the herbs Blue Scull-cap, Blue Vervain, German Chamomile and Cat- 
nip Leaves was a competent treatment for nervousness; 

(j) Falsely represented that its preparation composed of the herbs May Apple, Cascara 
Bark, Black Root and Jamaica Ginger was a cure and effective treatment for slug- 
gish liver; its preparation composed of the herbs Wahoo Bark, Rocky Mt. Grape, 
Black Cohosh and Wintergreen Leaves, was an effective treatment for rheumatic 
pains; and its preparation composed af the herbs Gentian Root, Cascara Bark, 
Colombo Root and Peruvian Bark was a cure for impotency; 

(kK) Falsely represented that its preparation composed of the herbs apes h ellen, 
Couch Grass, Uva-ursi and Slippery Elm was a remedy and competent treatment 
for back pain and kidney strain; that its preparation composed of the herbs Yellow 
Dock Root, Dandelion Root, Red Clover and Burdock Root was capable of cleans- 
ing the blood of impurities; and that its preparation composed of the herbs Yarrow 
Plant, Blessed Thistle, Yellow Dock Root and Dandelion Root was a cure and 
effective treatment for anemia; 

(1) Represented falsely that its preparation composed of the herbs Blue Scull-cap, Cat- 
nip and Peppermint, was a cure and effective treatment for sleeplessness; that its 
preparation composed of the herbs Uva-ursi Leaves, Buchu Leaves, Horsetail 
Grass and Couch Grass constituted an effective treatment for bed wetting; that 
its preparation composed of the herbs Am. Sarsaparilla, Yellow Dock, Licorice 
Root and Boneset, was a remedy and competent treatment for catarrh; and that 
its preparation ‘‘I.H.C. Dorelle Hair Tonic” stimulated the growth of hair and 
prevented falling hair; " 

(m) Represented that its preparation “‘Wahoo Bark” was a competent and effective 
treatment for dyspepsia, torpid liver, constipation and rheumatic pains, was a 
competent and effective tonic, and was safe to use; 

The facts being said bark possessed no such therapeutic value in excess of such tempo- 
rary relief as its laxative properties might afford; and it was not safe for use, as it 
had a powerful digitalis-like action on the heart, and its unsupervised use night 
produce severe toxic effects upon the heart and circulation; 

(n) Represented that its preparation ‘‘Geroca Herb Compound” was a combination of 
-roots and barks which was entirely safe for use; 

The facts being said compound was not in all cases safe for use, as it contained the drug 
Mistletoe, and might cause serious injury to health when used under prescribed 
conditions, and in cases of pregnancy might cause abortion; and 

(0) Represented that its preparation “‘Trilax Herb Tea”’ was a competent and effective 
treatment for excess weight, and was entirely safe for use; 

The facts being that said ‘‘Herb Tea’’ was of no value in a roduciae program in excess 
of such slight assistance as it might afford by reason of its laxative properties, and 
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was not in all cases safe for use as it contained iodine and by reason thereof was 
capable of causing serious injury to health, particularly in cases of goiter or tuber- 
culosis, tending in the former, to convert a benign adenoma into a toxic adenoma, 
and, in cases of arrested tuberculosis, to dissolve the fibrous tissues about the 
healed lesions and thereby to reactivate the tubercular process; and 

(p) Failed to reveal facts material in the light of the representations made in said ad- 
vertisements of its ““ Wahoo Bark,” ‘‘Geroca Herb Compound” and “‘Trilax Herb 
Tea,” in that use of said preparations under prescribed or usual conditions might 
result in serious injury to health, as hereinbefore set forth; 

With the effect of misleading and deceiving a substantial portion of the purchasing 
public into the mistaken belief that such misrepresentations were true, and that 
the preparations ‘‘Wahoo Bark,” ‘“‘Geroca Herb Compound” and ‘“Trilax Herb 
Tea”’ were safe for use, and thereby causing substantial purchase of his products: 

Held, That such acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public and constituted unfair and deceptive acts in 
commerce. 


Before Mr. Randolph Preston, trial examiner. 
Mr. William L. Taggart for the Commission. 
Mr. Murray Miller, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that Charles A. Bilgman, individually, 
and trading as Illinois Herb Company, hereinafter referred to as respond- 
ent, has violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the public 
abate hereby issues its complaint, stating its charges in that respect as 

ollows: 

PaRAGRAPH 1. Respondent, Charles A. Bilgman, is an individual, trad- 
ing and doing business under the name and style of Illinois Herb Company 
with his office and principal place of business located at 542 South Dear- 
born Street in the city of Chicago, State of Illinois. 

Respondent is now, and for more than one year last past has been, en- 
gaged in the sale and distribution of various medicinal and cosmetic 
preparations in commerce among and between the various States of the 
United States and in the District of Columbia. Respondent causes said 
preparations, when sold, to be transported from his place of business in 
the State of Illinois to purchasers thereof located in various States of the 
eee States other than the State of Illinois, and in the District of Co- 
umbia. . 

Respondent now maintains, and at all times mentioned herein has main- 
tained, a course of trade in said preparations in commerce among and be- 
tween the various States of the United States and in the District of 
Columbia. . 

Par. 2. In the course and conduct of his aforesaid business the respond- 
ent has disseminated, and is now disseminating, and has caused, and is now 
causing, the dissemination of false advertisements concerning his said 
products by the United States mails and by various other means in com- 
merce, as commerce is defined in the Federal Trade Commission Act; and 
respondent has also disseminated, and is now disseminating, and has 
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rauses, and is now causing, the dissemination of, false advertisements 

PMT DIDS his said products by various sseans for the purpose of inducing, 
and which are likely to induce, directly or indirectly, the purchase of his 
said products in commerce, as commerce is defined in the Federal Trade 
(Commission Act. Thre sid false advertisements, disseminated and 
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16. That respondent’s preparation Boneset is a cure or remedy for colds, 
La Grippe and influenza, and constitutes a competent and effective treat- 
ment therefor. 

17. That respondent’s preparation Horsetaal Rush constitutes a cure or 
remedy for diseases and disorders of the kidneys and bladder generally, 
that it removes stones from the kidneys and bladder, and that it is a cure 
or remedy for blood in the urine and for inflammation and catarrh of the 
kidneys and bladder. 

18. That respondent’s preparation Life Everlasting is a cure or remedy 
for colds and constitutes a competent and effective treatment therefor. 

19. That respondent’s preparation Mormon Herb Compound is a com- 
petent and effective treatment for minor disorders of the female organs, 
including menstrual disorders, and for simple skin eruptions. 

20. That respondent’s preparation Mullein Leaves is a cure or remedy 
for catarrh and constitutes a competent and effective treatment therefor. 

21. That respondent’s preparation Podex Compound Tablets is a cure or 
remedy for sluggish liver, and constitutes a competent and effective treat- 
ment therefor. 

22. That respondent’s preparation Red Clover Tea is a cure or remedy . 
for coughs and constitutes a competent and effective treatment therefor. 

23. That respondent’s preparation Rexora Herb Compound is a cure or 
remedy for bladder weakness and bladder irritations, and constitutes a 
competent and effective treatment therefor. - i 

24. That respondent’s preparation U. U. Herb Compound is a cure or 
remedy for bladder weakness and constitutes a competent and effective 
treatment therefor. 

25. That respondent’s preparation composed of the herbs Wild Plum 
Bark, Coltsfoot Leaves, Wild Cherry Bark and Linden Flowers, is a com- 
petent and effective treatment for asthmatic attacks. 

26. That respondent’s preparation composed of the herbs Marshmallow 
Root, Couch Grass, Kidney Liver Leaf and Juniper Berries, is a cure or 
remedy for bladder and urinary disorders and constitutes a competent 
and effective treatment therefor. 

27. That respondent’s preparation composed of the herbs Blue Scullcap, 
Blue Vervain, German Chamomile and Catnip Leaves, is a competent and 
effective treatment for nervousness. 

28. That respondent’s preparation composed of the herbs May Apple, 
Cascara Bark, Black Root and Jamaica Ginger, is a cure or remedy for slug- 
gish liver and constitutes a competent and effective treatment therefor. 

29. That respondent’s preparation composed of the herbs Wahoo Bark, 
Rocky Mt. Grape, Black Cohosh and Wintergreen Leaves, constitutes a com- 
petent and effective treatment for rheumatic pains. 

30. That respondent’s preparation composed of the herbs Gentian Root, 
Cascara Bark, Colombo Root and Peruvian Bark, is a cure or remedy for 
umpotency. 

31. That respondent’s preparation composed of the herbs Marshmallow, 
Couch Grass, Uvi Ursi and Slippery Elm, is a cure or remedy for back pain 
and kidney strain and constitutes a competent and effective treatment 
therefor. 

32. That respondent’s preparation composed of the herbs Yellow Dock 
Root, Dandelion Root, Red Clover and Burdock Root, is capable of cleansing 
the blood of impurities. 

33. That respondent’s preparation composed of the herbs Yarrow 
Plant, Blessed Thistle, Yellow Dock Root and Dandelion Root, is a cure or 
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remedy for anaemia and constitutes a competent and effective treatment 
therefor. . 

34. That respondent’s preparation composed of the herbs Blue Sculleap, 
Catnip and Peppermint, is a cure or remedy for sleeplessness and consti- 
tutes a competent and effective treatment therefor. 

35. That respondent’s preparation composed of the herbs Uva Ursi 
Leaves, Buchu Leaves, Horsetatl Grass and Couch Grass, constitutes a com- 
petent and effective treatment for bed wetting. 

36. That respondent’s preparation composed of the herbs Am. Sarsa- 
parila, Yellow Dock, Licorice Root and Bonesev, is a cure or remedy for 
catarrh and constitutes a competent and effective treatment therefor. 

37. That respondent’s preparation I.H.C. Dorelle Hair Tonic stimulates 
the growth of hair and prevents falling hair. . 

38. That respondent’s preparation Wahoo Bark is a competent and 
effective treatment for dyspepsia, torpid liver, constipation and rheumatic 
pains, that it is a competent and effective tonic, and that it is safe for use. 

39. That respondent’s preparation Geroca Herb Compound is a combi- 
nation of roots and barks which is entirely safe for use. 

40. That respondent’s preparation Trilax Herb Tea is a competent and 
effective treatment for excess weight, and that said preparation is entirely 
safe for use. 

Par. 3. The aforesaid statements, representations, implications and 
claims, as well as others of similar import which have not been specifically 
set out herein, are grossly exaggerated, false and misleading, and constj- 
tute false advertisements. In truth and in fact: 

1. Respondent’s preparation Calexa Herb Compound is not a cure or 
remedy for constipation, bloating, gas, sour stomach or indigestion. Said 
preparation does not possess any therapeutic value in the treatment of con- 
stipation except insofar as the laxative properties of said preparation may 
afford temporary relief by assisting in the evacuation of the intestinal 
tract. Said preparation possesses no therapeutic value in the treatment 
of bloating, gas, sour stomach or indigestion in excess of affording tempo- 
rary relief from constipation in those cases where such conditions are due 
to constipation. ; 

2. Respondent’s preparation Baya Mate is of no substantial therapeutic 
value as a tonic. It does not promote mental alertness nor induce sound 
sleep. It is wholly incapable of feeding the nervous system. It is of no 
substantial benefit to the genital organs nor does it possess any substan- 
tial value in the treatment of alcoholism. ay) 

3. Respondent’s preparation Sonada Tone is not a cure or remedy for 
headaches, gas, bloating or biliousness, nor does it stimulate the assimila- 
tion of food. Said preparation possesses no therapeutic value in the treat- 
ment of headaches, gas, bloating or biliousness, in excess of such temporary 
and palliative relief as it may afford by reason of its laxative properties in 
those casés in which said conditions are due to constipation. Said prepa- 
ration possesses no therapeutic value as a tonic. 

The use by the respondent of the word ‘‘tonic”’ to designate said prepa- 
ration constitutes within itself a false and misleading representation that 
said preparation possesses substantial therapeutic value as a tonic. 

4. Respondent’s preparation Dzatol is not a competent or effective anti- 
septic or astringent for use as a nasal or vaginal douche. It is of no sub- 
stantial therapeutic value as a gargle or mouth wash, nor does it possess 
any substantial value in the treatment of wounds. 
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5. Respondent’s preparation Verbita Tonic does not constitute a com- 
- petent or effective tonic, nor does it possess any substantial therapeutic 
value in the treatment of nervous disorders. 

The use by the respondent of the word ‘‘tonic”’ to designate said prepa- 
ration constitutes within itself a false and misleading representation that 
said preparation possesses substantial therapeutic value as a tonic. 

6. Respondent’s preparation Mari-Tabs is not a competent or effective 
tonic, nor does its use constitute a competent or effective treatment for 
those who are weak, run-down, tired, sluggish, restless, nervous or under- 
weight. 

7. Respondent’s preparation Tamrex Herb Compound is not a compe- 
tent or effective treatment for rheumatism or for the pains or discomforts 
associated with such condition. . 

8. Respondent’s preparation Lura is wholly incapable of eliminating 
halitosis. Said preparation has no effect upon halitosis other than to mask 
such condition temporarily. : 

9. Respondent’s preparation Dorelle Herb Douche possesses no substan- 
tial value as a vaginal douche. 

10. Respondent’s preparation J. H. C. Pectora Compound does not con- 
stitute a cure or remedy for asthma, nor does it possess any substantial 
therapeutic value in the treatment thereof. 

11. Respondent’s preparation Coltsfoot is not a cure or remedy for 
pleurisy, bronchitis, asthmatic attacks, coughs, or congestions, nor does it 
possess any substantial therapeutic value in the treatment of any of said 
conditions. 

12. Respondent’s preparation Garlic Tablets possesses no therapeutic 
value in the treatment of high blood pressure. 

13. Respondent’s preparation Golden Seal is not an effective tonic for 
the stomach or liver. It does not stimulate the circulation, nor does it 
possess any substantial therapeutic value in the treatment of nervousness. 

14. Respondent’s preparation Blue Vervain is wholly without thera- 
peutic value in the treatment of nervous conditions. 

15. Respondent’s preparation Golden Goose Ointment does not consti- 
tute a cure or remedy for inflammation or congestion due to bronchial 
irritation of the chest, or throat, nor does said preparation possess any sub- 
stantial therapeutic value in the treatment of such conditions. 

16. Respondent’s preparation Boneset is not a cure or remedy for colds 
La Grippe or influenza, nor does said preparation possess any substantial 
therapeutic value in the treatment of such conditions. 

17. Respondent’s preparation Horsetail Rush does not constitute a cure 
or remedy for any diseases or disorders of the kidneys or bladder. It is 
wholly incapable of removing stones from the kidneys or bladder. It is 
not a cure or remedy for blood in the urine or for inflammation or catarrh 
of the kidneys or bladder. 

18. Respondent’s preparation Life Everlasting is not a cure ‘or remedy 
for colds, nor does it constitute a competent or effective treatment for such 
condition. - 

19. Respondent’s preparation Mormon Herb Compound is not a compe- 
tent or effective treatment for any disorders of the female organs gener- 
ally, or for menstrual disorders. It has no substantial therapeutic value 
in the treatment of skin eruptions. 

20. Respondent’s preparation Mullein Leaves does not constitute a cure 
or remedy for catarrh, nor does it possess any substantial therapeutic 
value in the treatment of such condition. 
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21. Respondent’s preparation Podex Compound Tablets is not a cure or 
remedy for sluggish liver, nor does it possess any substantial therapeutic 
value in the treatment of such condition. 

22. Respondent’s preparation Red Clover Tea is not a cure or remedy for 
coughs, nor does it constitute a competent or effective treatment therefor. 

23. Respondent’s preparation Rexora Herb Compound does not consti- 
tute a cure or remedy or a competent or effective treatment for bladder 
weakness.. Said preparation possesses no. therapeutic value in the treat- 
ment of irritations of the bladder, in excess of such slight relief as it may 
afford by reason of its properties as a weak diuretic. 

24. Respondent’s preparation U. U. Herb Compound is not a cure or 
remedy for bladder weakness, nor does it possess any therapeutic value 
in the treatment of such condition. 

25. Respondent’s preparation composed of the herbs Wild Plum Bark, 
Coltsfoot Leaves, Wild Cherry Bark and Linden Flowers, is of no substantial 
therapeutic value in the treatment of asthmatic attacks. 

26. Respondent’s preparation composed of the herbs Marshmallow 
Root, Couch Grass, Kidney Liver Leaf and Juniper Berries, does not consti- 
tute a cure or remedy for bladder or urinary disorders, nor does said 
preparation possess any substantial therapeutic value in the treatment of 
such conditions. 

27. Respondent’s preparation composed of the herbs Blue Scullcap, 
Blue Vervain, German Chamomile and Catnip Leaves, possesses no substan- 
tial therapeutic value in the treatment of nervousness. 

28. Respondent’s preparation composed of the herbs May Apple, Cas- 
cara Bark, Black Root and Jamaica Ginger, does not constitute a cure or 
remedy for sluggish liver, nor does it possess any therapeutic value in the 
treatment of such condition. 

29. Respondent’s preparation composed of the herbs Wahoo Bark, 
Rocky Mt. Grape, Black Cohosh and Wintergreen Leaves, does not constitute 
a competent or effective treatment for rheumatic pains. 

30. Respondent’s preparation composed of the herbs Genézan Root, Cas- 
cara Bark, Colombo Root and Peruvian Bark, does not constitute a cure or 
remedy for impotency, nor does said preparation possess any therapeutic 
value in the treatment of such condition. 

31. Respondent’s preparation composed of the herbs Marshmallow, 
Couch Grass, Uvi Ursi, and Slippery Elm, is not a cure or remedy for back 
pain or kidney strain, nor does it possess any therapeutic value in the 
treatment of such conditions. 

32. Respondent’s preparation composed of the herbs Yellow Dock Root, 
Dandelion Root, Red Clover and Burdock Root, is wholly incapable of cleans- 
ing the blood of impurities. 

33. Respondent’s preparation composed of the herbs Yarrow Plant, 
Blessed Thistle, Yellow Dock Root and Dandelion Root, is not a cure or rem- 
edy for anaemia, nor does it possess any therapeutic value in the treatment 
of such condition. 

34. Respondent’s preparation composed of the herbs Blue Scullcap, 
Catnip and Peppermint, does not constitute a cure or remedy for sleepless- 
ness, nor does it possess any substantial therapeutic value in the treatment 
of such condition. 

35. Respondent’s preparation composed of the herbs Uva Urst Leaves, 
Buchu Leaves, Horsetail Grass and Couch Grass, is not a competent or ef- 
fective treatment for bed wetting. 
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36. Respondent’s preparation composed of the heros Am. Sarsaparilla, 
Yellow Dock, Licorice Root and Boneset, does not constitute a cure or rem- 
edy for catarrh, nor does it possess any therapeutic value in the treatment 
thereof. 

37. Respondent’s preparation J. H. C. Dorelle Hair Tonic is wholly in- 
capable of stimulating the growth of hair. It is of no value in preventing 
falling hair, except insofar as it may assist in the temporary removal of 
dandruff scales. 

38. Respondent’s preparation Wahoo Bark possesses no therapeutic 
value as a tonic, nor does it possess any therapeutic value in the treatment 
of rheumatic pains. It possesses no therapeutic value in the treatment of 
constipation in excess of such temporary relief as its laxative properties 
may afford by assisting in the temporary evacuation of the intestinal 
tract. Said preparation possesses no therapeutic value in the treatment of 
dyspepsia or torpid liver, in excess of such temporary relief as may be af- 
forded by its laxative properties in those cases where such conditions are 
due to constipation. 

Moreover, said preparation is not safe for use, as it is capable of causing 
serious injury to health, when used under the conditions prescribed in said 
advertisements or under such conditions as are customary or usual. Wahoo 
Bark has a powerful digitalis-like action on the heart, and its unsupervised 
use may produce severe toxic effects upon the heart and circulation, result- 
ing in nausea, vomiting, diarrhea, dizziness, and general muscular weak- 
ness, with prostration. 

39. Respondent’s preparation Geroca Herb Compound is not in all cases 
safe for use, as it contains the drug Mistletoe, and may cause serious injury 
to health when used under the conditions prescribed in said advertisements 
or under such conditions as are customary or usual. The use of said 
preparation, as aforesaid, in the case of pregnant women, may cause con- 
traction of the uterus, resulting possibly in abortion. 

40. Respondent’s preparation T'rilax Herb Tea is not a competent or 
effective treatment for excess weight. It is of no therapeutic value in a 
reducing program in excess of such slight assistance as it may afford by 
reason of its laxative proverties. t 

Said preparation is not in all cases safe for use, as it contains iodine and 
by reason thereof is capable of causing, in some cases, serious injury to 
health if used under the conditions prescribed in said advertisements or 
under such conditions as are customary or usual. Said preparation should 
not be used by those having goiter or arrested tuberculosis. In cases of 
goiter the tendency of iodine is to convert a benign adenoma to a toxic 
adenoma. In cases of arrested tuberculosis the tendency of iodine is to 
dissolve the fibrous tissues about the healed lesions and thereby to re- 
activate the  avecieaen process. 

Par. 4. The advertisements with respect to the preparations Wah 
Bark, Geroca Herb Compound and Trilax Herb Tea, se es by the 
respondent as aforesaid, constitute false advertisements for the further 
reason that they fail to reveal facts material in the light of the represen- 
tations contained in said advertisements, and fail to reveal that the use of 
said preparations under the conditions prescribed in said advertisements 
or under such conditions as are customary or usual, may result in serious 
injury to health. 

Par. 5. The use by the respondent of the aforesaid false advertisements 
with respect to his said product, disseminated as aforesaid, has the tend- 


ILLINOIS HERB CO. 501 
492 Findings 


ency and capacity to, and does, mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that the false 
and misleading representations, implications and claims contained in said 
advertisements are true, and that the preparations Wahoo Bark, Geroca 
Herb Compound and Trilax Herb Tea are safe for use. And respondent’s 
said advertisements also have the tendency and capacity to, and do, cause 
a substantial number of the purchasing public to purchase respondent’s : 
products as a result of such erroneous and mistaken belief. 

Par. 6. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on February 4, 1941, issued, and on February 7, 
1941, served its complaint in this proceeding upon the respondent, Charles 
A. Bilgman, trading as Illinois Herb Company, charging him with the use 
of unfair and deceptive acts and practices in commerce in violation of the 
provisions of said act. After the issuance of said complaint and the filing 
of respondent’s answer, the Commission, by order herein, granted respond- 
ent’s motion for permission to withdraw said answer and to substitute 
therefor an answer admitting all the material allegations of fact set forth 
in said complaint and waiving all intervening procedure and further hear- 
ing as to said facts, which substitute answer was duly filed in the office of 
the Commission. 

Thereafter, this proceeding regularly came on for final hearing before the 
Commission on the said complaint and substitute answer, and the Com- 
mission, having duly.considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGrapH 1. Respondent, Charles A. Bilgman, is an individual, trad- 
ing and doing business under the name and style of Illinois Herb Company 
with his office and principal place of business located at 542 South Dear- 
born Street in the city of Chicago, State of Illinois. 

Respondent is now, and for more than one year last past has been, en- 
gaged in the sale and distribution of various medicinal and cosmetic 
‘preparations in commerce among and between the various States of the 
United States and in the District of Columbia. Respondent causes said 
preparations, when sold, to be transported from his place of business in 
the State of Illinois to purchasers thereof located in various States of the 
United States other than the State of Illinois, and in the District of Co- 
Memoepandént now maintains, and at all times mentioned herein has main- 
tained, a course of trade in said preparations in commerce among and 
between the various States of the United States and in the District of 
Tapa 2. In the course and conduct of his aforesaid business the respond- 
ent has disseminated, and has caused the dissemination of, false advertise- 
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ments concerning his said products by the United States mails and by vari- 
ous other means in commerce, as ‘‘commerce”’ is defined in the Federal 
Trade Commission Act; and respondent has also disseminated, and has 
caused the dissemination of, false advertisements concerning his said 
products by various means for the purpose of inducing, and which are 
likely to induce, directly or indirectly, the purchase of his said products in 
commerce, as ‘‘commerce”’ is defined in the Federal Trade Commission 
* Act. Through said false advertisements, disseminated and caused to be 
disseminated as hereinabove set forth, by the United States mails, by ad- 
vertisements in newspapers and periodicals, and in almanacs, circulars, 
leaflets, pamphlets and other printed or written advertising literature, the 
respondent represents and has represented, directly or by implication: 

1. That respondent’s preparation Calexa Herb Compound is a cure or 
remedy for chronic constipation, bloating, gas, and sour stomach, and con- 
stitutes a competent and effective treatment therefor. 

2. That respondent’s preparation Baya Mate is of substantial value 
as a tonic, that it promotes mental alertness and induces sound sleep, that 
it feeds the nervous system, that it is of substantial benefit to the genital 
organs, and that it is of substantial value in combatting alcoholism. 

3. That respondent’s preparation Sonada Tonic is a cure or remedy for 
headaches, gas, bloating, and biliousness, and constitutes a competent and 
effective treatment therefor, and that it stimulates the assimilation of 
food; that it is a competent and effective tonic. 

4, That respondent’s preparation Diatol is a competent and effective 
antiseptic and astringent for use as a nasal and vaginal douche and as a 
gargle or mouth wash and for use in the treatment of wounds. 

5.. That respondent’s preparation Verbita Tonic is a competent and 
effective tonicanda competent and effective treatment fornervous disorders. 

6. That respondent’s preparation Mari-Tabs is a competent and ef- 
fective tonic and is of substantial therapeutic value for those who are weak 
run-down, tired, sluggish, restless, nervous and underweight. 

7. That respondent’s preparation Tamrex Herb Compound is a compe- 
tent and effective treatment for rheumatism and for the pains and dis- 
comforts associated therewith. 

8. That respondent’s preparation Lura is of substantial value in the 
elimination of halitosis. 

9. That respondent’s preparation Dorelle Herb Douche is a competent 
and effective vaginal douche. 

10. That respondent’s preparation I.H.C. Pectora Compound is a cure 
on meeily for asthma and constitutes a competent and effective treatment 
thereior. 

11. That respondent’s preparation Coltsfoot is a cure or remedy for’ 
pleurisy, bronchitis, asthmatic attacks, coughs, and congestions and con- 
stitutes a competent and effective treatment therefor. 

12. That respondent’s preparation Garlic Tablets possesses substantial 
therapeutic value in the treatment of high blood pressure. 

13. That respondent’s preparation Golden Seal is an effective tonic for 
the stomach and liver, that it stimulates the circulation, and that it is of 
substantial therapeutic value in the treatment of nervousness. 

14. That respondent’s preparation Blue Vervain constitutes a compe- 
tent and effective treatment for simple nervous conditions. 

15. That respondent’s preparation Golden Goose Ointment is a cure or 
remedy for inflammation and congestion due to bronchial irritation of the 
chest and throat. 
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16. That respondent’s preparation Boneset is a cure or remedy for 
colds, La Grippe and Influenza, and constitutes a competent and effective 
treatment therefor. 

17. That respondent’s preparation Horsetail Rush constitutes a cure 
or remedy for diseases and disorders of the kidneys and bladder generally 
that it removes stones from the kidneys and bladder, and that it is a cure 
or remedy for blood in the urine and for inflammation and catarrh of the 
kidneys and bladder. 

18. That respondent’s preparation Life Everlasting is a cure or remedy 
for colds and constitutes a competent and effective treatment therefor. 

19. That respondent’s preparation Mormon Herb Compound is a com- 
petent and effective treatment for minor disorders of the female organs, in- 
cluding menstrual disorders, and for simple skin eruptions. 

20. That respondent’s preparation Mullein Leaves is a cure or remedy 
for catarrh and constitutes a competent and effective treatment therefor. 

21. That respondent’s preparation Podex Compound Tablets is a cure 
or remedy for sluggish liver, and constitutes a competent and effective 
_ treatment therefor. 

22. That respondent’s preparation Red Clover Tea is a cure or remedy 
for coughs and constitutes a competent and effective treatment therefor. 

23. That respondent’s preparation Rexora Herb Compound is a cure 
or remedy for bladder weakness and bladder irritations, and constitutes a 
competent and effective treatment therefor. 

24. That respondent’s preparation U. U. Herb Compound is a cure or 
remedy for bladder weakness and constitutes a competent and effective 
treatment therefor. 

25. That respondent’s preparation composed of the herbs Wild Plum 
Bark, Coltsfoot Leaves, Wild Cherry Bark and Linden Flowers, is a com- 
petent and effective treatment for asthmatic attacks. 

26. That respondent’s. preparation composed of the herbs Marsh- 
mallow Root, Couch Grass, Kidney Liver Leaf and Juniper Berries, is a 
cure or remedy for bladder and urinary disorders and constitutes a com- 
petent and effective treatment therefor. 

27. That respondent’s preparation Composed of the herbs Blue Scull- 
cap, Blue Vervain, German Chamomile and Catnip Leaves is a competent 
and effective treatment for nervousness. 

28. That respondent’s preparation composed of the herbs May Apple, 
Cascara Bark, Black Root and Jamaica Ginger is a cure or remedy for 
sluggish liver and constitutes a competent and effective treatment there- 
for. 

29. That respondent’s preparation composed of the herbs Wahoo Bark, 
Rocky Mt. Grape, Black Cohosh and Wintergreen Leaves, constitutes a 
competent and effective treatment for rheumatic pains. 

30. That respondent’s preparation composed of the herbs Gentian 
Root, Cascara Bark, Colombo Root and Peruvian Bark is a cure or remedy 
for impotency. : 

31. That respondent’s preparation composed of the herbs Marshmal- 
low, Couch Grass, Uva-ursi and Slippery Elm is a cure or remedy for back 
pain and kidney strain and constitutes a competent and effective treat- 
ment therefor. 

32. That respondent’s preparation composed of the herbs Yellow Dock 
Root, Dandelion Root, Red Clover and Burdock Root is capable of cleans- 
ing the blood of impurities. 
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33. That respondent’s preparation composed of the herbs Yarrow Plant, 
Blessed Thistle, Yellow Dock Root and Dandelion Root is a cure or rem- 
edy for anemia and constitutes a competent and effective treatment there- 
for. 

34. That respondent’s preparation composed of the herbs Blue Scull- 
cap, Catnip and Peppermint, is a cure or remedy for sleeplessness and 
constitutes a competent and effective treatment therefor. 

35. That respondent’s preparation composed of the herbs Uva-ursi 
Leaves, Buchu Leaves, Horsetail Grass and Couch Grass constitutes a 
competent and effective treatment for bed wetting. 

36. That respondent’s preparation composed of the herbs Am. Sarsa- 
parilla, Yellow Dock, Licorice Root and Boneset, is a cure or remedy for 
catarrh and constitutes a competent and effective treatment therefor. 

37. That respondent’s preparation I.H.C. Dorelle Hair Tonic stimu- 
lates the growth of hair and prevents falling hair. 

38. That respondent’s preparation Wahoo Bark is a competent and 
effective treatment for dyspepsia, torpid liver, constipation and rheumatic 
pains, that it is a competent and effective tonic, and that it is safe to use. 

39. That respondent’s preparation Geroca Herb Compound is a com- 
bination of roots and barks which is entirely safe for use. 

40. That respondent’s preparation Trilax Herb Tea is a competent and 
effective treatment for excess weight, and that said preparation is entirely 
_safe for use. 

Par. 3. The aforesaid statements, representations, implications and 
claims, as well as others of similar import which have not been specifically 
set out herein, are grossly exaggerated, false and misleading, and consti- 
tute false advertisements. In truth and in fact: 

1. Respondent’s preparation Calexa Herb Compound is not a cure or 
remedy for constipation, bloating, gas, sour stomach or indigestion. Said 
preparation does not possess any therapeutic value in the treatment of con- 
stipation except insofar as the laxative properties of said preparation may 
afford temporary relief by assisting in the evacuation of the intestinal tract. 

2. Respondent’s preparation Baya Mate is of no substantial therapeu- 
tic value as a tonic. It does not promote mental alertness nor induce 
sound sleep. It is wholly incapable of feeding the nervous system. It is of 
no substantial benefit to the genital organs, nor does it possess any sub- 
stantial value in the treatment of alcoholism. 

3. Respondent’s preparation Sonada Tonic is not a cure or remedy for 
headaches, gas, bloating or biliousness, nor does it stimulate the assimila-. 
tion of food. Said preparation, possesses no therapeutic value in the treat- 
ment of headaches, gas, bloating or biliousness, in excess of such tempo- 
rary and palliative relief as it may afford by reason of its laxative proper- 
ties in those cases in which said conditions are due to constipation. Said 
preparation possesses no therapeutic value as a tonic. 

The use by the respondent of the word ‘‘tonic”’ to designate said prepa- 
ration constitutes within itself a false and misleading representation that 
said preparation possesses substantial therapeutic value as a tonic. 

4. Respondent’s preparation Diatol is not a competent or effective anti- 
septic, or astringent, for use as a nasal or vaginal douche. It is of no sub- 
stantial therapeutic value as a gargle or mouth wash, nor does it possess 
any substantial value in the treatment of wounds. 

5. Respondent’s preparation Verbita Tonic does not constitute a com- 
petent or effective tonic, nor does it possess any substantial therapeutic 
value in the treatment of nervous disorders. 
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_ The use by the respondent of word “tonic” to designate said prepara- 
tion constitutes within itself a false and misleading representation that 
said preparation possesses substantial therapeutic value as a tonic. 

6. Respondent’s preparation Mari-Tabs is not a competent or effective 
tonic, nor does its use constitute a competent or effective treatment for 
— — are weak, run-down, tired, sluggish, restless, nervous or under- 
weight. 

7. Respondent’s preparation Tamrex Herb Compound is not a compe- 
tent or effective treatment for rheumatism or for the pains or discomforts 
associated with such condition. : 

8. Respondent’s preparation Lura is wholly incapable of eliminating 
halitosis. Said preparation has no effect upon halitosis other than to mask 
such condition temporarily. 

9. Respondent’s preparation Dorelle Herb Douche possesses no sub- 
stantial value as a vaginal douche. 

10. Respondent’s preparation I.H.C. Pectora Compound does not*con- 
stitute a cure or remedy for asthma, nor does it possess any substantial 
therapeutic value in the treatment thereof. 

11. Respondent’s preparation Coltsfoot is not a cure or remedy for 
pleurisy, bronchitis, asthmatic attacks, coughs, or congestions, nor does it 
possess any substantial therapeutic value in the treatment of any of said 
conditions. 

12. Respondent’s preparation Garlic Tablets possesses no therapeutic 
value in the treatment of high blood pressure. 

13. Respondent’s preparation Golden Seal is not an effective tonic for 
the stomach or liver. It does not stimulate the circulation, nor does it pos- 
sess any substantial therapeutic value in the treatment of nervousness. 

14. Respondent’s preparation Blue Vervain is wholly without thera- 
peutic value in the treatment of nervous conditions. 

15. Respondent’s preparation Golden Goose Ointment does not consti- 
tute a cure or remedy for inflammation or congestion due to bronchial irri- 
tation of the chest, or throat, nor does said preparation possess any sub- 
stantial therapeutic value in the treatment of such conditions. 

16. Respondent’s preparation Boneset is not a cure or remedy for colds, 
La Grippe or influenza, nor does said preparation possess any substantial 
therapeutic value in the treatment of such conditions. 

17. Respondent’s preparation Horsetail Rush does not constitute a cure 
or remedy for any diseases or disorders of the kidneys or bladder. It is 
wholly incapable of removing stones from the kidneys or bladder. It is 
not a cure or remedy for blood in the urine or for inflammation or catarrh 
of the kidneys or bladder. 

18. Respondent’s preparation Life Everlasting is not a cure or remedy 
for colds, nor does it constitute a competent or effective treatment for such 
condition. 

19. Respondent’s preparation Mormon Herb Compound is not a com- 
petent or effective treatment for any disorders of the female organs gener- 
ally, or for menstrual disorders. It has no substantial therapeutic value 
in the treatment of skin eruptions. 

20. Respondent’s preparation Mullein Leaves does not constitute a 
cure or remedy for catarrh, nor does it possess any substantial therapeutic 
value in the treatment of such condition. 

21. Respondent’s preparation Podex Compound Tablets is not a cure 
or remedy for sluggish liver, nor does it possess any substantial therapeutic 
value in the treatment of such condition. 
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and do, cause a substantial number of the purchasing public to purchase 
respondent’s products as a result of such erroneous and mistaken belief. . 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, are 
all to the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been beard by the Federal Trade Commission 
upon the ecmplaint of the Commissicn ard the answer of the respondent, 
in which answer respondent admits all of the material allegations of fact 
set forth in said complaint and states that he waives all intervening proce- 
dure and further hearing as to said facts; and the Commission having made 
its findings as to the facts and conclusion that said respondent has violated 
the provisions of the Federal Trade Commission Act. 

It is ordered, That respondent, Charles A. Bilgman, individually, and 
trading as Illinois Herb Company, or trading under any other namie, his 
representatives, agents, and employees, directly or through any corporate 
or other device in connection with the offering for sale, sale, or distribution 
‘of his medicinal and cosmetic preparations hereinafter named, or any other 
preparation or preparations of substantially similar composition or pos- 
sessing substantially similar properties, whether sold under the same name 
or any other name or names, do forthwith cease and desist from, directly 
or indirectly, 

I. Disseminating or causing to be disseminated, by means of the United 
States mails or by any means in commerce as ‘‘commerce”’ is defined in 
the Federal Trade Commission Act, any advertisement. which represents, 
directly or by inference: , 

1. That the preparation Calexa Herb Compound is a cure or remedy for 
constipation, bloating, ges, sour stomach, or indigestion; or that said 
preparation possesses any therapeutic value in the treatment of constipa- 
tion in excess of providing temporary relief from constipation by reason 
of its laxative properties. 

2. That the preparation Baya Mate has any substantial therapeutic 
value as a tonic; that it promotes mental alertness or induces sound sleep; 
that it is capable of feeding the nervous system; that it is of substantial 
benefit to the genital organs; or that it possesses substantial value in the 
treatment of alcoholism. 

3. That the preparation Sonada Tonic is a cure or remedy for headache, 
gas, bloating, or biliousness; that it stimulates the assimilation of food; or , 
that said preparation possesses therapeutic value as a tonic. 

4. That the preparation Diatol is a competent or effective antiseptic 
or astringent for use as a nasal or vaginal douche; that it possesses any 
substantial therapeutic value as a gargle or mouth wash; or that it pos- 
sesses substantial value in the treatment of wounds. 

5. That the preparation Verbita Tonic constitutes a competent or 
effective tonic, or that it possesses therapeutic value in the treatment of 
nervous disorders. 

6. That the preparation Mari-Tabs is a competent or effective tonic, 
or that its use constitutes a competent or effective treatment for those who 
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are weak, run-down, tired, sluggish, restless, nervous, or underweight. 

7. That the preparation Tamrex Herb Compound is a competent or 
effective treatment for rheumatism or for the pains or discomforts associ- 
ated with such condition. 

8. That the preparation Lura is capable of eliminating halitosis or that 
it has any effect upon halitosis in excess of temporarily masking such 
condition. 

9. That the preparation Dorelle Herb Douche possesses any substan- 
tial value as a vaginal douche. 

10. That the preparation I.H.C. Pectora Compound constitutes a cure 
or remedy for asthma or that it possesses any substantial therapeutic value 
in the treatment of asthma. 

11. That the preparation Coltsfoot is a cure or remedy for pleurisy, 
bronchitis, asthmatic attacks, coughs, or congestions or that it possesses 
any substantial therapeutic value in the treatment of any of said condi- 
tions. 

12. That the preparation Garlic Tablets has any therapeutic value in 
the treatment of high blood pressure. 

13. That the preparation Golden Seal is an effective tonic for the stom- 
ach or liver; or that it will stimulate the circulation or that it possesses any 
substantial therapeutic value in the treatment of nervousness. 

14. That the preparation Blue Vervain has any therapeutic value in the 
treatment of nervous conditions. 

15. That the preparation Golden Goose Ointment constitutes a cure 
or remedy for inflammation or congestion due to bronchial irritation of the 
chest or throat or that it has any therapeutic value in the treatment of such 
conditions. 

16. That the preparation Boneset is a cure or remedy for colds, La 
Grippe, or influenza or that it possesses any substantial therapeutic value 
in the treatment of such conditions. 

17. That the preparation Horsetail Rush constitutes a cure or remedy 
for any disease or disorder of the kidneys or bladder; that it is capable of 
removing stones from the kidneys or bladder; or that it.is a cure or remedy 
for blood in the urine or for inflammation or catarrh of the kidneys or 
bladder. 

18. That the preparation Life Everlasting is a cure or remedy for colds, 
or that it constitutes a competent or effective treatment for such condi- 

ions. 
; 19. That the preparation Mormon Herb Compound is a competent or 
effective treatment for any disorders of the female organs or for menstrual 
disorders; or that it has any substantial therapeutic value in the treatment 
of skin eruptions. : 

20. That the preparation Mullein Leaves constitutes a cure or remedy 
‘for catarrh or that it possesses any substantial therapeutic value in the 
treatment of such condition. 

21. That the preparation Podex Compound Tablets is a cure or remedy 
for sluggish liver, or that it possesses any substantial therapeutic: value 
in the treatment of such condition. : 

22. That the preparation Red Clover Tea is a cure or remedy for coughs, 
‘or that said preparation constitutes a competent or effective treatment 

for. ‘ 
wer That the preparation Rexora Herb Compound is a cure or remedy 
or constitutes a competent or effective treatment for bladder weakness; or 
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that it possesses any therapeutic value in the treatment of irritations of the 
bladder, in excess of such slight relief as may be afforded by the use of a 
weak diuretic. 

24. That the preparation U. U. Herb Compound is a cure or remedy for 
bladder weakness, or that it possesses any therapeutic value in the treat- 
ment of such condition. 

25. That the preparation composed of the herbs Wild Plum Bark 
Coltsfoot Leaves, Wild Cherry Bark, and Linden Flowers has any substan- 
tial therapeutic value in the treatment of asthmatic attacks. 

26. That the preparation composed of the herbs Marshmallow Root 
Couch Grass, Kidney Liver Leaf and Juniper Berries, constitutes a cure 
or remedy for bladder or urinary disorders, or that it possesses any sub- 
stantial therapeutic value in the treatment of such conditions. 

27. That the preparation composed of the herbs Blue Scullcap, Blue 
Vervain, German Chamomile, and Catnip Leaves possesses any substan- 
tial Roan value in the treatment of nervousness. 

28. at the preparation composed of the herbs May Apple : 
Bark, Black Root, and Jamaica Ginger constitutes a mh Masai 
sluggish liver, or that it possesses any therapeutic value in the treatment 
of such condition. ; 

29. That the preparation composed of the herbs Wahoo Bark, Rocky 
Mt. Grape, Black Cohosh, and Wintergreen Leaves constitutes a compe- 
tent or ae treatment for rheumatic pains. 

30. at the preparation composed of the herbs Gentian R . 
Bark, Colombo Root, and Peruvian Bark is a cure or Cc inet 
tency, or that it possesses any therapeutic value in the treatment of such 
condition. 

31. That the preparation composed of the herbs Marshmallow, Couch 
Grass, Uva-ursi, and Slippery Elm is a cure or remedy for back ‘pain or 
kidney strain, or that it possesses any therapeutic value in the treatment 
of such conditions. 

32. That the preparation composed of the herbs Yellow Dock Root 
Dandelion Root, Red Clover, and Burdock Root i Hee 
the blood of impurities. , Ohaseapablarat selbaaine 

33. That the preparation composed of the herbs Yarrow 38 
Thistle, Yellow Dock Root, and Dandelion Root is a cure ee 
anemia, or that it possesses any therapeutic value in the treatment pa 
condition. 

34. That the preparation composed of the herbs Blue S i 
and Peppermint constitutes a cure or remedy for epee 
apart any substantial therapeutic value in the treatment of such con- 

ition. 

35. That the preparation composed of the herbs -ursi 
Buchu Leaves, Horsetail Grass, and Couch Grass is Aptian ani 
fective treatment for bed wetting. ise 

36. That the preparation composed of the herbs i 
Yellow Dock, Licorice Root, and Boneset constitutes a A Fee Sera 
catarrh, or that it possesses any therapeutic value in the treatment ae if 

37. That the preparation I.H.C. Dorelle Hair Tonic is capable of ait 
ulating the growth of hair, or that it is of any value in preventing aig 
ae dae insofar as it may assist in the LeINpOranyy removal of dandruff 

38. That the preparation Wahoo Bark possesses any th i 
as a tonic, or that it possesses any therapeutic value in te ee 
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rheumatic pains; that it possesses any therapeutic value in the treatment 
of constipation in excess of providing temporary relief by reason of its 
laxative qualities; or that said preparation Wahoo Bark is harmless and 
safe in use. 

39. That the preparation Geroca Herb Compound is harmless and 
safe in use. 

40. That the preparation Trilax Herb Tea is a competent or effective 
treatment for excess weight, or possesses any therapeutic value in a re- 
ducing program in excess of such slight assistance as it may afford by 
reason of its laxative properties; or that the said preparation is harmless 
and safe in use. 

Il. Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or by any means. in commerce as “‘com- 
merce” is defined in the Federal Trade Commission Act, which advertise- 
ment fails to reveal: 

1. That the unsupervised use of the preparation Wahoo Bark may pro- 
duce severe toxic effects upon the heart and circulation; 

2. That the use of the preparation Geroca Herb Compound may cause 
serious injury to health. 

3. That the preparation Trilax Herb Tea should not be used by persons 
having goiter or tuberculosis and that to do so may result in serious injury 
to health. 

Provided, however, that advertisements relating to the preparations 
designated in this paragraph need contain only the statement, ‘‘cAUTION: 
Use Only as Directed,” if and when the directions for use, wherever they 
appear, on the label, in the labeling, or both on the label or in the labeling, 
contain a warning to the above effect. 

III. Disseminating or causing to be disseminated any advertisements 
by any means for the purpose of inducing or which are likely to induce, 
directly or indirectly, the purchase of said preparations in commerce as 
‘‘commerce”’ is defined in the Federal Trade Commission Act, which ad- 
vertisements contain any representation prohibited by paragraph I hereof 
or which fail to comply with the affirmative requirement set forth in par- 
agraph IT hereof. a1 ah 

IV. Using the word “tonic” alone or in association with any other word 
or words to designate, describe, or refer to any preparation which is not 
a tonic and which does not produce any general tonic effect upon the body 
or which does not possess any substantial therapeutic value as a tonic. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in writing, 
setting forth in detail the manner and form in which he has complied with 


this order. 
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In THE MATTER OF 


EDWIN M. FREEMAN, WILLIAM A. FREEMAN AND MICHAEL 
J. FREEMAN, TRADING AS FREEMAN & FREEMAN | 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4735. Complaint, Mar. 18, 1942—Decision, May 2, 1945 


Where three individuals engaged in manufacture and interstate sale of an automobile 
polish or paste which was designated “‘ Porcelainize”’ and which they sold through 
wholesale jobbers, distributors, garages, and filling stations, for sale to the ultimate 
consumer-purchaser only “‘by the job” in units packaged for use in treating only 
one car; through statements on labels on the product and in advertising circulars, 
catalogs and periodicals and other matter; 

Represented that said product was not an automobile polish but, instead, had proper- 
ties which structurally changed the finish of the automobile, imparting to it a hard, 
smooth finish comparable to that produced in the annealing of porcelain, and that 
use thereof would prevent oxidation of the finish under allconditions of weather, 
make it more resistant to scratching, preserve the color and finish, and restore the 
finish of old cars; . 

The facts being said “‘ Porcelainize’”’ was an automobile polish and contained no ingredi- 
ents similar to those found in porcelain; it contained very fine abrasives, which 
made the surface smooth, and polished by removing a portion of the finish; it had 
no properties which could structurally change the finish of an automobile or impart 
to it a hard, smooth finish comparable to that produced in the annealing of por- 
celain; and use thereof would not prevent oxidation of the finish or harden the 
paint or finish so as to make it more resistant to scratching, nor preserve the color 
or finish of a car or restore the finish to old cars; 

With the effect of misleading and deceiving prospective purchasers thereof into the mis- 
taken belief that the said representations were true and of causing a substantial 
portion of them, because of such belief, to purchase a substantial quantity of their 
said product: 

Held, That said acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public and constitute unfair and deceptive acts and 
practices in commerce. : 


Before Mr. J. Earl Coz, trial examiner. : 

Mr. James M. Hammond and Mr. D. E. Hoopingarner for the Com- 
mission. 

Honorable Lowell B. Mason, of Chicago, Ill., for respondents. 


CoMPLAINT 


- Pursuant to the provisions of the Federal Trade Commission Act. and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that Edwin M. Freeman, William A 
Freeman and Michael J. Freeman, individually, and trading as Freeman 
& Freeman, hereinafter referred to as respondents, have violated the pro- 
visions of the said act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 
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ParaGrapH 1. Respondents, Edwin M. Freeman, William A. Freeman 

and Michael J. Freeman, are individuals, trading under the name Freeman 
& Freeman, with their principal office and place of business at 696 South 
Broadway, Denver, Colo. 
Par. 2. Respondents are now, and for more than three years last past 
have been, engaged in manufacturing, selling and distributing an automo- 
bile polish or paste designated ‘Porcelainize’’ which is used in applying a 
finish on painted exterior surfaces of automobiles. Said automobile polish 
or paste is sold in units through wholesale jobbers, distributors, garages and 
filling stations and is used by garages and filling stations who sell the said 
units to the ultimate purchaser in the form of an applied polish or paste on 
the surface of an automobile. Said units are so packaged that they are for 
use in completing, treating or polishing the finish on only one car and said 
units are sold to the ultimate consumer ‘‘by the job” only. 

Respondents cause and have caused their said product, when sold, to 
be transported from their aforesaid place of business in the State of Colo- 
rado to purchasers thereof located in various States of the United States 
other than the State of Colorado and in the District of Columbia. 

Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said automobile polish or paste in commerce 
between and among the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 3. In the course and conduct of their business aforesaid, and for 
the purpose of inducing the purchase of their said product, respondents, 
through labels appearing on said product and through advertising circu- 
lars, catalogs and periodicals having a general circulation, and in other 
printed or written matter, all of which are distributed among prospective 
customers in the various States of the United States and in the District of 
Columbia, have made misleading statements and representations con- 
cerning their said product. Among such misleading statements and 
representations as to said product are the following: 


Porcelainize 
Trade Mark 

PORCELAINIZE is NOT A POLISH, wax or coating. The finish is changed struc- 
turally. It prevents oxidation of the finish and makes it more resistant to scratching. 

The care of the finish of an automobile after PORCELAINIZING is like the care of 
a. bathtubs. tort. 

The care of a Porcelainized finish is as simple as the care of a porcelain dish. 

Immune to water spotting. 

Immune to road tar, tree sap, bug juice, road oil. 

Makes paint finish more durable. 

It does not hold gritty surface dirt. 

Today’s automobile paint finishes, fine as they are, are subject to deterioration and 
fading from the ultra-violet and infra-red rays of the sun. Heat and extreme weather 
conditions are contributing factors, too. 

The Porcelainized process overcomes these difficulties by providing a hard and mir- 
ror-like paint surface * * *. 

Chemically, and without heat, Porcelainize unites the structure of the paint so 
tightly that the ordinary lacquer finish of a car becomes a hard and mirror-like surface. 

PORCELAINIZE ELIMINATES THE PORES. 

Porcelainize is a black, jelly-like substance which, astonishing as it may seem, actu- 
ally changes the finish structurally. 
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OXIDATION AND DULLING OF THE FINISH IS PREVENTED. 

Ultra-violet rays of the sun (the most destructive force to finish), heat, rain, snow, 
intense cold, rapid changes in temperature, fog, salt scum, and road oil are successfully 
combatted by Porcelainize. 

Porcelainize removes none of the original finish and does not itself become a part of 
the finish. No Porcelainize is left on the car. 

PORCELAINIZE PRESERVES COLOR AND FINISH FOR YEARS. 

To restore the original finish of an old car. 

An old car, the paint surface of which is still intact, even though faded, can be re- 
stored to new car appearance by Porcelainizing. 


‘Par. 4. Through the use of the statements and representations set 
forth in paragraph 3 hereof, and others similar thereto not specifically set 
out herein, respondents have represented that their automobile polish or 
paste designated ‘‘Porcelainize”’ is porcelain, and that its use produces a 
porcelain finish or a finish comparable to porcelain. Through the use of 
the trade name ‘‘ Porcelainize,” on their said product, respondents repre- 
sents and imply that their said product is in fact porcelain or possesses the 
attributes of porcelain. Respondents, through the use of the statements, 
“Tt is not a wax, polish or coating,” and “ Porcelainize is a treatment 
which changes the paint finish structurally,” accentuates the representa- 
tions and implications created through the use of its trade name “‘ Por- 
celainize.”’ Through said statements respondents represent that the use 
of said product produces a car finish immune to water spotting, road tar, 
tree sap, bug juice, road oil and one that will not hold gritty surface dirt. 
Respondents represent that the use of said product will restore the original 
finish to old cars and will prevent oxidization of the finish under all con- 
ditions of weather. It also represents that the use of said product will not 
remove any of the original finish, and that it chemically unites the structure 
_ of the paint, thereby changing the finish of a car structurally. 

Par. 5. In truth and in fact, respondents’ product ‘‘porcelainize”’ is 
an automobile polish or paste; it is not porcelain and it will not produce 
a porcelain finish, nor a finish comparable to porcelain. The finish pro- 
duced by use of respondents’ sdid product is not comparable to that pro- 
duced in the annealing of porcelain. The use of said product will not make 
a car’s finish immune to water spotting, road tar, tree sap, bug juice or 
road oil. A finish to which said product is applied will hold gritty surface 
dirt. Its use will not restore the original finish or color to an automobile 
unless the original color still exists underneath the surface layer and it will 
not prevent oxidization of finish. The ingredients in said product are such 
that it acts as a buffing or light grinding compound and it may grind off the 
paint or enamel surface so as to give the same a smooth, glassy or mirror- 
like finish, but there are no structural changes in the finish of a car to 
which it is applied. Said product does not chemically or otherwise unite 
the structure of the paint to which it is applied. There is no consistent 
differences in the nature or degree of weathering destruction to finishes to 
which Porcelainize is applied and those to which the same was not applied. 

Par. 6. The aforesaid acts and practices of the respondents in connec- 
tion with the offering for sale, sale and distribution of their said product 
have had, and now have, the capacity and tendency to, and do, mislead 
and deceive purchasers and prospective purchasers thereof into the errone- 
ous and mistaken belief that the aforesaid misleading and deceptive repre- 
sentations are true and cause a substantial portion of the purchasing pub- 
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lic, because of said mistaken and erroneous belief so engendered, to pur- 

chase a substantial quantity of respondents’ said product, to their injury 

and to the injury of the public. 
Par. 7. The aforesaid acts and practices of the respondents are all to 

_ the prejudice and injury of the public and constitute unfair deceptive acts 

and practices in commerce within the intent and meaning of the Federal 

Trade Commission Act. 


Report, FINDINGS AS To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on March 18, 1942, issued, and subsequently 
served, its complaint in this proceeding upon the respondents, Edwin M. 
Freeman, William A. Freeman, and Michael J. Freeman, individually, and 
trading as Freeman & Freeman, charging them with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of respondents’ 
answer thereto, testimony and other evidence in support of and in opposi- 
tion to the allegations of said complaint were introduced before a trial 
examiner of the Commission theretofore duly designated by it, and said 
testimony and other evidence were duly recorded and filed in the office of 
the Commission. Thereafter, this proceeding regularly came on for final 
hearing before the Commission upon said complaint, testimony and other ~ 
evidence, answer to the complaint, report of the trial examiner upon the 
evidence, briefs filed in support of the complaint and in opposition thereto, 
and oral argument of counsel; and the Commission, having duly consid- 
ered the matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


PaRAGRAPH 1. Respondents, Edwin M. Freeman, William A. Freeman, 
and Michael J. Freeman, are individuals, trading under the name Freeman 
& Freeman, with their principal office and place of business at 696 South 
Broadway, Denver, Colo. 

Par. 2. Respondents are now, and for several years last past have been, 
engaged in manufacturing, selling, and distributing an automobile polish 
or paste designated ‘“Porcelainize.’’ Said automobile polish or paste is 
sold in units through wholesale jobbers, distributors, garages, and filling 
stations and is used by garages and filling stations that sell the said units 
to the ultimate purchaser in the form of an applied polish or paste on the 
surface of an automobile. Said units are so packaged that they are for use 
in completing, treating, or polishing the finish on only one car, and said 
units are sold to the ultimate consumer “‘by the job” only. 

Respondents cause and have caused their said product, when sold, to. be 
transported from their aforesaid place of business in the State of Colorado 
to purchasers thereof located in various States of the United States other 
than the State of Colorado and in the District of Columbia. 

Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said automobile polish or paste in commerce 
between and among the various States of the United States and in the 
District of Columbia. 
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Par. 3. In the course and conduct of their business aforesaid, and for 
the purpose of inducing the purchase of their said product, respondents, 
through labels appearing on said product and through advertising circu- 
lars, catalogs, and periodicals having a general circulation, and in other 
printed or written matter, all of which are distributed among prospective 
customers in the various States of the United States and in the District of 
Columbia, have made misleading statements and representations con- 
cerning their said product. Among such misleading statements and repre- 
sentations as to said product are the following: 


PORCELAINIZE is NOT A POLISH, wax or coating. The finish is changed 
structurally. It prevents oxidation of the finish and makes it more resistant to scratch- 
ing. 

The care of the finish of an automobile after PORCELAINIZING is like the care 
ofa bathtub; * * *: 

The care of a Porcelainized finish is as simple as the care of a porcelain dish. 

Immune to water spotting. 

Makes paint finish more durable. 

It does not hold gritty surface dirt. 

PORCELAINIZE ELIMINATES THE PORES. 

Porcelainize is a black, jelly-like substance which, astounding as it may seem, actus 
ally changes the finish structurally. 

OXIDATION AND DULLING OF THE FINISH IS PREVENTED. 

Ultra-violet rays of the sun (the most destructive force to finish), heat, rain, snow, 
intense cold, rapid changes in temperature, fog, salt scum, and road oil are successfully, 
combatted by Porcelainize. _ 

Porcelainize removes none of the original finish and does not itself become a part of 
the finish. No Porcelainize is left on the car. 

PORCELAINIZE PRESERVES COLOR AND FINISH FOR YEARS. 

To restore the original finish of an old car. 

An old car, the paint surface of which is still intact, even though faded, can be re- 
stored to new car appearance by Porcelainizing. 


Par. 4. Through the use of the statements and representations herein- 
above set forth and others similar thereto not specifically set out herein, 
the respondents represent that said product is not an automobile polish 
but, instead, has properties which structurally change the finish of the 
automobile to which applied, imparting to it a hard, smooth finish com- 
parable to that produced in the annealing of porcelain and that its use will 
prevent oxidation of the finish under all conditions of weather, make it 
more resistant to scratching, preserve the color and finish, and restore 
the finish of old cars. 

Par. 5. Respondents’ product, Porcelainize, is an automobile polish 
and contains no ingredients similar to those found in porcelain. This 
product contains very fine abrasives, which have the effect of making the 
surface smooth and polished by removing a portion of the surface finish. 
Respondents’ product las no properties which can structurally change the 
finish of an automobile to which applied or impart to it a hard, smooth 
finish comparable to that produced in the annealing of porcelain. The use 
of this product will not prevent oxidation of the finish or harden the paint 
or finish on the automobile so as to make it more resistant to scratching. 
The use of this product will not preserve the color or finish of a car or 
restore the finish to old cars. 
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_ Par. 6. The aforesaid acts and practices of the respondents in connec- 
tion with the offering for sale, sale, and distribution of their said product 
_ have had, and now have, the capacity and tendency to, and do, mislead 
_ and deceive purchasers and prospective purchasers thereof into the errone- 
ous and mistaken belief that the aforesaid misleading and deceptive repre- 
sentations are true and cause a substantial portion of the purchasing 
public, because of said mistaken and erroneous belief so engendered, to 
purchase a substantial quantity of respondents’ said product. 


CONCLUSION 


The aforesaid acts and practices of the respondents, as herein found, are 
all to the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, answer of the respondents, testi- 
mony and other evidence in support of the complaint and in opposition 
thereto taken before a trial examiner of the Commission theretofore duly 
designated by it, report of the trial examiner upon the evidence, briefs filed 


in support of the complaint and in opposition thereto, and oral argument _ 


of counsel; and the Commission having made its findings as to the facts 
and its conclusion that said respondents have violated the provisions of 
the Federal Trade Commission Act. 

It 1s ordered, That the respondents, Edwin M. Freeman, William A. 
Freeman, and Michael J. Freeman, individuals, trading under the name 
Freeman & Freeman, or under any other trade name, and their representa- 
tives, agents, and employees, directly or through any corporate or other 
device in connection with the offering for sale, sale, and distribution of 
their product designated “Porcelainize,’’ or any other product of sub- 
stantially similar composition, whether sold under the same name or 
under any other name, in commerce as ‘“‘commerce”’ is defined in the Fed- 
eral Trade Commission Act, do forthwith cease and desist from: 

1. Representing directly or indirectly that respondents’ product will 
produce a hard, smooth finish comparable to that produced in the anneal- 
ing of porcelain. 

2. Representing directly or indirectly that respondents’ product has 
properties which will structurally change the finish of an automobile, pre- 
vent oxidation, or harden the paint or finish so as to make it more resistant 
to scratching. 

3. Representing directly or indirectly that the use of respondents’ 
product will preserve the color or finish of an automobile or restore the fin- 
ish to old automobiles. ; 

4. Representing directly or indirectly that respondents’ product is not 
a polish or that it has any property or value other than that of an abrasive 
polish. 

It is further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which they have com- 


plied with this order. 
650780 —47 —36 
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In THE MATTER OF 
THE JUNG ARCH BRACE COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4767. Complaint, May 28, 1942—Decision, May 2, 1945 


Where a corporation engaged in the interstate sale and distribution of various devices 
and medicinal preparations for foot ailments; including its ‘‘Jung’s Arch Braces,”’ 
“‘Jung’s Ankle and Foot Braces,” etc.; through advertisements in newspapers, 
periodicals, circulars, pamphlets, letters and other advertising media— 

(a) Falsely represented that a feeling of discomfort or fatigue, tired, aching or strained 
sensations after use, dull aches in the calf of the leg, knee, hip or lumbar region, 
sensitiveness beneath the heel, loss of spring or inability to get comfortable shoes, 
cramps in toes, momentary sharp pains when stepping on uneven surfaces, aches 
or pains in the anterior or posterior metatarsal region, stiffness or sensitiveness 
upon arising in the morning or after sitting, a callosity beneath the metatarsal 
heads, bunions or hammertoes clearly indicate weak foot, splay foot or flat foot, 
and that its elastic braces constituted a competent treatment for all such symptoms 
and conditions; and that the use of its elastic braces had simplified and made easier 
the treatment of flat or splay foot; 

(b) Falsely represented that 90 percent of people do not have normal feet and that 
most people have undeveloped, relatively weak feet, notwithstanding the absence 
of any reliable statistics showing said facts, and represented falsely also that all 
foot troubles are caused by weakened muscles; that diagnosis of foot troubles by 
the use of the impression of the foot is not satisfactory or reliable; that rigid arch 
supports are always harmful; and that high arches are often more troublesome than 
lower ones and higher arched feet are generally weaker than flat feet; 

(c) Falsely represented that complicated and difficult examinations are never necessary 
in diagnosing foot ailments; that it could diagnose foot ailments and prescribe the 
right treatment without examination of the foot; that its diagnosis, advice, recom- 
mendations, or prescriptions were similar to those given by a doctor’after a per- 
sonal physical examination; that its advice and recommendations could be relied 
upon to stop foot pains, give complete relief, or permanently correct foot troubles; 
and that mental and body fatigue, backaches, pains in the hips, aching legs, nerv- 
ousness, and the discomforts attributed to neuritis, sciatica, rheumatism, lum- 
bago, and arthritis are frequently due to foot ailments; 

(d) Falsely represented that “Jung’s Arch Braces” were more effective than the strap- 
ping process in the treatment of foot ailments; that they would lift metatarsal 
bones out of any incorrect position and inerenties hold them properly positioned; 
that the use of said braces would cure, or correct the cause of or prevent the recur- 
rence of, pains in the feet, ankles, calf, knees, toes, instep, ball or heel of the foot, or 
prevent excess spreading of the feet; that said braces directly assisted the muscles 
to function properly and restore muscular activity; acted as an extra muscle ; pro- 
duced a massage action sufficient to stimulate the blood circulation and provided 
a fresh supply of energy; and that the use of said braces would give immediate re- 
liet to foot ailments generally, and that continued use would cure such ailments; 

(e) Falsely represented that ‘‘Jung’s Ankle and Foot Braces” gave the ankle and f08 
more perfect bracing than all other devices or methods; that its stock-sized braces 
usually fitted the foot better than the highest grade, made-to-measure ankle brace ; 
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that said braces would cure weak ankles or foot conditions, would prevent strains 

or turning of ankles, correct or prevent swellings, hold the muscles or ligaments 

in place, or restore the arch to normal; and that they would hold the foot and ankle 

in proper relation, or hold muscles and ligaments in place, or restore the arch to 
| normal; 

The facts being that while such braces, by furnishing a measure of support to the ankle, 
might aid in preventing simple sprains, strains, and turning of ankles, and furnish 
limited support to weak ankles, aforesaid claims in other respects were false and 
misleading; ; 

(f/) Falsely represented that its “Posture Correctos” would relieve aches and pains 
caused by improper posture, eliminate sagging ankles, prevent run-over heels, cor- 
rect improper distribution of weight and bring about proper balance, and relieve 
extra strain on arches; and that its “Futuro Knee Braces” would help relieve weak 
or painful knees regardless of cause, and help secure comfort and relief in all cases 
of knee troubles whether traumatic, arthritis, neuralgia, ligamentous, or resulting 
from muscular injuries, and in cases of stiff, unsteady, and swollen knees when 
not due to infection or pathological changes; 

(g) Falsely represented that its ‘““Sanskin Corn Pads and Meds” would permanently 
remove corns, warts, calluses and bunions; that its ‘‘Callus Pads and Meds” 
would stop pain instantly and permanently remove calluses; and that its ‘‘Toe 
Guides” would straighten out the distorted large toe, relieve and correct bunions, 
crooked or overlapping toes and soreness between the toes; 

The facts being that any relief afforded by said Callus Pads and Meds would be no 
more than temporary, and said Guides would not relieve and correct such soreness 
other than that caused by overlapping toes; 

(h) Falsely represented that the use of its ‘‘ Foot Balm” would relieve irritated and ach- 
ing feet, stimulate blood circulation in feet and relieve soreness, sluggishness, and 
swelling due to congestion, invigorate weak or overstrained muscles, aid in healing 
irritations, relieve itching, and restore vitality to the feet; that the use of its Foot 
Soap cleansed the pores and thoroughly deodorized the feet; and that the use of its 
Nail-Rite quickly relieved ingrown toenails and aided in their correction; 

The facts being that said Balm would not relieve irritated, itching and aching feet in 
excess of affording temporary relief from pain and itching in cases of minor irrita- 
tions; and while its use stimulated the superficial circulation of the blood, such 
result would not relieve sluggishness and swelling of the feet due to congestion; and 
while use of said Nail-Rite might temporarily relieve the pain associated with such 
a condition, it had no remedial value in the correction thereof; 

With the effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous belief that such representations were true, and of induc- 
ing it, because of such belief, to purchase substantial quantities of its said products: 

Held, That such acts and practices were all to the prejudice of the public and constituted 
unfair and deceptive acts and practices in commerce. 


Mr. Karl Stecher for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission having reason to believe that Jung Arch Brace Company, a cor- 
poration, hereinafter referred to as respondent, has violated the provisions 
of said act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 
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. Paracrapu 1. Respondent, Jung Arch Brace Company, is a corpora- 
tion, duly chartered, organized and existing under and by virtue of the 
laws of the State of Ohio, ‘ith its principal office and place of business 
located in the city of Cincinnati, State of Ohio, at 109 West Central Park- 
way. 

Pie 2. Respondent is now, and for several years last past has been, 
engaged in manufacturing and offering for sale and selling various appli- 
ances, devices and medicinal preparations. Among such devices and 
medicinal preparations are those designated by respondent as ‘‘Jung’s 
Arch Braces,” ‘“Jung’s Ankle and Foot Braces,” ‘“Jung’s Posture Cor- 
rectors,” “Jung’s Futuro Knee Braces,” ‘“Jung’s Sanskin Corn Pads and ~ 
Meds,” ‘‘Jung’s Sanskin Callus Pads and Meds,” ‘“Jung’s Toe Guide,”’ 
“ Jung’s Foot Balm,” ‘“‘Jung’s Foot Soap” and “Jung’s Nail-Rite.”’ 

Respondent causes and has caused its products when sold to be trans- 
ported from its place of business in the State of Ohio to purchasers thereof 
located in the various States of the United States other than the State of 
Ohio and in the District of Columbia. - 

Respondent maintains, and at all times herein mentioned has main- 
tained, a course of trade in said products in commerce between and among 
the various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business the respond- 
ent has disseminated and is now disseminating and has caused and is now 
causing the dissemination of, false advertisements concerning its said 
products by United States mails and by various means in commerce, as 
“‘commerce”’ is defined in the Federal Trade Commission Act; and re- 
spondent has also disseminated and is now disseminating and has caused 
and is now causing the dissemination of, false advertisements concerning 
its said products by various means for the purpose of inducing and which 
are likely to induce, directly or indirectly, the purchase of its said products 
in commerce, as “‘commerce”’ is defined in the Federal Trade Commission 
Act. Among and typical of the false, deceptive and misleading statements 
and representations contained in said false advertisements disseminated 
and caused to be disseminated as hereinabove set forth, by United States 
mails, by advertisements inserted in newspapers, magazines and periodi- 
cals, and by means of circulars, pamphlets, letters and other advertising 


media, all of general circulation and distribution in commerce, are the 
following: 


General Advertisements: 


Symptoms: A feeling of discomfort or fatigue. Tired, aching or strained sensations 
after use. Dull aches in the calf of the leg, knee, hip or lumbar region. Sensitiveness 
beneath the heel, loss of spring or inability to get comfortable shoes, Cramps in toes. 
Momentarily sharp pains when stepping on uneven surfaces. Aches or pains in the 
anterior or posterior metatarsal region. Stiffness or sensitiveness upon arising in the 
morning or after sitting. A callosity beneath the metatarsal heads, bunions or hammer- 
toes. Any of these common symptoms clearly indicate weak foot (splay foot; flat foot) 
which constitute more than 95% of all foot affections. ‘It’s the most common and by 
far the most important of all foot disabilities” says T. L. Stedman, A. M., M.D. New 
Scientifically designed elastic braces now make the treatment of it simple and easy. 

With a proper understanding of foot trouble, it is not difficult to realize why nearly 
ninety percent of the people do not have normal feet. Foot trouble or foot weakness 
- is today the most prevalent affliction imposed upon us. 

Because of present day foot wear, flat, smooth pavements and the universal aversion 
to walking, most people have undeveloped, relatively weak feet. 


} 
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Careful studies of the foot and clinical records of every large orthopedic hospital 
have revealed this information which proves conclusively that almost all foot trouble is 
caused by weakened muscles. Therefore, foot troubles may generally be considered 
nothing more or less than weakened foot muscles. 

High arches are often more troublesome than lower ones. Therefore the impression 
of the foot, most extensively used in the past, is a bugaboo which seldom indicates any- 


| thing. 


Because of this, many cases of weak foot, which are easily and quickly relieved, and 
corrected, receive an improper diagnosis. The impression of the foot, as shown above, 
does not necessarily indicate anything. Its popularity has been maintained by the 
“self appointed foot specialist” who has, and is still using it as a bugaboo to sponsor the 
sale of harmful rigid arch props. 

Complicated and difficult examinations unnecessary. 

Now, we offer direct to you the same services we have given many doctors for years. 

Mr. Leahr wrote, “‘I have paid over $200.00 for advice but your free recommenda- 
tions were worth more. Thanks to you, I haven’t the slightest pain.” 

Tell us about your corns, ingrown toenails, aches, weak ankles, enlarged joints, burn- 
ing feet, etc. Also, how long you have been bothered . . . the same as you would your 
doctor. After careful study we will send you our FREE ‘‘expert advice and recom- 
mendations” showing how to get quick, safe relief. 

We guarantee that we “advise and recommend,” to give you this complete relief and 
aid in the permanent correction of your foot troubles. 

Well-known doctors have proven that mental and body fatigue, back aches, pain in 
hips, aching legs, nervousness and the more severe discomforts often attributed to 
neuritis, sciatica, rheumatism, lumbago and arthritis, as well as the additional discom- 
forts resulting therefrom, may be due to foot ailments. 


Advertisements Respecting Jung’s Arch Braces: — 


Jung’s Arch Braces are the modern scientific method of relieving and correcting foot 
troubles. They are based on exactly the same fundamental principles as the strapping 
process but being elastic and self-sustaining, do away with all the disadvantages and 
are considerably more effective. 

This scientifically constructed lift is not intended to force the metatarsal bones into 
place, but to lift them out of any incorrect position in which they may have become 
set. The elastic brace then holds them properly positioned, relieveing the muscles of 
over-strain and assisting them in regaining their strength. 

Let us show you how to end foot pains, tiredness, aches, calluses and other foot ail- 
ments quickly and surely with Jung’s Arch Braces. 

PAIN FREE FEET. Jung’s ‘ Wonder” arch braces assist weakened muscles, end- 
ing pains, aches and tiredness,in the feet and legs. 

They almost instantly relieve sudden cramp-like pains, Morton’s Toe and annoying 
calluses. That burning, aching, tired or lifeless feeling in the feet and ankles, and pains 
in toes, instep, ball or heel quickly disappear. Excessive spreading of the feet is over- 
come as well as other numerous troubles (mentioned on page 6) resulting therefrom. 
Pains or aches in the ankle, calf or knee which are often the result of foot strain are 
quickly relieved. 

The elastic braces used in the treatment give direct assistance to the muscles and lig- 
aments upon which the foot depends for its support. It is this direct assistance which 
helps the muscles to function properly, that brings about prompt relief and restitution 
of muscular vitality. 

Like an extra muscle, Jung’s ‘‘ Wonder” Arch Braces Aid Nature by assisting weak or 
overstrained muscles in restoring the displaced bones to normal. 

* * * The painful pressure of the bones upon the sensitive nerves and blood ves- 
sels is ended. Then as you walk the massage action begins to stimulate blood circula- 
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tion. Congestion is removed and a fresh supply of energy begins to trickle through the 
veins. 

Gradually the muscles become stronger and stronger and after a reasonable period 
of time, depending upon the severity of the trouble, the braces may be discarded. Your 
feet are well to stay. 


Advertisements Respecting Jung’s Ankle and Foot Braces: 

The new scientific principle embodied in their unique design gives both the ankle 
and the foot more perfect bracing than has ever been known before. 

A stock sized brace fits the foot better than the higher grade, made to measure, ordi- 
nary ankle brace. 

Weak Ankles, Strains, Sprains. Jung’s Ankle and Foot Brace supports and helps 
strengthen weak ankles. Quickly relieves sprains or strains by giving extra support to 
that portion of the foot or ankle which is most affected. Braces instep and holds foot 
and ankle in proper relation. 

This new and different brace assists the muscles in holding foot and ankle in proper 
relation to each other and gives support to the anterior and forward arch as well as the 
longitudinal or instep arch. Like an extra muscle it helps in rapidly restoring the arch 
to normal. 

_ Jung’s Capital and Paragon Ankle and Foot Braces are exactly of the same design. 
They relieve and strengthen weakened ankle and foot conditions and prevent turning 
of ankles. They immediately relieve sprained ankles, reduce swelling and correct foot 
strains resulting therefrom. 

They are designed to assist in the relief and correction of foot trouble as much as pos- 
sible without impairing their value as a perfect support for the ankle and that portion 
of the foot which is in direct relation thereto. 


Advertisements Respecting Jung’s Posture Correctors: 

Run-over Heels, Arch Weakness.—Jung’s Posture Correctors relieve extra strain on 
instep arches or outer side of feet by correcting improper distribution of weight. They 
shift the weight to either side and thus bring about a proper balance. Relieve pains and 
aches caused by improper posture which usually accompanies all foot troubles. Elim- 
inate inward or outward sagging of ankles and prevent run-over of heels. 


Advertisements Respecting Jung’s Futuro Knee Braces: 

Weak or Painful Knees. New type elastic brace helps secure comfort and relief! 
Regardless of your knee trouble... whether it be traumatic, arthritis or neuralgia— 
ligamentous or muscular injuries—stiff, unsteady, painful or swollen knees not due to 
infection or pathological changes — this brace will help you secure comfort and relief 
—will make walking easier. 2 


Advertisements Respecting Jung’s Sanskin Corn Pads and Meds: 


The constant wearing of Sanskin Pads or proper shoes is necessary to permanently 
end corns. 

END CORNS, CALLUSES, BUNIONS.—Instant relief—Quick Removal. Jung’s 
Sanskin pads * * * Medicated plasters called ‘‘Meds,” remove corns and calluses 
quickly, soothe bunions. 

Corns, Warts, Small Calluses, Jung’s Sanskin Corn Pads give instant relief to the 
most pesky corns. These velvety-soft, cushioning pads completely remove the pressure 
or friction which causes corns * * * Complete relief is yours while separate medi- 
cated plasters called “Meds,” safely and surely remove every trace of your corn. 


Advertisements Respecting Jung’s Sanskin Callus Pads and Meds: 
Stop pain instantly and remove the callus. 
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The pain is instantly relieved (sic) when you apply Jung’s Sanskin Callus 
padspet aittat: 


Advertisements Respecting Jung’s Toe Guide: 


For the relief and correction of bunions, crooked or overlapped toes and soreness 
between the toes, we recommend the use of Jung’s Toe Guides. 

The toe guide will help to correct such a condition by straightening out the distorted 
large toe. 


Advertisements Respecting Jung’s Foot Balm: 


Jung’s Foot Balm quickly relieves dry, burning, irritated and aching feet. A massage 
with this cooling, soothing analgesic balm, stimulates blood circulation in feet and re- 
lieves soreness, sluggishness and swelling due to congestion. Invigorates weak or over- 
strained muscles, softens dry, rough skin and calluses, aids in healing irritations, re- 
lieves itching and restores vitality. 


Advertisements Respecting Jung’s Foot Soap: 


A warm foot bath with this soothing and refreshing cleanser removes surface impuri- 
ties and thoroughly cleanses the pores. A quick relief for tired and irritated feet and 
an aid in most foot trouble. Thoroughly deodorizes and promotes foot health. 


Advertisements Respecting Jung’s Nail-Rite: 


Ingrown Toe-Nails—Jung’s Nail-Rite is an antiseptic and anesthetic compound 
which quickly relieves ingrown toenails and aids in their correction. 


Par. 4. Through the use of the statements, representations and adver- 
tisements hereinbefore set forth, and others of similar import and meaning, 
but not specifically set out herein, respondent has represented, and does 
now represent, directly and by implication: 


General Representations: 

That the various symptoms and conditions set out in the paragraph en- 
titled ‘General Advertisements” in Paragraph Three above, clearly indi- 
cate weak foot, and that respondent’s elastic braces constitute the proper 
treatment for such symptoms and conditions; that the use of respondent’s 
elastic braces has simplified and made easier the treatment of flat or splay 
foot. That 90% of people do not have normal feet and most people have 
undeveloped, relatively weak feet; that almost all foot troubles are caused 
by weakened muscles; that proper diagnosis cannot be made by the use 
of the impression of the foot; that rigid arch supports are always harmful; 
that high arches are often more troublesome than lower ones and higher 
arched feet are generally weaker than flat feet; that complicated and diffi- 
cult examinations are unnecessary in diagnosing foot ailments in order to 
prescribe the proper treatment; that it conducts a consultation service for 
doctors and that the service previously available only to doctors is now 
offered to the general public; that its free advice and recommendations are 
better and more valuable than paid-for advice of a doctor or trained tech- 
nician; that it can quickly diagnose foot ailments and prescribe the right 
treatment without examination of the foot; that its diagnosis, advice, 
recommendations and prescriptions are similar to that given by a doctor 
after a personal physical examination; that its advice and recommenda- 
tions are guaranteed to give complete relief and permanent correction of 
foot troubles and that mental and body fatigue, back aches, pains in the 
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hips, aching legs, nervousness and the discomforts attributed to neuritis, 
sciatica, rheumatism, lumbago and arthritis are due to foot ailments. 


Representations with respect to Jung’s Arch Braces: 

That Jung’s Arch Braces are more effective than the strapping process, 
lift metatarsal bones out of any incorrect position and thereafter hold them 
properly positioned; that the use of said braces ends foot pains, tiredness, 
aches, calluses and quickly relieves foot cramping pains, Morton’s Toe, 
burning, aching, tired or lifeless feeling in feet, ankles, calves, knees, pains 
in toes, instep, ball or heel and excessive spreading of the feet; that said 
braces directly assist the muscles to function properly and restore muscu- 
lar activity. That they act as an extra muscle; that they produce a mas- 
sage action, stimulating the blood circulation and providing a fresh supply 
of energy; that the use of said braces will give immediate relief and if their 
use is continued for a reasonable time all foot ailments will be completely 
cured, and braces may be discarded. 


Representations with respect to Jung’s Ankle and Foot Braces: 

That Jung’s Ankle and Foot Brace gives the ankle and foot more perfect 
bracing than has ever been known before; that respondent’s stock sized 
brace fits the foot better than the highest grade, made to measure, ordi- 
nary ankle brace; that said braces relieve strains and sprains, strengthen 
weakened ankles, reduce swelling, prevent turning of ankles, hold the foot 
and ankle in proper relation, assist in the relief and correction of foot 
troubles, and hold muscles and ligaments in place and restore the arch to 
normal. 


Representations with respect to Jung’s Posture Correctors: 

That Jung’s Posture Correctors relieve aches and pains caused by im- 
proper posture; eliminate sagging ankles, prevent run over heels, correct 
improper distribution of weight and bring about proper balance and relieve 
extra strain on arches. 


Representations with respect to Jung’s Futuro Knee Brace: 

That Jung’s Futuro Knee Braces will help relieve weak or painful knees - 
regardless of cause and will help secure comfort and relief in all cases of 
knee troubles whether traumatic, arthritis, neuralgia, ligamentous or 
resulting from muscular injuries and in cases of stiff, unsteady and swollen 
knees, when not due to infection or pathological changes. 


Representations with respect to Jung’s Sanskin Corn Pads and Meds: 


That Jung’s Sanskin Corn Pads and Meds will permanently remove 
corns, warts, calluses and bunions. 


Representations with respect to Jung’s Callus Pads and Meds: 


That Jung’s Sanskin Callus Pads and Meds will stop pain instantly and 
permanently remove calluses. 


Representations with respect to Jung’s Toe Guide: 

That the use of Jung’s Toe Guides will straighten out the large distorted _ 
toe, relieve and correct bunions, crooked or overlapping toes and soreness 
between the toes. 
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Representations with respect to Jung’s Foot Balm: 


‘That the use of Jung’s Foot Balm will relieve irritated and aching feet; 
stimulate blood circulation in feet and relieve soreness, sluggishness and 
swelling due to congestion ; invigorate weak or overstrained muscles, aid in 
healing irritations, relieves itching and restores vitality to the feet. 


| Representations with respect to Jung’s Foot Soap: 


That the use of Jung’s Foot Soap cleanses the pores and thoroughly de- 
_odorizes the feet. 


Representations with respect to Jung’s Nail-Rite: 
That use of said product quickly relieves ingrown toe nails and aids in 
their correction. 


Par. 5. The foregoing statements and representations disseminated as 
aforesaid are grossly exaggerated, false, deceptive and misleading. 


General Representations: 

The various symptoms and conditions set out in the paragraph entitled 
“General Advertisements” in Paragraph Three hereof and any combina- 
tions of said symptoms or conditions do not clearly indicate weak or flat 
foot or splay foot and are not always symptomatic of or attributable to 
foot disorders or disabilities and respondent’s elastic braces do not consti- 
tute the proper treatment of all such symptoms and conditions. Respond- 
ent’s elastic braces have not simplified and made easier the treatment of 
weak feet. No reliable statistics have been compiled showing any definite 
proportion of the population to have abnormal feet or showing that most 
people have undeveloped, relatively weak feet. Most foot troubles are 
not caused by weakened muscles. The impression of the foot is of great 
value in properly diagnosing foot trouble. The use of rigid arch supports 
is not always harmful. Feet having higher arches are not generally weaker 
than flat feet nor are high arches more troublesome than lower ones. Com- 
plicated and difficult examinations are often necessary in diagnosing foot 
ailments in order to prescribe the proper treatment. Personal examination 
and individual prescription is essential to the correct diagnosis and proper 
treatment of many foot disorders and disabilities, and in such cases the 
services and advice offered by respondent and the use of its appliances 
does not eliminate the necessity for such examination. Accordingly the 
advice and service offered for the diagnosis of and prescription for foot 
troubles is not comparable to or an adequate substitute for the services of 
doctors and/or trained technicians, and following the respondent’s advice 
and recommendation cannot be relied upon to stop foot pains, give com- 
plete relief or permanently correct foot troubles. It is impossible to guar- 
antee that any advice, recommendation or device will give relief from or 
aid in the correction of foot troubles, disorders or disabilities. While 
mental and body fatigue, back aches, pains in hips, aching legs, nervous- 
ness and the discomforts associated with neuritis, sciatica, rheumatism, 
lumbago and arthritis may, in some instances, be due to foot ailments, 
this is an infrequent occurrence and cannot be relied upon to indicate or 
disclose foot ailments of any nature. 


Jung’s Arch Braces: ; 
Respondent’s arch braces are not more effective than the strapping 
process in the treatment of foot ailments and cannot be relied upon to 
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lift the metatarsal bones out of an incorrect position and thereafter hold 
them properly positioned. The use of said braces will not relieve, cure or 
correct the cause of or prevent the recurrence of pains in the feet, ankles, 
calf, knees, toes, instep, ball or heel of the foot and prevent excess spread- 
ing of the feet, nor will their use quickly relieve foot cramping pains, Mor- 
ton’s Toe, calluses and other foot ailments. Said device does not assist 
the muscles to function properly and does not restore muscular activity. 
They do aot act as an extra muscle. They do not produce a sufficient 
massaging effect so as to stimulate the blood circulation to the extent of 
providing a fresh supply of energy. The use of said braces will not give 
immediate relief to foot ailments nor will their continued use cure such 
ailments. 


Jung’s Ankle and Foot Braces: 

Respondent’s ankle and foot braces do not give the ankle and foot more 
perfect bracing than other devices or methods. Its stock size brace does 
not give a better fit than a made to measure brace of high quality. Said 
braces will not relieve, cure, correct or aid in the correction of the causes 
of, or prevent the recurrence of sprains, strains, weakened ankles or foot 
conditions, swelling, turning of ankles, nor will they hold muscles or liga- 
ments in place or restore the arch to normal. 


eh ung’ s Posture Correctors: 


The use of respondent’s Posture Correctors cannot be relied upon to 
relieve aches and pains caused by improper posture or to eliminate sagging 
ankles, prevent run-over heels, correct improper distribution of weight, 
relieve extra strain on the arches or bring about proper balance. 


Jung’s Futuro Knee Brace: 


Respondent’s knee braces will not help relieve all types of weak or pain- 
ful knees and will not help secure comfort and relief in all cases of knee 
troubles not due to infection or pathological changes whether traumatic, 
arthritis, neuralgia, ligamentous, muscular injuries, stiff, unsteady and 
swollen knees. In truth and in fact all conditions of weak knees are due to 
infection or pathological changes. 


Jung’s Corn Pads and Meds: 


Respondent’s Corn Pads and Meds will not permanently remove corns, 
warts, calluses and bunions. Any relief afforded by their use will be only 
temporary in nature. 


Jung’s Callus Pads and Meds: 


Respondent’s Callus Pads and Meds will not stop pain instantly and will 
not permanently remove the callus. Any relief afforded by their use will 
be only temporary in nature. 


Jung’s Toe Guides: 


Respondent’s Toe Guides will not straighten out the large distorted toe 
nor will their use relieve and correct bunions, crooked or overlapping toes. 
They have no remedial or therapeutic value in the treatment of a condi- 
tion of soreness between the toes. 


J ung’s Foot Balm: 


_Respondent’s Foot Balm will not relieve irritated and aching feet nor 
will it invigorate weak or overstrained muscles, aid in healing irritations , 
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: relieve itching nor will it restore vitality to the feet. While its use may 
_ stimulate the superficial circulation of the blood such result will not relieve 


soreness, sluggishness and swelling of the feet due to congestion. 


Jung’s Foot Soap: 


Respondent’s Foot Soap will not cleanse the pores nor will it thoroughly 
deodorize the feet. 
Jung’s Nazl-Rite: 

Respondent’s Nail-Rite will not relieve ingrown toe nails nor aid in 
their correction. While its use may temporarily relieve the pain associ- 
ated with such a condition, it has no remedial value in the correction of 
said condition. 

Par. 6. The use by the respondent of the foregoing false, deceptive and 
misleading statements, representations and advertisements disseminated 
as aforesaid with respect to the appliances, devices and medicinal prepara- 
tions hereinbefore listed has had and now has the capacity and tendency 
to and does mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such statements, repre- 
sentations and advertisements are true, and to induce a substantial por- 
tion of the purchasing public, because of such erroneous and mistaken 
belief, to purchase substantial quantities of respondent’s said products. 

Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE FACTS, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on May 28, 1942, issued and subsequently 
served its complaint in this proceeding upon respondent, The Jung Arch 
Brace Company, a corporation, charging it with the use of unfair and de- 
ceptive acts and practices in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of respond- 
ent’s answer thereto, a stipulation was entered into whereby it was agreed 
that a statement of facts signed and executed by respondent and Richard 
P. Whiteley, Assistant Chief Counsel for the Federal Trade Commission, 
subject to the approval of the Commission, may be taken as the facts in 
this proceeding in lieu of testimony in support of or in opposition to the 
charges stated in the complaint and that the Commission may proceed 
upon said statement of facts to make its report, stating its findings as to 
the facts and its conclusion based thereon and enter its order disposing of 
the proceeding without the presentation of argument or the filing of briefs, 
Thereafter, this proceeding regularly came on for final hearing before the 
Commission on said complaint, answer, and stipulation, said stipulation 
having been approved, accepted, and filed; and the Commission, having 
duly considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


PARAGRAPH lI. Respondent, Jung Arch Brace Company, is a corpora- 
tion, organized and existing under and by virtue of the laws of the State of 
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Ohio, with its principal office and place of business located at 312 East 
Court Street, Cincinnati, Ohio. - - 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in the sale and distribution of various devices and medicinal 
preparations, among which are those designated by respondent as “Jung’s 
Arch Braces,” ‘‘Jung’s Ankle and Foot Braces,” ‘‘Jung’s Posture Cor- 
rectors,” ‘Jung’s Futuro Knee Braces,”’ “Jung’s Sanskin Corn Pads and 
Meds,” ‘“‘Jung’s Sanskin Callus Pads and Meds,” ‘“‘Jung’s Toe Guide,”’ 
“ Jung’s Foot-Balm,”’ ‘‘Jung’s Foot Soap,” and “Jung’s Nail-Rite.”” Re- 
spondent causes, and has caused, said products, when sold, to be trans- 
ported from its place of business in the State of Ohio to purchasers thereof 
located in the various States of the United States other than the State of 
Ohio and in the District of Columbia, and maintains, and at all times 
herein mentioned has maintained, a course of trade in said products in 
commerce between and among the various States of the United States and 
in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, the respond- 
ent has disseminated and is now disseminating, and has caused and is now 
causing the dissemination of false advertisements concerning its said 
products by United States mails and by various means in commerce, as 
““commerce”’ is defined in the Federal Trade Commission Act; and re- 
spondent has also disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements concerning 
its said products by various means for the purpose of inducing and which 
‘are likely to induce, directly or indirectly, the purchase of its said products 
in commerce, as ‘“‘commerce”’ is defined in the Federal Trade Commission 
Act. Among the false, misleading, and deceptive statements and repre- 
sentations contained in said false advertisements disseminated and caused 
to be disseminated, as hereinabove set forth, by United States mails, by 
advertisements inserted in newspapers, magazines, and periodicals, and by 
means of circulars, pamphlets, letters, and other advertising media, all of 
general circulation and distribution in commerce, are the following: 


General Advertisements: 


Symptoms: A feeling of discomfort or fatigue. Tired, aching or strained sensa- 
tions after use. Dull aches in the calf of the legs, knee, hip or lumbar region. Sensi- 
tiveness beneath the heel, loss of spring or inability to get comfortable shoes, cramps in 
toes.’ Momentarily sharp pains when stepping on uneven surfaces. Aches or pains in 
the anterior or posterior metatarsal region. Stiffness or sensitiveness upon arising in 
the morning or after sitting. A callosity beneath the metatarsal heads, bunions or 
hammertoes. Any of these common symptoms clearly indicate weak foot (splay foot; 
flat foot) which constitute more than 95% of all foot affections. ‘It’s the most conse 
mon and by far the most important of all foot disabilities” says T. L. Stedman, A.M. 
M.D. New Scientifically designed elastic braces now make the treatment of ieanaple 
and easy. 

With a proper understanding of foot trouble, it is not difficult to realize why nearly 
ninety percent of the people do not have normal feet. Foot trouble or foot weakness is 
today the most prevalent affliction imposed upon us. 

Because of present day foot wear, flat, smooth pavements and the universal aversion 
to walking, most people have undeveloped, relatively weak feet. 

Careful studies of the foot and clinical records of every large orthopedic hospital have 
revealed this information which proves conclusively that almost all foot trouble is 
caused by weakened muscles. Therefore, foot troubles may generally be considered 
nothing more or less than weakened foot muscles. 
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_ High arches are often more troublesome than lower ones. Therefore the i impression 

of the foot, most extensively used in the past, is a bugaboo which seldom indicates any- 

| thing. 

Because of this, many cases of weak foot, which are easily and quickly relieved, and 

corrected, receive an improper diagnosis. The impression of the foot, as shown above, 
does not necessarily indicate anything. Its popularity has been maintained by the 

“self appointed foot specialist’? who has, and is still using it as a bugaboo to sponsor 
Hehe sale of harmful rigid arch props. 

Complicated and difficult examinations unnecessary. 

Now, we offer direct to you the same services we have given many doctors for 
years. 

Mr. Leahr wrote, “I have paid over $200.00 for advice but your free reeommenda- 
tions were worth more. Thanks to you, I haven’t the slightest pain.” 

Tell us about your corns, ingrown toenails, aches, weak ankles, enlarged joints, burn- 
ing feet, etc. Also, how long you have been bothered . . . the same as you would your 
doctor. After careful study we will send you our FREE “expert advice and recom- 
mendations” showing how to get quick, safe relief. 

We guarantee that we ‘‘advise and recommend,” to give you this complete relief and 
aid in the permanent correction of your foot troubles. 

Well-known doctors have proven that mental and body fatigue, back aches, pain in 
hips, aching legs, nervousness and the more severe discomforts often attributed to 
neuritis, sciatica, rheumatism, lumbago and arthritis, as well as the additional discom- 
forts resulting therefrom, may be due to foot ailments. 


Advertisements Respecting Jung’s Arch Braces: 

Jung’s Arch Braces are the modern scientific method of relieving and correcting foot 
troubles. They are based on exactly the same fundamental principles as the strapping 
process but being elastic and self-sustaining, do away with all the disadvantages and are 
considerably more effective. 

This scientifically constructed lift is not intended to force the metatarsal bones into 
place, but to lift them out of any incorrect position in which they may have become set. 
The elastic brace then holds them properly positioned, relieving the muscles of over- 
strain and assisting them in regaining their strength. 

Let us show you how to end foot pains, tiredness, aches, calluses and other foot ail- 
ments quickly and surely with Jung’s Arch Braces. 

PAIN FREE FEET, Jung’s “Wonder” arch braces assist weakened muscles, end- 
ing pains, aches and tiredness in the feet and legs. 

They almost instantly relieve sudden cramp-like pains, Morton’s Toe and annoying 
calluses. That burning, aching, tired or lifeless feeling in the feet and ankles, and pains 
in toes, instep, ball or heel quickly disappear. Excessive spreading of the feet is over- 
come as well as other numerous troubles (mentioned on page 6). resulting therefrom. 
Pains or aches in the arikle, calf or knee which are often the result of foot strain are 
quickly relieved. 

The elastic braces used in the treatment give direct assistance to the muscles and lig- 
aments upon which the foot depends for its support. It is this direct assistance which 
helps the muscles to function properly, that brings about prompt relief and restitution 
of muscular vitality. 

Like an extra muscle, Jung’s ‘‘Wonder’”’ Arch Braces Aid Nature by assisting weak 
or overstrained muscles in restoring the displaced bones to normal. 

* * * The painful pressure of the bones upon the sensitive nerves and blood ves- 
sels is ended. Then as you walk the massage action begins to stimulate blood circula- 
tion. Congestion is removed and a fresh supply of energy begins to trickle through the 


veins. 
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Gradually the muscles become stronger and stronger and after a reasonable period 
of time, depending upon the severity of the trouble, the braces may be discarded. Your 
feet are well to stay. 


Advertisements Respecting Jung’s Ankle and Foot Braces: 

The new scientific principle embodied in their unique design gives both the ankle and 
the foot more perfect bracing than has ever been known before. 

A stock sized brace fits the foot better than the highest grade, made to measure, ordi- 
nary ankle brace. 

Weak Ankles, Strains, Sprains. Jung’s Ankle and Foot Brace supports and helps 
strengthen weak ankles. Quickly relieves sprains or strains by giving extra support to 
that portion.of the foot or ankle which is most affected. Braces instep and holds foot 
and ankle in proper relation. 

This new and different brace assists the muscles in holding foot and ankle in proper 
relation to each other and gives support to the anterior and forward arch as well as the 
longitudinal or instep arch. Like an extra muscle it helps in rapidly restoring the arch 
to normal. 

Jung’s Capital and Paragon Ankle and Foot Braces are exactly of the same design. 
They relieve and strengthen weakened ankle and foot conditions and prevent turning 
of ankles. They immediately relieve sprained ankles, reduce swelling and correct foot 
strains resulting therefrom. 

They are designed to assist in the relief and correction of foot trouble as much as pos- 
sible without impairing their value as a perfect support for the ankle and that portion 
of the foot which is in direct relation thereto. 


Advertisements Respecting Jung’s Posture Correctors: 

~ Run-over Heels, Arch Weakness. Jung’s Posture Correctors relieve extra strain on 
instep arches or outer side of feet by correcting improper distribution of weight. They 
shift the weight to either side and thus bring about a proper balance. Relieve pains 
and aches caused by improper posture which usually accompanies all foot troubles. 
Eliminate inward or outward sagging of ankles and prevent run-over of heels. 


Advertisements Respecting Jung’s Futuro Knee Braces: 

Weak. or Painful Knees. New type elastic brace helps secure comfort and relief! 
Regardless of your knee trouble . . . whether it be traumatic, arthritis or neuralgia— 
ligamentous or muscular injuries—stiff, unsteady, painful or swollen knees not due to 
infection or pathological changes—this brace will help you secure comfort and relief— 
will make walking easier. 


Advertisements Respecting Jung’s Sanskin Corn Pads and Meds: 


The constant wearing of Sanskin Pads or proper shoes is necessary to permanently 
end corns. 

END CORNS, CALLUSES, BUNIONS.—Instant Relief—Quick Removal. 
Jung’s Sanskin pads * * * Medicated plasters called “‘Meds,” remove corns and 
calluses quickly, soothe bunions. 

Corns, Warts, Small Calluses, Jung’s Sanskin Corn Pads give instant relief to the 
most pesky corns. These velvety-soft, cushioning pads completely remove the pressure 
or friction which causes corns * * * Complete relief is yours while separate medi- 
cated plasters called “Meds,” safely and surely remove every trace of your corn. 


Advertisements Respecting Jung’s Sanskin Callus Pads and Meds: 


Stop pain instantly and remove the callus. 
The pain is instantly relieved when you apply Jung’s Sanskin Callus pads * * *, 
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Advertisements Respecting Jung’s Toe Guide: 


For the relief and correction of bunions, crooked or overlapped toes and soreness be- 
tween the toes, we recommend the use of Jung’s Toe Guides. 

The toe guide will help to correct such a condition by straightening out the distorted 
large toe. ’ 


Advertisements Respecting Jung’s Foot Balm: 


Jung’s Foot Balm quickly relieves dry, burning, irritated, and aching feet. A mas- 
sage with this cooling, soothing, analgesic balm, stimulates blood circulation in feet 
and relieves soreness, sluggishness and swelling due to congestion. Invigorates weak or 
overstrained muscles, softens dry, rough skin and calluses, aids in healing irritations, 
relieves itching and restores vitality. 


Advertisements Respecting Jung’s Foot Soap: 


A warm foot bath with this soothing and refreshing cleanser removes surface impuri- 
ties and thoroughly cleanses the pores. A quick relief for tired and irritated feet and 
an aid in most foot trouble. Thoroughly deodorizes and promotes foot health. 


Advertisements Respecting Jung’s Nail-Rite: 


Ingrown Toe-Nails—Jung’s Nail-Rite is an antiseptic and anesthetic compound 
which quickly relieves ingrown toenails and aids in their correction. 


Par. 4. Through the use of the statements, representations and adver- 
tisements hereinbefore set forth, and others of similar import and meaning, 
but not specifically set out herein, respondent has represented, and does 
now represent, directly and by implication: 


General Representations: : 
That the various symptoms and conditions set out under the heading 
““General Advertisements”? in Paragraph Three above, clearly indicate 
weak feet and that respondent’s elastic braces constitute the proper treat- 
ment for such symptoms and conditions; that the use of respondent’s elas- 
tic braces has simplified and made easier the treatment of flat or splay 
foot; that 90 percent of people do not have normal feet and most people 
have undeveloped, relatively weak feet; that almost all foot troubles are 
caused by weakened muscles; that diagnosis of foot troubles by the use of 
the impression of the foot is not satisfactory or reliable; that rigid arch 
supports are always harmful; that high arches are often more troublesome 
than lower ones and higher arched feet are generally weaker than flat feet; 
that complicated and difficult examinations are unnecessary in diagnosing 
foot ailments in order to prescribe the proper treatment; that it-conducts a 
consultation service for doctors and that the service previously available 
only to doctors is now offered to the general public; that.its free advice and 
recommendations are better and more valuable than paid-for advice of a 
doctor or trained technician; that it can quickly diagnose foot ailments 
and prescribe the right treatment without examination of the foot; that 
its diagnosis, advice, recommendations and prescriptions are similar to 
that given by a doctor after a personal physical examination; that its ad- 
vice and recommendations are guaranteed to give complete relief and per- 
manent correction of foot troubles and that mental and body fatigue, back 
aches, pains in the hips, aching legs, nervousness, and the discomforts at- 
tributed to neuritis, sciatica, rheumatism, lumbago and arthritis are due to 


foot ailments. 


532 FEDERAL TRADE COMMISSION DECISIONS 
518 Findings 40 F. T. C. 


Representations with respect to Jung’s Arch Braces: 

That Jung’s Arch Braces are more effective than the strapping process, 
lift metatarsal bones out of any incorrect position and thereafter hold them 
properly positioned; that the use of said braces ends foot pains, tiredness, 
aches, calluses and quickly relieves foot cramping pains, Morton’s Toe, 
burning, aching, tired or lifeless feeling in feet, ankles, calves, knees, pains 
in toes, instep, ball or heel and excessive spreading of the feet; that said 
braces directly assist the muscles to function properly and restore muscu- 
lar activity. That they act as an extra muscle; that they produce a 
massage action, stimulating the blood circulation and providing a fresh 
supply of energy; that the use of said braces will give immediate relief and 
if their use is continued for a reasonable time all foot ailments will be com- 
pletely cured, and braces may be discarded. 


Representations with respect to Jung’s Ankle and Foot Braces: 

That Jung’s Ankle and Foot Brace gives the ankle and foot more perfect 
bracing than has ever been known before; that respondent’s stock-sized 
brace fits the foot better than the highest grade, made-to-measure, ordi- 
nary ankle brace; that said braces relieve strains and sprains, strengthen 
weakened ankles, reduce swelling, prevent turning of ankles, hold the foot 
and ankle in proper relation, assist in the relief and correction of foot 
troubles, and hold muscles and ligaments in place and restore the arch to 
normal. 


Representations with respect to Jung’s Posture Correctors: 

That Jung’s Posture Correctors relieve aches and pains caused by im- 
proper posture, eliminate sagging ankles, prevent run-over heels, correct 
improper distribution of weight and bring about proper balance, and 
relieve extra strain on arches. 


Representations with respect to Jung’s Futuro Knee Braces: 


That Jung’s Futuro Knee Braces will help relieve weak or painful knees 
regardless of cause and will help secure comfort and relief in all cases of 
knee troubles whether traumatic, arthritis, neuralgia, ligamentous, or re- 
sulting from muscular injuries, and in cases of stiff, unsteady, and swollen 
knees, when not due to infection or pathological changes. 


Representations with respect to Jung’s Sanskin Corn Pads and Meds: 


That Jung’s Sanskin Corn Pads and Meds will permanently remove 
corns, warts, calluses, and bunions. 


Representations with respect to Jung’s Callus Pads and Meds: 


That Jung’s Sanskin Callus Pads and Meds will stop pain instantly and 
permanently remove calluses. 


Representations with respect to Jung’s Toe Guide: 


That the use of Jung’s Toe Guides will straighten out the distorted large 
toe, relieve and correct bunions, crooked or overlapping toes, and soreness 
between the toes. 


Representations with respect to Jung’s Foot Balm: 


That the use of Jung’s Foot Balm will relieve irritated and aching f 
stimulate blood circulation in feet and relieve soreness, sluggishness; at 
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swelling due to congestion, invigorate weak or overstrained muscles, aid in 
healing irritations, relieve itching, and restore vitality to the feet. 


Representations with respect to Jung’s Foot Soap: 


That the use of Jung’s Foot Soap cleanses the pores and thoroughly de- 
odorizes the feet. 


Representations with respect to Jung’s Nail-Rite: 


That use of said product quickly relieves ingrown toenails and aids in 
their correction. 


Par. 5. The foregoing statements and representations, disseminated as. 
aforesaid, are grossly exaggerated, false, deceptive, and misleading. 


General Representations: : 

The various symptoms and conditions set out in the paragraph entitled 
“General Advertisements” in Paragraph Three hereof, and any combina- 
tions of said symptoms or conditions, do not clearly indicate weak or flat 
foot or splay foot and are not always symptomatic of or attributable to 
foot disorders or disabilities, and respondent’s elastic braces do not consti- 
tute the proper treatment of all such symptoms and conditions. Respond- 
ent’s elastic braces have not simplified and made easier the treatment of 
weak feet. No reliable statistics have been compiled showing that 90 
percent of the population have abnormal feet or showing that most people 
have undeveloped, relatively weak feet. Most foot troubles are not 
caused by weakened muscles. The impression of the foot is of value in 
properly diagnosing many foot troubles. The use of rigid arch supports 
is not always harmful. Feet having higher arches are not generally weaker 
than flat feet nor are high arches generally more troublesome than lower 
ones. Complicated and difficult examinations are often necessary in diag- 
nosing foot ailments in order to prescribe the proper treatment. Personal 
examination and individual prescription is essential to the correct diag- 
nosis and proper treatment of many foot disorders and disabilities, and in 
such cases the services and advice offered by respondent and the use of its 
appliances does not eliminate the necessity for such examination. Accord- 
ingly, the advice and services offered for the diagnosis of and prescription 
for foot troubles is not comparable to or an adequate substitute for the 
services of doctors, and following the respondent’s advice and. recom- 
mendation cannot be relied upon to stop foot pains, give complete relief, 
or permanently correct foot troubles. It is impossible to guarantee that 
any advice, recommendation, or device will give relief from or aid in the 
correction of foot troubles, disorders, or disabilities. While mental and 
body fatigue, back aches, pains in hips, aching legs, nervousness, and the 
discomforts associated with neuritis, sciatica, rheumatism, lumbago, and 
arthritis may, in some instances, be due to foot ailments, this is an infre- 
quent occurrence and cannot be relied upon to indicate or disclose foot ail- 


ments of any nature. 


Jung’s Arch Braces: . 

Respondent’s arch braces are not more effective than the strapping 
process in the treatment of many foot ailments and cannot be relied upon 
to lift the metatarsal bones out of an incorrect position and thereafter hold 
them properly positioned. The use of said braces will not cure or correct 
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the cause of, or prevent the recurrence of, pains in the feet, ankles, calf, 
knees, toes, instep, ball or heel of the foot, and prevent excess spreading 
of the feet; nor will their use relieve many foot cramping pains, calluses, 
and other foot ailments. Said devices do not assist the muscles to function 
properly and do not restore muscular activity. They do not act as an ex- 
tra muscle. They do not produce a sufficient massaging effect so as to 
stimulate the blood circulation to the extent of providing a fresh supply of 
energy. The use of said braces will not give immediate relief to foot ail- 
ments generally, nor will their continued use cure such ailments. 


Jung's Ankle and Foot Braces: 

Respondent’s ankle and foot braces do not give the ankle and foot more 
perfect bracing than all other devices or methods. While respondent’s 
stock-size braces may, in certain instances, give a better fit than a high- 
quality, made-to-measure brace, they cannot be depended upon to do so 
and it cannot be asserted as a fact that they will do so. Said braces will 
not cure, correct, or prevent the recurrence of sprains, strains, weakened 
ankles or foot conditions, swelling or turning of ankles; nor will they hold 
muscles or ligaments in place or restore the arch to normal. In certain 
instances these braces, by furnishing a measure of support to the ankle, 
may be of some assistance and aid in preventing simple sprains, strains, 
and turning of ankles, and will furnish limited support to weak ankles. 


Jung’s Posture Correctors: 

The use of respondent’s Posture Correctors cannot be relied upon to re- 
lieve aches and pains caused by improper posture or to eliminate sagging 
ankles, prevent run-over heels, correct improper distribution of weight, 
relieve extra strain on the arches, or bring about proper balance. 


Jung’s Futuro Knee Braces: 

Respondent’s knee braces will not help relieve all types of weak or pain- 
ful knees and will not help secure comfort and relief in all cases of knee 
troubles. 


Jung’s Corn Pads and Meds: 

Respondent’s Corn Pads and Meds will not permanently remove corns, 
warts, calluses, and bunions. Any relief afforded by their use will be only 
temporary in nature. 


Jung’s Callus Pads and Meds: 

Respondent’s Callus Pads and Meds will not stop pain instantly and will 
not permanently remove the callus. Any relief afforded by their use will 
be only temporary in nature. 


Jung’s Toe Guides: ; 

Respondent’s Toe Guides will not straighten out the distorted large toe 
nor will their use relieve and correct bunions, crooked, or overlapping toes. 
They have no remedial or therapeutic value in the treatment of a condition 
of soreness between the toes except that caused by the overlapping of toes. 


Jung’s Foot Balm: 


Respondent’s Foot Balm will not relieve irritated, itching and aching 
feet in excess of affording temporary relief from pain and itching in cases 
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of minor irritations, nor will it invigorate weak or overstrained muscles. 
It will not restore vitality to the feet. While its use stimulates the.super- 
ficial circulation of the blood, such result will not relieve sluggishness and 
swelling of the feet due to congestion. 


Jung’s Foot Soap: 
Respondent’s Foot Soap will not cleanse the pores, nor will it thoroughly 
deodorize the feet. 


Jung’s Nail-Rite: 

Respondent’s Nail-Rite will not relieve ingrown toenails or aid in their 
correction. While its use may temporarily relieve the pain associated with 
such a condition, it has no remedial value in the correction of said con- 
dition. 

Par. 6. The use by the respondent of the foregoing false, misleading, 
and deceptive statements, representations, and advertisements dissemi- 
nated as aforesaid with respect to its devices and medicinal preparations 
hereinbefore listed has had, and now has, the capacity and tendency to, 
and does, mislead and deceive a substantial portion of the purchasing pub- 
lic into the erroneous and mistaken belief that such statements, represen- 
tations, and advertisements are true, and to induce a substantial portion 
of the purchasing public, because of such erroneous and mistaken belief, to 
purchase substantial quantities of respondent’s said products. 


CONCLUSION 


The aforesaid acts and practices of the respondent are all to the preju- 
dice of the public and constitute unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Commis- 


sion Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of the respondent, and 
a stipulation as to the facts entered into between the respondent herein and 
Richard P. Whiteley, Assistant Chief Counsel for the Commission, which 
provides, among other things, that without further evidence or other inter- 
vening procedure the Commission may issue and serve upon the respond- 
ent findings as to the facts and its conclusion based thereon and an order 
disposing of the proceeding, and the Commission having made its findings 
as to the facts and its conclusion that the respondent has violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, The Jung Arch Brace Company, 
corporation, its officers, representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the offering 
for sale, sale, or distribution of its Jung’s Arch Braces, Jung’s Ankle and 
Foot Braces, Jung’s Posture Correctors, Jung’s Futuro Knee Braces, 
Jung’s Sanskin Corn Pads and Meds, Jung’s Sanskin Callus Pads and 
Meds, Jung’s Toe Guide, Jung’s Foot Balm, and Jung’s Nail-Rite, or any 
products of substantially similar construction or possessing substantially 
similar properties, whether sold under the same name or names or under 
any other name or names, do forthwith cease and desist from directly or 


indirectly: 
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1. Disseminating, or causing to be disseminated, by means of the 
United States mails, or by any means in commerce, as ‘‘commerce” is 
defined in the Federal Trade Commission Act, any advertisement which 
represents, directly or through inference: 

(a) That a feeling of discomfort or fatigue, tired, aching or strained 
sensations after use, dull aches in the calf of the: leg, knee, hip or lumbar 
region, sensitiveness beneath the heel, loss of spring or inability to get 
comfortable shoes, cramps in toes, momentary sharp pains when stepping 
on uneven surfaces, aches or pains in the anterior or posterior metatarsal 
region, stiffness or sensitiveness upon arising in the morning or after sit- 
ting, a callosity beneath the metatarsal heads, bunions or hammertoes, 
necessarily or clearly indicate weak foot, splay foot, or flat foot, or that 
respondent’s elastic braces constitute a competent treatment for all such 
symptoms and conditions; that the use of respondent’s elastic braces has 
simplified and made easier the treatment of flat or splay foot; that 90 
percent, or any other percent, of people do not have normal feet and that 
most people have undeveloped, relatively weak feet, unless and until reli- 
able statistics demonstrate such to be the fact; that almost all foot troubles 
are caused by weakened muscles; that diagnosis of foot troubles by the 
use of the impression of the foot is not satisfactory or reliable; that rigid 
arch supports are always harmful; that high arches are often more trouble- 
some than lower ones and higher arched feet are generally weaker than 
flat feet; that complicated and difficult examinations are never necessary 
in diagnosing foot ailments in order to prescribe the proper treatment; 
that respondent’s advice and recommendations are comparable to or an 
adequate substitute for the advice of a doctor; that it can diagnose foot 
ailments and prescribe the right treatment without examination of the 
foot; that its diagnosis, advice, recommendations, or prescriptions are 
similar to those given by a doctor after a personal physical examination; 
that its advice and recommendations, if followed, can be relied upon to 
stop foot pains, give complete relief, or permanently correct foot troubles; 
or that mental and body fatigue, backaches, pains in the hips, aching 
legs, nervousness, and the discomforts attributed to neuritis, sciatica, 
rheumatism, lumbago, and arthritis are frequently due to foot ailments. 

(b) That Jung’s Arch Braces are more effective than the strapping 
process in the treatment of foot ailments; that they will lift metatarsal 
bones out of any incorrect position and thereafter hold them properly 
positioned ; that the use of said braces will cure, or correct the cause of, or 
prevent the recurrence of pains in the feet, ankles, calf, knees, toes, instep, 
ball or heel of the foot, or prevent excess spreading of the feet; that said 
braces directly assist the muscles to function properly and restore mus- 
cular activity; that they act as an extra muscle; that they produce a 
massage action sufficient to stimulate the blood circulation and provide a 
fresh supply of energy; that the use of said braces will give immediate 
were to foot ailments generally, or that continued use will cure such ail- 
ments. 

(c) That Jung’s Ankle and Foot Braces give the ankle and foot more: 
perfect bracing than all other devices or methods; that respondent’s stock- 
sized braces usually fit the foot better than the highest grade, made-to- 
measure ankle brace; that said braces will cure weak ankles or foot condi- 
tions, will prevent strains or turning of ankles, correct or prevent swellings 
hold the muscles or ligaments in place, or restore the arch to normal; that 
they will hold the foot and ankle in proper relation, or hold muscles and 


THE JUNG ARCH BRACE CO. 537 
518 Order | 


ligaments in place, or restore the arch to normal; that they will hold the 
foot and ankle in proper relation, or hold muscles and ligaments in place, 
or restore the arch to normal. However, nothing in this paragraph shall 
be construed to prevent respondent representing that the use of said 
braces will provide some support and may be of some assistance and aid in 
preventing simple sprains and strains and turning of ankles, and will fur- 
nish limited support to weak ankles. 

(d) That Jung’s Posture Correctors will relieve aches and pains caused 
by improper posture, eliminate sagging ankles, prevent run-over heels, 
correct improper distribution of weight, bring about proper balance, or 
relieve extra strain on arches. 

(e) That Jung’s Futuro Knee Braces will help relieve weak or painful 
knees regardless of cause or will help secure comfort and relief in all types 
of knee troubles. 

(f) That Jung’s Sanskin Corn Pads and Meds will permanently remove 
corns, warts, calluses, and bunions. 

(g) That Jung’s Callus Pads and Meds will stop pain instantly, and per- 
manently remove calluses; or that any relief afforded will be more than 
temporary in nature. 

(h) That Jung’s Toe Guides will straighten out the distorted large toe, 
relieve and correct bunions, crooked or overlapping toes and soreness be- 
tween the toes, except such soreness as may be caused by overlapping 
toes. 

(2) That Jung’s Foot Balm will relieve irritated and aching feet in ex- 
cess of affording temporary relief from pain and itching caused by minor 
irritations; will stimulate blood circulation in the feet to the extent that 
sluggishness and swelling of the feet, due to congestion, will be relieved, 
or that it will invigorate weak or overstrained muscles or restore vitality 
to the feet. . 

(7) That the use of Jung’s Nail-Rite relieves ingrown toenails or aids in 
their correction. 

2. Disseminating or causing to be disseminated, by any means, any ad- 
vertisement for the purpose of inducing, or which is likely to induce, di- 
rectly or indirectly, the purchase of said preparations in commerce, as 
““eommerce”’ is defined in the Federal Trade Commission Act, which ad- 
vertisement contains any of the representations prohibited in paragraph 1 
hereof. 

It is further ordered, That said respondent, its officers, representatives, 
agents, and employees, directly or through any corporate or other device, 
in connection with the offering for sale, sale, and distribution in commerce, 
as “commerce ”’ is defined in the Federal Trade Commission Act, of Jung’s” 
Foot Soap, or any similar product, under the same or any other name, do 
forthwith cease and desist from representing or implying that said product 
cleanses the pores or thoroughly deodorizes the feet. 

It is further ordered, That the respondent shall, within 60 days after serv- 
ice upon it of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which it has complied with 
this order. 
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In THE MATTER OF 
w. A. SHEAFFER PEN COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4337. Complaint, Oct. 9, 1940—Decision, May 3, 1948 


Where a corporation engaged in the manufacture and competitive interstate sale and 
distribution of fountain pens and mechanical pencils, including its ‘ Lifetime” 
- fountain-pen which it began to sell under a guarantee for the life of the purchaser 
in 1925, with no charge for service and repair other than for transportation, but 
for which, following the adoption by leading fountain pen manufacturers of a code 
under the National Industrial Recovery Act in 1938, it began to make a flat serv- 
ice charge of 35¢ or 25¢ if the pen was delivered in person at its main or branch 
offices; : 

Making use of a ‘‘guarantee”’ form providing that it “guarantees for the life of the first 
user, the LIFETIME pen except against loss, theft and wilful damage, and no 
charge will be made for repairing so as to put it in good writing condition, except 
a service and handling charge of 35¢, provided the complete pen, including any 
broken parts, is sent to our factory or authorized service station accompanied by 
this guarantee coupon,” etc.— 

Represented, directly or by implication, through the use of the word “Lifetime” as a 
trade name for its pens, and statements such as ‘Lifetime Guaranteed,’’ ‘Guar- 
anteed for Life,” etc. in large and extensive advertisements in periodicals of nation- 
wide circulation and in newspapers published in the principal cities throughout the 
country in which the trade name “Lifetime” was featured, with no reference in the 
principal portions of the advertisements to the fact that a service charge was made 
for servicing and repairing the pen—that its pens were unconditionally guaranteed 
for the life of the user, that is, that if for any reason other than wilful damage or 
abuse the pen should fail to give satisfactory service for such period of time, it 
would be repaired or replaced without charge; and failed to avoid the misleading 
effects of said representations by the insertion, at or near the bottom of the adver- 
tisements and in small type, of a contradictory statement to the effect that such _ 
unconditional guarantee was ‘“‘subject only to insurance, postage, handling charge 
BOG 

The facts being that in view of the service charge imposed by it its pens could not 
properly be represented as guaranteed for life or for any other period of time; the 
purported guarantee was merely a contract whereby it agreed that during the life 
of the user it would make necessary repairs and adjustments to the pen at the flat 
rate of thirty-five cents each time the pen was returned to it for such service, and the 
most that could be said of the agreement was that it was a guarantee of repair 
service on the pen; 

With tendency and capacity to mislead and deceive a substantial portion of the pur- 
.chasing public into the erroneous belief that its pens were unconditionally guar- 
anteed for the life of the user, and to cause such public to purchase substantial 
quantities of its pens as a result, whereby substantial trade was diverted unfairly 
to it from its competitors, among whom were those who did not engage in such acts 
and practices: 


Held, That said acts and practices were all to the prejudice of the public and competi- 


tors, and constituted unfair methods of competition and unfair and deceptive acts 
and practices in commerce. 
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As respects the question of the misleading effect of advertisements by a seller of foun- 
tain pens in which in its so-called guarantee of the pen for the life of the user, it 
undertook to make no charge for repair “except a service and handling charge of 
35¢,”” and which, in periodicals of nation-wide circulation and in newspapers pub- 
lished in many of the principal cities throughout the country, featured tradename 
“Lifetime” and the statement that the pen was “Lifetime guaranteed,” “Guar- 
anteed for Life,” etc.: A small type statement at or near the bottom of such adver- 
tisements, with no other reference to the fact that a service charge was made for 
service and repair which, preceded by an asterisk or other symbol referring to the 
word “‘Lifetime’’ in the body of the advertisement, read ‘‘* All Lifetime pens are 
unconditionally guaranteed for the life of the first user except against loss and 
wilful damage — when serviced, if complete pen is returned,” did not avoid the 
misleading effect of said other representations since, ordinarily, it would escape the 
attention of the average reader, and even were it displayed prominently, it would 
still be insufficient, being inconsistent with and contradictory of the representa- 
tions in the advertisement that the pen was unconditionally guaranteed for the life 
of the user; and the imposition of a charge for keeping the pen in usable condition 
was in direct conflict with its representation that the pen was unconditionally 
guaranteed for life. 


9 


Before Mr. Andrew B. Duvall, trial examiner. 

Mr. Karl Stecher for the Commission. 

Pope, Ballard & Loos, of Washington, D. C., and Mr. E. H. Pollard, of 
Fort Madison, Ia., for respondent. 


CoMPLAINT - 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that W. A. Sheaffer Pen Company, a 
corporation, hereinafter referred to as the respondent, has violated the 
provisions of said act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

ParaGrapH 1. Respondent, W. A. Sheaffer Pen Company, is a cor- 
poration, organized, existing and doing business under and by virtue of the 
laws of the State of Delaware, with its principal office and place of business 
at Fort Madison, Iowa. It is now, and has been for many years last past, 
engaged in the business of manufacturing and selling fountain pens and 
pencils. It causes said fountain pens and pencils, when sold, to be trans- 
ported from its place of business in Fort Madison, Iowa, or from some 
other distributing point, to the purchasers thereof at their respective points 
of location in States other than the State from which said fountain pens 
or pencils are shipped and in the District of Columbia. Respondent main- 
tains, and at all times mentioned herein has maintained, a course of trade 
in said fountain pens and pencils in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. Respondent is now, and has been during all the times men- 
tioned herein, in substantial competition with other corporations, and 
with partnerships and persons also engaged in the business of manufactur- 
ing fountain pens and pencils and in the sale and distribution thereof in 
commerce between and among the various States of the United States and 


in the District of Columbia, 
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Par. 3. In the course and conduct of its aforesaid business, and for the 
purpose of inducing the purchase of certain of its fountain pens, 1b has 
designated the same “Lifetime” pens, and has caused various statements 
and representations, including pictorial representations, relative to said 
pens designated “ Lifetime’’ pens, to be inserted in advertisements in news- 
papers, magazines and other publications having a general circulation 
throughout the various States of the United States and in the District of 
Columbia. Among and typical of said statements and representations 
relative to said fountain pens designated “Lifetime” are the following: 


DEMAND THE WHITE DOT. 


IF IT HASN’T THIS WHITE DOT IT 
ISN’T A GENUINE LIFETIME® PEN 


DON’T BE FOOLED! 
SHEAFFER MAKES THE ONLY LIFETIME® PEN 


When you pay for a Lifetime® pen, 

Be Sure You Get One! Only Sheaffer’s 
wear the White Dot, the mark of the 
genuine Lifetime® guaranteed pen. 


THERE IS ONLY ONE LIFETIME® PEN 
SHEAFFER’S 


THE ONLY LIFETIME® PEN IS 
SHEAFFER’S 
DON’T BE MISLED—IDENTIFY IT BY THIS 
WHITE DOT? 


THE PEN YOU WANT—YOUR NO. 1 GIFT 
BECAUSE IT’S LIFETIME? GUARANTEED 


Near the bottom of the advertisement, in small and inconspicuous type, 
appears the following: 


All Lifetime® pens are unconditionally 
guaranteed for the life of the owner 
except against loss and willful damage— 
when serviced subject only to insurance, 
postage, handling charge—35¢. 


The small circle ‘‘°”’ placed above the line of type after the word “‘Life- 
time” appears to represent the white dot which is placed upon the cap 
of the pen as an identifying mark. Close inspection of the advertisement 
discloses that at the bottom of the page, most inconspicuously and in very 
minute type, appears a similar ‘“°’’ followed by the phrase “Reg. U. S. 
Pat. Off.” 

The above quotations and representations are not all-inclusive, but are 
merely illustrative of the type and character of those used by respondent 
in advertising its fountain pens which it designates as “Lifetime.” 

Par. 4. Through the use of the aforesaid statements and representa- 
tions by respondent, and others of similar import or meaning not herein 
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set out, including the use of the word “Lifetime” in the designation of said 
fountain pens, respondent represents, directly or by implication, that: 

1. Said fountain pens designated by the name “Lifetime” are of such 
superior quality and durability that they will last a lifetime without 
repair or adjustment. 

2. Only respondent makes a fountain pen of such superior quality and 
durability that it will last a lifetime without repair or adjustment. 

3. Respondent’s fountain pens designated by the name “Lifetime” are 
guaranteed for life. 

4. Respondent’s fountain pens designated by the name “Lifetime” are 
the only fountain pens guaranteed.for life. 

Par. 5. The aforesaid statements and representations so made and 
used by respondent are false and misleading. Said fountain pens desig- 
nated by the name “Lifetime”’ are not of such superior quality and dura- 
bility that they will last a lifetime without repair or adjustment; nor are 
said fountain pens of such superior quality as to warrant their being desig- 
nated or described as “‘ Lifetime.”’ 

In truth and in fact, said fountain pens designated “Lifetime” are not 
guaranteed for life. Whenever one of said fountain pens is sent to respond- 
ent for repair or adjustment, respondent exacts a charge of 35 cents pur- 
portedly for “insurance, postage, and handling.” This charge is made no 
matter how insignificant the repair or adjustment may be. Respondent’s ° 
purported “‘lifetime guarantee”’ is therefore in no sense a genuine lifetime 
guarantee, nor is it a guarantee of any sort. It is instead merely a con- 
tract whereby respondent agrees for the life of the purchaser to make 
necessary repairs and adjustments at the flat rate of 35 cents each time 
the pen is sent to it for such service. 

Par. 6. There are now, and have been, competitors of respondent man- 
ufacturing and selling fountain pens in commerce between and among the 
various States of the United States and in the District of Columbia who 
do not misrepresent in any manner whatsoever the quality of the products 
offered for sale and sold by them, nor do they misrepresent the nature of 
any service offered in connection therewith, nor do they make misrepresen- 
tations of any other character or nature to induce the public to purchase 
the products offered for sale and sold by them. 

Par. 7. The aforesaid acts, practices and representations of the respond- 
ent herein detailed in connection with the advertising and sale of its said 
“Lifetime” fountain pens had, and now have, the capacity and tendency 
to, and did and do, deceive and mislead a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that the aforesaid 
false and misleading representations and implications are true, and into the 
purchase of substantial quantities of respondent’s fountain pens because of 
such erroneous and mistaken belief so induced. 

As a direct result of the aforesaid false and misleading representations 
and implications by respondent, trade in commerce between and among 
the various States of the United States and in the District of Columbia has 
been diverted unfairly to the respondent from its said competitors who do 
not falsely represent their products or any service offered in connection 
therewith. In consequence thereof, injury has been, and is being, done 
by respondent to competition in commerce between and among the various 
States of the United States and in the District of Columbia. : 

Par. 8. The aforesaid acts and practices of respondent, as herein al- 
leged, are all to the prejudice and injury of the public and of respondent’s 
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competitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission, on October 9, 1940, issued and subsequently 
served its complaint in this proceeding upon the respondent, W. A. Sheaffer 
Pen Company, a corporation, charging it with the use of unfair methods 
of competition in commerce and unfair and deceptive acts and practices 
in commerce in violation of the provisions of that act. After the filing of 
respondent’s answer, testimony and other evidence in support of and in 
opposition to the allegations of the complaint were introduced before a 
trial examiner of the Commission theretofore duly designated by it, and 
such testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came on 
for final hearing before the Commission on the complaint, the answer 
thereto, testimony and other evidence, report of the trial examiner upon 
the evidence and the exceptions to such report, briefs in support of and 
in opposition to the complaint, and oral argument; and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrari 1. The respondent, W. A. Sheaffer Pen Company, is a cor- 
poration organized, existing, and doing business under and by virtue of 
the laws of the State of Delaware, with its principal office and place of 
business located in Fort Madison, Iowa. Respondent is now, and for many 
years last past has been, engaged in the manufacture and sale of fountain 
pens and mechanical pencils. 

Par. 2. Respondent causes and has caused its fountain pens and pen- 
cils, when sold, to be transported from its place of business in the State of 
Iowa or from some other distributing point to the purchasers thereof at 
their respective locations in various States of the United States other than 
the State from which such products are shipped, and in the District of 
Columbia. Respondent maintains and has maintained a course of trade 
in its products in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 3. Respondent is now and has been in substantial competition 
with other corporations and with partnerships and individuals engaged in 
the sale and distribution of fountain pens and mechanical pencils in com- 
merce among and between the various States of the United States and in 
the District of Columbia. 

Par. 4. Respondent began the manufacture of fountain pens in 1912. 
In 1918 it developed a gold point for its pens which was regarded as pos- 
sessing unusual sturdiness and durability, and some two years later the 
name “‘ Lifetime” was adopted as a trade name for the line of pens which 
carried this particular point. Subsequently, application was made b 
respondent to the United States Patent Office for the registration of the 
name, and in 1923 the name was registered by that Office as a trade name 
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or trade-mark belonging to respondent. Respondent states that its reason 
A Hope that trade name was that the name suggested durability and 
ong life. 

At about the time of the registration of the name by the Patent Office 
respondent adopted the policy of guaranteeing the gold point of the pen 
for the life of the purchaser. Subsequently, in 1925, respondent developed 
and adopted a pyroxylin plastic barrel or holder for the pen which was re- 
garded as possessing much greater durability than the old type of barrel 
which had been made of hard rubber. Thereupon, the “Lifetime Guar- 
antee’’ was extended by respondent to cover the entire pen rather than the 
point only. 

Originally no charge (other than transportation charges) was made by 
respondent for servicing and repairing the pen. In 1933, however, under 
a code adopted by the leading fountain pen manufacturers under the Na- 
tional Industrial Recovery Act, respondent began to make a service charge 
of thirty-five cents each time the pen was sent in for servicing, which prac- 
tice has continued to the present time. (The charge is only twenty-five 
cents if the pen is delivered in person at respondent’s main office in Fort 
Madison, Iowa, or at one of its branch offices, which are located in New 
York City, Chicago, Ill., and San Francisco, Calif.) The service charge 
is the same, regardless of whether the repairs to the pen are of a serious or 
minor nature. 

Except for the provision as to the service charge, the terms of the “ guar- 
antee”’ used by respondent have remained substantially the same since the 
adoption of the policy in 1925. The form presently used reads as follows: 


SHEAFFER’S Lifetime PEN GUARANTEE 


The W. A. Sheaffer Pen Company hereby guarantees for the life of the first user, the 
LIFETIME pen except against loss, theft and wilful damage, and no charge will be 
made for repairing so as to put it in good writing condition, except a service and 
handling charge of 35¢, provided the complete pen, including any broken parts, is sent 
to our factory or authorized service station accompanied by this guarantee coupon 
signed by an authorized Sheaffer distributor. Charge will be made for any missing 
parts, but not for the repair or replacement of any defective or broken parts. 

If it is necessary to return your pen to the factory for repair, make sure all broken 
parts are included and enclose 35¢ to cover return postage, insurance against loss in 
transit, and handling, with your instructions and this guarantee coupon. Prompt 
service will be given and this guarantee coupon will be returned to you. In order for a 
SHEAFFER guarantee to be valid, the pen must be purchased from and guarantee 
signed by an authorized SHEAFFER dealer. 

Effective from this day---------------- forward. This certifies the undersigned is 
an authorized SHEAFFER Dealer. 


Signature. 


W. A. SHEAFFER PEN COMPANY 
Fort Madison, Iowa, U.S.A. 


C. R. Sheaffer President 


Par. 5. For many years respondent has advertised its ‘‘Lifetime”’ pen 
extensively throughout the United States, large advertisements being 
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inserted in periodicals having nation-wide circulation and in newspapers 
published in many of the principal cities throughout the country. These 
advertisements feature the trade name “ Lifetime,’ and many of them 
also state, frequently in heavy and conspicuous type, that the pen is “‘ Life- 
time Guaranteed,” ‘‘Guaranteed for Life,” etc. No reference is made in 
the principal portions of the advertisements to the fact that a service 
charge is made for servicing and repairing the pen. At or near the bottom 
of the advertisements, however, there usually appears, in small type, a 
statement reading substantially as follows: 


* Ajl Lifetime pens are unconditionally guaranteed for the life of the first user except 
against loss and wilful damage—when serviced, if complete pen is returned, subject 
only to insurance, postage, handling charge—35¢. 


The asterisk preceding this statement refers to the word “Lifetime” in 
the body of the advertisement which is followed by an asterisk. Formerly, © 
instead of asterisks, small circles or dots were used in order to emphasize 
the identifying mark of the “‘ Lifetime” pen, which is a small white dot on 
the barrel or cap of the pen. ; 

Par. 6. The Commission finds that through the use of the word ‘ Life- 
time”’ as a trade name for its pens, and of statements such as “ Lifetime 
Guaranteed”’ and ‘‘Guaranteed for Life’? in connection with such pens, 
respondent represents, directly or by implication, that its pen are uncondi- 
tionally guaranteed for the life of the user—that is, that if for any reason 
other than wilful damage or abuse the pen should fail to give satisfactory 
service for such period of time, it will be repaired or replaced by respondent 
without charge. 

Par. 7. Respondent concedes that a substantial portion of the pens do 
not last for the lifetime of the user without repair or adjustment, and the 
record affirmatively shows that every year many thousands of the pens 
are returned to respondent for necessary servicing, repair, or replacement 
of some part of the pen. The following table shows the number of pens 
returned to respondent for such purposes during each of the years 1935 to 
1941, inclusive, as well as the net cost to respondent of servicing and re- 
pairing the pens over and above the amount received through the service 


charge: 


é Number of Net Cost 
Year Pens Serviced to Respondent 
1935 355,600 $49,685.39 
1936 373,253 $49,012.92 
1937 398,389 $62,077.41 
1938 413,482 | $66,862.34 
1939 390,813 $67,475.13 
1940 404,217 $69,053.37 
1941 428,712 $82,105.15 


Par. 8. In view of the service charge imposed by respondent, its pens 
cannot properly be represented as guaranteed for life or for any other 
period of time. The purported guarantee is not in fact a guarantee of 
the pen but is merely a contract whereby respondent agrees that during 
the life of the user it will make necessary repairs and adjustments to the 
pen lat the flat rate of thirty-five cents each time the pen is returned to 
respondent for such service. The most that can be said of the agreement 
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is that it is a guarantee of repair service on the pen. It is in no sense a 
guarantee of the pen itself. 

Par. 9. The Commission therefore finds that the representations made 
by respondent with respect to its pens, as set forth in paragraphs 5 and 6 
hereof, are erroneous and misleading. 

Nor is the misleading effect of respondent’s representations avoided by 
the insertion in the advertisements of the statement (set out in paragraph 
5 above) with respect to the service charge. As heretofore pointed out, 
this statement appears in small type and occupies an inconspicuous posi- 
tion in the advertisement. Ordinarily, it would escape the attention of the 
average reader. Even were it displayed prominently, however, the state- 
ment would still be insufficient, because it is inconsistent with and con- 
tradictory of the representations in the advertisement that the pen is un- 
conditionally guaranteed for the life of the user. The imposition of a 
charge for keeping the pen in usable condition is in direct conflict with 
2a ee ae representation that the pen is unconditionally guaranteed 

or life. 

Par. 10. The use by respondent of these erroneous and misleading 
representations has the tendency and capacity to mislead and deceive a 
substantial portion of the purchasing public into the erroneous and mis- 
taken belief that respondent’s pens are unconditionally guaranteed for the 
life of the user, and the tendency and capacity to cause such portion of the 
public to purchase substantial quantities of respondent’s pens as a result 
of the erroneous and mistaken belief so engendered. In consequence 
thereof, substantial trade has been and is being diverted unfairly to re- 
spondent from its competitors among whom are those who do not engage in 
the acts and practices herein described. 


CONCLUSION 


The acts and practices of the respondent, as herein found, are all to the 
prejudice of the public and of respondent’s competitors, and constitute 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of respondent, testi- 
mony and other evidence taken before a trial examiner of the Commission 
theretofore duly designated by it, report of the trial examiner upon the 
evidence and the exceptions to such report, briefs in support of and in 
opposition to the complaint, and oral argument; and the Commission hay- 
ing made its findings as to the facts and its conclusion that the respondent 
has violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, W. A. Sheaffer Pen Company, a cor- 
poration, and its officers, agents, representatives, and employees, directly 
or through any corporate or other device, in connection with the offering 
for sale, sale, and distribution of respondent’s fountain pens in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Using the words “Lifetime,” ‘Lifetime Guaranteed,” “Guaran- 
teed for Life,’ or any word or words of similar import, alone or in con- 
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junction with any other word or words, to designate, describe, or refer to 
respondent’s pens, or otherwise representing, directly or by implication, 
that such pens are unconditionally guaranteed for life, unless respondent 
does in fact make, without expense to the user, any repairs or replacement 
of parts which may be necessitated during the life of the user by any cause 
other than wilful damage or abuse. 

2. Representing, directly or by implication, that respondent’s pens are 
unconditicnally guaranteed for any designated period of time, unless re- 
spondent does in fact make, without expense to the user, any repairs or 
replacement of parts which may be necessitated during such designated 
period by any cause other than wilful damage or abuse. 

Nothing contained in this order, however, shali be construed as prohib- 
iting respondent from representing truthfully that the service on its pens 
(as distinguished from the pens themselves) is guaranteed for life or other 
designated period of time, even though a charge is imposed by respondent 
in connection with such servicing, provided the terms of such guarantee, in- 
cluding the amount of such charge, are clearly and conspicuously disclosed 
in immediate conjunction with such representation. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writing, 
cecuilne COnth in detail the manner and form in which it has complied with 
this order. 
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In THE MATTER oF 
THE PARKER PEN COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4838. Complaint, Oct. 9, 1940—Decision, May 8, 1945 


Where a corporation, engaged in the manufacture and competitive interstate sale and 
distribution of fountain pens and mechanical pencils, including its “‘Vacumatic” 
and ‘Blue Diamond” line which it sold under a “GUARANTEE” setting forth 
that the models there specified “‘are GUARANTEED FOR LIFE of the owner 
except against loss and wilful damage,” and that ‘Any Parker Major or Maxima 
Vacumatic pen (not wilfully abused) when returned to us COMPLETE with all 
damaged parts will be serviced, repaired, or replaced FREE. ... subject only to 
insurance, postage, and handling charges of 35¢,’’ etc., and later under a “LIFE 
CONTRACT GUARANTEE” stating that “Parker’s Blue Diamond on the pen 
clip is our life contract with the owner, guaranteeing to make good any damage to 
the pen (except loss or willful abuse) subject only to a charge of 35¢ for postage, 
insurance, and handling, provided complete pen is returned for service’’— 

(a) Represented, directly or by implication, through featuring such statements ‘‘Guar- 
anteed for Life,” ‘‘Life Guaranteed,” ‘Guaranteed Life Contract,” ‘‘Life Con- 
tract Guarantee,” in extensive advertisements of its pens in periodicals and news- 
papers of wide circulation in which no reference was made in the principal portions 
to said service charge that its pens were unconditionally guaranteed for the life of 
the owner; and failed to avoid the misleading effects of said representations by a 
small type statement at the bottom of the advertisement to the effect that its said 
guarantee was “subject only to a charge of 35¢ for postage, insurance, and hand- 
ling, provided complete pen is returned for service’’; 

The facts being that in view of the service charge imposed by it, its pens could not 
properly be represented as guaranteed for life or for any other period of time; the 
purported guarantee was merely a contract whereby it agreed that during the life 
of the owner it would make necessary repairs and adjustments to the pen at the 
flat rate of thirty-five cents each, and the most that could be said of the agreement 
was that it was a guarantee of repair service on the pen; and 

(b) Erroneously and misleadingly represented in its advertisements that its pens con- 
tained fourteen less parts than other self-filling fountain pens, and that the points 
on the pens were “‘Scratch-proof”’; 

With tendency and capacity to mislead and deceive a substantial portion of the pur- 
chasing public, and to cause such public to purchase substantial quantities of its 
pens as a result, whereby substantial frade diverted unfairly to it from its com- 
petitors: 

Held, That said acts and practices, under the circumstances set forth, were all to the 
prejudice of the public and competitors, and constituted unfair methods of com- 
petition and unfair and deceptive acts and practices in commerce. 


As respects the question of the misleading effect of advertisements by a seller of its 
“Vacumatic”’ and ‘‘Blue Diamond” line of pens, which featured such statements 
as “‘Guaranteed for Life,” ‘‘Life Guaranteed,” ‘Guaranteed Life Contract,” “Life 
Contract Guarantee,” in extensive advertisements of its pens in periodicals and 
newspapers of wide circulation, and made no reference in the principal portions 
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thereof to the imposition of a service charge: A small type statement at the bottom / 
of the advertisement to the effect that its said guarantee was ‘“‘subject only to a 
charge of 35¢ for postage, insurance, and handling, provided complete pen is re- 
turned for service’”’ did not avoid the misleading effect of the aforesaid representa- 
tions, since ordinarily it would escape the attention of the reader, and, even if dis- 
played prominently, would still be insufficient, it being inconsistent with and con- 
tradictory of the representations that the pen was unconditionally guaranteed for 
the life of the owner; and the imposition of a charge for keeping the pen in usable 
condition was in direct conflict with its representations that the pen was uncondi- 
tionally guaranteed for the life of the owner. 


Before Mr. Andrew B. Duvall, trial examiner. 

Mr. Karl Stecher for the Commission. 

Jeffris, Mouat, Oestreich, Wood & Cunningham, of Janesville, Wis., for 
respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that The Parker Pen Company, a cor- 
poration, hereinafter referred to as the respondent, has violated the pro- 
visions of said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, The Parker Pen Company, is a corpora- 
tion, organized, existing and doing business under and by virtue of the 
laws of the State of Wisconsin, with its principal office and place of busi- 
ness at Janesville, Wis. It is now, and has been for many years last past, 
engaged in the business of manufacturing and selling fountain pens and 
pencils. It causes said fountain pens and pencils, when sold, to be trans- 
ported from its place of manufacture in Janesville, Wis., or from some other 
distributing point, to the purchasers thereof at their respective points of 
location in States other than the State from which said fountain pens or 
pencils are shipped and in the District of Columbia. Respondent main- 
tains, and at all times mentioned herein has maintained, a course of trade 
in said fountain pens and pencils in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. Respondent is now, and has been during all the times men- 
tioned herein, in substantial competition with other corporations, and with 
partnerships and persons also engaged in the business of manufacturing 
fountain pens and pencils and in the sale and distribution thereof in com- 
merce between and among the various States of the United States and in - 
the District of Columbia. ; 

Par. 3. There is a belief on the part of a substantial portion of the pur- 
chasing public that when an article is stated to be guaranteed for life that 
it is represented to be made of such materials and in such manner that it 
will last for a lifetime without repair or adjustment when subjected to 
normal use, and that it will never be necessary to call on the manufacturer 
to make good on such guarantee except in rare instances in which some hid- 
den defect or weakness accidentally or unavoidably escaped detection dur- 
ing the manufacturer’s inspection. 

Ever since the advent of self-filling fountain pens, in the case of the vast 
majority, if not practically all, of such pens made and sold by the manu- 
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facturers of high-grade fountain pens, the part or portion of the pen first to 
wear out, rot, deteriorate, or require replacement has been the rubber sac. 
This fact has been generally known and recognized by the users of such 
fountain pens. 

Complicated filling mechanisms in fountain pens have likewise been 
subject to getting out of order, and the purchasing and using public there- 
fore has a preference for simplicity in such mechanisms, as well as for long 
life and durability in all respects. 

Par. 4. In the course and conduct of its aforesaid business, and for the 
purpose of inducing the purchase of certain of its fountain pens designated 
“Vacumatic,”’ respondent has caused various statements and representa- 
tions relative to the quality, durability, and construction of said pens to 
be inserted in advertisements in newspapers, magazines and other publi- 
cations having a general circulation throughout the various States of the 
United States and in the District of Columbia, and by continuities broad- 
cast from radio stations which have sufficient power to, and do, convey 
the programs emanating therefrom to listeners located in various States 
of the United States other than the State in which said broadcasts origi- 
nate. Among and typical of said statements and representations relative 
to said fountain pens designated ‘“‘Vacumatic”’ are the following: 


PARKER’S BLUE DIAMOND (blue diamond outline) MARK 
means you'll Never Again have to buy a Pen 
means it’s GUARANTEED FOR LIFE! (blue diamond outline) 


At the bottom of the page is a small blue diamond reference mark to the 
mark above, following which it is stated: 


(Blue diamond outline) Pens marked with the Blue Diamond are guaranteed for the 
life of the owner against everything except loss or intentional damage, subject only to a 
charge of 35¢ for postage, insurance, and handling, provided complete pen is returned 
for service. 

its sacless filler abolishes 14 old-style parts. 

The reason for its Utopian ink capacity is its patented Diaphragm filler. This pro- 
vides more room for ink by abolishing 14 old-style parts. No rubber ink sac, no piston 
pump, no lever filler—it’s revolutionary ! 

That patented One-Hand Sacless Filler with a Big Ink Reserve in place of a rubber 
ink sac. 

A revolutionary sacless pen 

Its Point of Platinum and Solid Gold is utterly Scratch-proof. 

step up to any nearby counter and put your hand to this Scratch-Proof Point. 


The above quotations and representations are not all-inclusive, but are 
merely illustrative of the type and character of those used by respondent 
in advertising its fountain pens which it designates “ Vacumatic.”’ 

Par. 5. Through the use of the aforesaid statements and representa- 
tions by respondent, relative to its fountain pens designated ‘“ Vacumatic,”’ 
and others of similar import or meaning not herein set out, respondent 
represents, directly or by implication, that: 

1. Said fountain pens designated by the name or mark “Blue Dia- 
mond” are of such superior quality and durability that they will last a 
lifetime. 

2. Said fountain pens designated by the name or mark “Blue Dia- 
mond” are guaranteed for life. 

650780 — 47 — 38 
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3. Said fountain pens contain 14 less parts than other self-filling foun- 
tain pens. 

4. In said fountain pens the rubber sac and all of the trouble from wear, 
rot, deterioration, and the necessity for replacement of a rubber sac, which 
have long been characteristic of self-filling fountain pens having a rubber 
sac, have been eliminated. k 

5. Said fountain pens are equipped with points possessing exceptional 
qualities not possessed by any other pen points which make them abso- 
lutely scratch-proof under all conditions. 

Par. 6. The aforesaid statements and representations so made and used 
by respondents are false and misleading. Said fountain pens designated 
by the name Blue Diamond Vacumatic are not of such superior quality and 
durability that they will last a lifetime. 

Said fountain pens designated ‘‘Blue Diamond Vacumatic”’ are not 

guaranteed for life. Whenever one of said fountain pens is sent to respond- 
ent for repair or adjustment, respondent exacts a charge of 35 cents pur- 
portedly for ‘“‘postage, insurance and handling.” This charge is made no 
matter how insignificant the repair or adjustment may be. Respondent’s 
purported lifetime guarantee is therefore in no sense a genuine lifetime 
guarantee, nor is it a guarantee of any sort. It is instead merely a contract 
whereby respondent agrees for the life of the purchaser to make necessary 
repairs and adjustments at a flat rate of 35 cents each time the pen is sent 
to it for such service. 
_ Respondent’s fountain pens designated “‘ Vacumatic”’ do not possess 14 
less parts than other self-filling fountain pens, nor do they possess any less 
parts than a number of other self-filling fountain pens made and sold by 
respondent’s competitors. Respondent has merely changed the size, shape 
or function of parts, without their elimination. 

Respondent’s fountain pens designated ‘‘Vacumatic”’ are not ‘“‘sac- 
less,” as that term is understood by a substantial portion of the purchasing 
public. The rubber sac has not been eliminated from the pen. The only 
change made by respondent is in the function of the sac. In respondent’s 
“Vacumatic”’ fountain pens the rubber sac is merely inverted and used to 
create a vacuum in the barrel of the pen outside the sac, instead of inside 
the sac, as in other self-filling fountain pens using a rubber sac. The ink 
comes into contact with the sac in respondent’s ‘‘Vacumatic” fountain 
pens, the same asin other pens. Said fountain pens are subject to all of the 
trouble from wear, rot, deterioration, and the necessity for replacement of 
the rubber sac, which have long been characteristic of self-filling fountain 
pens having a rubber sac. 

Respondent’s pen points designated ‘‘Scratch-Proof’’ possess no novel 
features not heretofore known and used by other manufacturers and sellers 
of high-grade pen points which make it impossible for them to scratch 
under all conditions. Said pen points will scratch under substantially the 
same circumstances and conditions as similar pen points made and sold 
by other reputable manufacturers. — 

Par. 7. There are now, and have been, competitors of respondent man- 
ufacturing and selling fountain pens in commerce between and among the 
various States of the United States and in the District of Columbia who do 
not misrepresent in any manner whatsoever the quality or construction of 
the products offered for sale and sold by them, nor do they misrepresent 
the nature of any service offered in connection therewith, nor do they make 
misrepresentations of any other character or nature to induce the public 
to purchase the products offered for sale and sold by them, 
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Par. 8. The aforesaid acts, practices and representations of the respond- 
ent herein detailed in connection with the advertising and sale of its afore- 
said fountain pens had, and now have, the tendency and capacity to, and 
did and do, deceive and mislead a substantial portion of the purchasing 
public into the erroneous and mistaken belief that the aforesaid false and 
misleading acts, practices and representations are true, and into the pur- 
chase of substantial quantities of respondent’s fountain pens because of 
such erroneous and mistaken belief so induced. 

As a direct result of the aforesaid false and misleading acts, practices 
and representations by respondent, trade in commerce between and among 
the various States of the United States and in the District of Columbia has 
been diverted unfairly to the respondent from its said competitors who do 
not falsely represent their products, or any service offered in connection 
therewith. In consequence thereof, injury has been, and is being done by 
respondent in competition in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 9. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of respond- 
ent’s competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission, on October 9, 1940, issued and subsequently 
served its complaint in this proceeding upon the respondent, The Parker 
Pen Company, a corporation, charging it with the use of unfair methods 
of competition in commerce and unfair and deceptive acts and practices in 
commerce in violation of the provisions of that act. After the filing of re- 
spondent’s answer, testimony and other evidence in support of and in oppo- 
sition to the allegations of the complaint were introduced before a trial 
examiner of the Commission theretofore duly designated by it, and such 
testimony and other evidence were duly recorded and filed in the office of 
the Commission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the complaint, the answer thereto, testi- 
mony and other evidence, report of the trial examiner upon the evidence 
and the exceptions to such report, briefs in support of and in opposition to 
the complaint, and oral argument; and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1.. The respondent, The Parker Pen Company, is a corpora- 
tion, organized, existing, and doing business under and by virtue of the 
laws of the State of Wisconsin, with its principal office and place of busi- 
ness located in Janesville, Wis. Respondent is now, and for many years 
last past has been, engaged in the manufacture and sale of fountain pens 
and mechanical pencils. 

Par. 2. Respondent causes and has caused its fountain pens and pen- 
cils, when sold, to be transported from its place of business in the State of 
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Wisconsin or from some other distributing point to the purchasers thereof 
at their respective locations in various States of the United States other 
than the State from which such products are shipped, and in the District 
of Columbia. Respondent maintains and has maintained a course of trade 
in its products in commerce among and between the various States of the 
United States and in the District of Columbia. ; $33 

Par. 3. Respondent is now, and has been, in substantial competition 
with other corporations and with partnerships and individuals engaged in 
the sale and distribution of fountain pens and mechanical pencils in com- 
merce among and between the various States of the United States and in 
the District of Columbia. : 

Par. 4. In 1933, respondent began the manufacture and sale of a line of 
fountain pens designated by it as “‘Vacumatic”’ pens, and some two or 
three years later respondent adopted the policy of “guaranteeing”’ the 
higher priced models of this pen for the life of the owner. While the guar- 
antee certificate issued with the pen has been changed from time to time 
as to form, there has been little change as to substance. The form of cer- 
tificate adopted in 1937 read as follows: 


GUARANTEE 


Parker Vacumatic pens, Major and Maxima models, priced at $8.75 and $10 are 
GUARANTEED FOR LIFE of the owner except against loss and wilful damage. 

Any Parker Major or Maxima Vacumatic pen (not wilfully abused) when returned 
to us COMPLETE with all damaged parts will be serviced, repaired, or replaced FREE 
... Subject only to insurance, postage, and handling charges of 35¢. 

All other Parker Vacumatic pens are guaranteed against defective materials and 
workmanship. Any part missing or broken by accident or ill usage will be replaced at 
our current nominal charge for such part only, plus insurance, postage, and handling 
of 35¢. . 

This guarantee is rendered void if any parts other than genuine Parker parts are 
fitted to the pen, but it may be reinstated by such substituted parts being replaced by 
us at our regular repair parts prices. 

THE PARKER PEN COMPANY 
Janesville, Wisconsin 


In 1939, some two years after respondent began the use of this form of 
certificate, it adopted as a mark of identification for certain of its “‘ Vacu- 
matic” pens the outline of a diamond, in blue, and the pens so marked are 
designated by respondents as “Blue Diamond” pens. The form of guar- 
antee certificate presently used by respondent in connection with such 
pens reads as follows: 


LIFE CONTRACT GUARANTEE 


Parker’s Blue Diamond on the pen clip is our life contract with the owner, guarantee- 
ing to make good any damage to the pen (except loss or willful abuse) subject only to a 
charge of 35¢ for postage, insurance, and handling, provided complete pen is returned 
for service. 

PARKER PENS NOT BEARING BLUE DIAMOND are guaranteed mechan- 
ically perfect. Repairs and replacements of missing or damaged parts will be made at 
our current nominal charges. , 

This guarantee is invalid if any parts other than genuine Parker parts are fitted to 
the pen. However, the guarantee may be reinstated if such substituted parts are re- 
placed by us at our repair parts prices. 


THE PARKER PEN COMPANY, Janesville, Wisconsin 
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As indicated in the foregoing certificates, the owners of respondent’s 
pens are required to pay the sum of 35 cents each time the pen is returned 
to respondent for repair or adjustment. The record shows that the servic- 
ing of the pens is done by respondent at a loss, as the cost averages from 
40 to 50 cents on each pen, exclusive of the cost of new parts. 

Par. 5. Respondent advertises its pens extensively throughout the 
United States, large advertisements being inserted in periodicals having 
nation-wide circulation and in newspapers published in many of the prin- 
cipal cities throughout the country. These advertisements feature such 
expressions and statements as “Guaranteed for Life,” “Life Guaranteed,” 
“Guaranteed Life Contract,” and ‘Life Contract Guarantee.” No refer- 
ence is made in the principal portions of the advertisement to the fact that 
a service charge is made by respondent for servicing and repairing the pen. 
At or near the bottom of the advertisement, however, there usually ap- 
pears, in small type, a statement reading substantially as follows: 


Parker’s Blue Diamond on the Pen is our Life Contract with the owner Guaranteeing 
the pen against everything (except loss and intentional damage) subject only to a 
charge of 35¢ for postage, insurance, and handling, provided complete pen is returned 
for service. 


Immediately preceding this statement is the outline of a blue diamond, 
which refers to the word “Guaranteed” in the body of the advertisement, 
this word being also preceded by a blue diamond. These marks appear to 
be used by respondent instead of asterisks, the purpose evidently being to 
emphasize the distinguishing mark of the pen. 

Par. 6. The Commission finds that through the use of the statements 
“‘Guaranteed for Life,” “ Life Guaranteed,” ‘Guaranteed Life Contract,” 
“Life Contract Guarantee,” and others of similar import in connection 
with its pens, respondent represents, directly or by implication, that its 
pens are unconditionally guaranteed for life of the owner—that is, that if 
for any reason other than wilful damage or abuse the pen should fail to 
give satisfactory service for such period of time, it will be repaired or re- 
placed by respondent without charge. 

Par. 7. Respondent concedes that a substantial portion of the pens do 
not last foi the life of the owner without repair or adjustment, and the 
record affirmatively shows that every year. some two hundred thousand 
of the pens are returned to respondent for necessary servicing, repair, or 
replacement of some part of the pen. 

In view of the service charge imposed by respondent, its pens cannot 
properly be represented as guaranteed for life or for any other period of 
time. The purported guarantee is not in fact a guarantee of the pen but 
is merely a contract whereby respondent agrees that during the life of the 
owner it will make necessary repairs and adjustments to the pen at the 
flat rate of 35 cents each time the pen is returned to respondent for such 
service. The most that can be said of the agreement is that it is a guaran- 
tee of repair service on the pen. It is in no sense a guarantee of the pen 
Bae 8. The Commission therefore finds that the foregoing representa- 
tions made by respondent with respect to its pens are erroneous and 
id misleading effect of respondent’s representations avoided by 
the insertion in the advertisements of the statement (set out in paragraph 
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5 above) with respect to the service charge. As heretofore pointed out, 
this statement appears in small type and occupies an inconspicuous posi- 
tion in the advertisement. Ordinarily, it would escape the attention of 
the average reader. Even were it displayed prominently, however, the 
statement would still be insufficient, because it is inconsistent with and 
contradictory of the representations in the advertisement that the pen is 
unconditionally guaranteed for the life of the owner. The imposition of 
a charge for keeping the pen in usable condition is in direct conflict with 
respondent’s representation that the pen is unconditionally guaranteed 
for life. 

Par. 9. Respondent has also represented in its advertisements that its 
pens contain fourteen less parts than other self-filling fountain pens and 
that the points on the pens are ‘‘Scratch-proof.” These representations 
are likewise erroneous and misleading. Respondent’s pens do not contain 
fourteen less parts, or any appreciably smaller number of parts, than other 
self-filling fountain pens, nor are the points scratch-proof. The use of 
these representations was discontinued by respondent some four years ago. 

Complicated filling mechanisms in fountain pens are more likely to get 
out of order than are mechanisms which are more simple in construction, 
and the purchasing public therefore has a preference for simplicity in such 
mechanisms. 

Par. 10. The use by respondent of the erroneous and misleading 
representations herein set forth has the tendency and capacity to mislead 
and deceive a substantial portion of the purchasing public into the errone- 
ous and mistaken belief that respondent’s pens possess qualities and char- 
acteristics which they do not in fact possess and that such pens are uncon- 
ditionally guaranteed for the life of the owner, and the tendency and 
capacity to cause such portion of the public to purchase substantial quan- 
tities of respondent’s pens as a result of the erroneous and mistaken belief 
so engendered. In consequence thereof, substantial trade has been and is 
being diverted unfairly to respondent from its competitors, among whom 
are those who do not engage in the acts and practices herein described. 


CONCLUSION 


The acts and practices of the respondent, as herein found, are all to the 
prejudice of the public and of respondent’s competitors, and constitute 
unfair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of respondent, testi- 
mony and other evidence taken before a trial examiner of the Commission 
theretofore duly designated by it, report of the trial examiner upon the 
evidence and the exceptions to such report, briefs in support of and in op- 
position to the complaint, and oral argument; and the Commission having 
made its findings as to the facts and its conclusion that the respondent 
has violated the provisions of the Federal Trade Commission Act. 

It 1s ordered, That the respondent, The Parker Pen Company, a corpo- 
ration, and its officers, agents, representatives, and employees, directly or 
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through any corporate or other device, in connection with the offering for 
sale, sale, and distribution of respondent’s fountain pens in commerce, as 
““commerce”’ is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Using the words ‘‘Guaranteed for Life,” ‘Life Guaranteed,” “Guar- 
anteed Life Contract,” ‘Life Contract Guarantee,” or any word or words 
of similar import, alone or in conjunction with any other word or words, 
to designate, describe, or refer to respondent’s pens, or otherwise repre- 
senting, directly or by implication, that such pens are unconditionally 
guaranteed for life, unless respondent does in fact make, without expense 
to the owner, any repairs or replacement of parts which may be necessi- 
tated during the life of the owner by any cause other than wilful damage 
or abuse. : 

2. Representing, directly or by implication, that respondent’s pens are 
unconditionally guaranteed for any designated period of time, unless re- 
spondent does in fact make, without expense to the owner, any repairs or 
replacement of parts which may be necessitated during such designated 
period by any cause other than wilful damage or abuse. 

3. Representing, directly or by implication, that respondent’s pens con- 
tain fourteen less parts then other self-filling fountain pens; or that re- 
spondent’s pens contain any smaller number of parts than other pens, 
when such is not the fact. 

4. Representing, directly or by implication, that the points on re- 
spondent’s pens are “‘Scratch-proof.” 

Nothing contained in this order, however, shall be construed as prohib- 
iting respondent from representing truthfully that the service on its pens 
(as distinguished from the pens themselves) is guaranteed for life or other 
designated period of time, even though a charge is imposed by respondent 
in connection with such servicing, provided the terms of such guarantee, 
including the amount of such charge, are clearly and conspicuously dis- 
closed in immediate conjunction with such representation. 

It is further ordered, That the respondent shall, within 60 days after serv- 
ice upon it of this order, file with the Commission a report in writing, set- 
ting forth in detail the manner and form in which it has complied with this 


order. 


556 FEDERAL TRADE COMMISSION DECISIONS 
Syllabus AQ EDC: 


In tore Marrer or 
EVERSHARP, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4590. Complaint, Sept. 16, 1941—Decision, May 3, 1945 


Where a corporation engaged in the manufacture and competitive interstate sale and 
distribution of fountain pens and mechanical pencils, making use of a guarantee 
certificate which, prior to institution of instant proceeding, read ‘GUARANTEED 
FOREVER The Eversharp Gold Seal Doric Pen is GUARANTEED FOREVER— 
except against loss, theft, willful damage or abuse. This means specifically it is 
guaranteed to give you faithful service without limitation as to years. No charge 
will be made for repairs except a slight service charge of thirty-five cents (35¢) to 
cover handling, postage and insurance,” ete.— 

Represented, directly or by implication, in advertisements in newspapers, magazines, 
etc. and through point-of-sale advertising supplied to retailers including display 
posters, cards, etc., and particularly through radio broadcasts conveying programs 
to listeners in many states, in which pens and pencils were represented as ‘‘guar- 
anteed forever”’ and customarily as ‘guaranteed not for years—not for life—but 
GUARANTEED FOREVER,” that such pens and pencils were unconditionally 
guaranteed forever or without limitation as to time, that is, that if at any time and 
for any reason other than wilful damage or abuse the pen or pencil should fail to 
give satisfactory service, it would be repaired or replaced by it without charge; 
and failed to avoid or correct such misleading representations through the dis- 
closure in its more recent advertisements that a service charge must be paid, and 
which, furthermore, in some of its radio broadcasts, employed chiefly for its adver- 
tising and usually lasting thirty minutes, was not made in connection with each 
mention of the guarantee but was deferred until near the close of the program; 

The facts being that in view of the service charge imposed by it its products could not 
properly be represented as guaranteed forever or for any other period of time; the 
purported guarantee was in fact merely a contract whereby it agreed that it would 
at any time make necessary repairs and adjustments to the pen or pencil at the flat 
rate of thirty-five cents each time the pen or pencil was returned to it for such 
service; and the most that could be said of the agreement was that it was a guar- 
antee of repair service; 

With tendency and capacity to mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous belief that its pens and pencils were uncondi- 
tionally guaranteed forever and, as a result, to cause its purchase of substantial 
quantities thereof: 

Held, That said acts and practices, under the circumstances set forth, were all to the 
prejudice of the public and constituted unfair and deceptive acts and practices in 
commerce. 


As respects the question of the misleading effect of advertisements by a seller of foun- 
tain pens and pencils which in its guarantee certificate entitled, “GUARANTEED 
FOREVER,” set forth that the product was “GUARANTEED FOREVER— 
except against loss, theft, willful damage or abuse. This means specifically it is 
guaranteed to give you faithful service without limitation as to years,” and “No 
charge will be made for repairs except a slight service charge of thirty-five cents 
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(35¢) to cover handling, postage and insurance,” and which originally advertised 
the same as “Guaranteed Forever” or by other words of similar import: Disclosure 
later in its various advertisements, including broadcasts, that a service charge must 
be paid, did not avoid said misleading effect, being inconsistent with and contra- 
dictory of the representations in the advertisement that the pen or pencil was un- 
conditionally guaranteed forever; and the imposition of a charge for keeping the 
pen or pencil in usable condition was in direct conflict with its representation that 
the products were unconditionally guaranteed. 


Before Mr. Andrew B. Duvall, trial examiner. 

Mr. Karl Stecher for the Commission. 

Hayes & Sher and Mr. Robert Jackson, of Washington, D. C., and Win- 
ston, Strawn & Shaw, of Chicago, Ill., for respondent. 


: CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that Eversharp, Inc., a corporation, 
hereinafter referred to as the respondent, has violated the provisions of 
said act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, Eversharp, Inc., is a corporation, organ- 
ized, existing and doing business under and by virtue of the laws of the 
State of Delaware, with its principal office and place of business at Chi- 
cago, Ill. It is now, and has been for more than one year last past, en- 
gaged in the business of manufacturing and selling fountain pens and pen- 
cils. It causes said fountain pens and pencils, when sold, to be transported 
from its place of manufacture in Chicago, Ill., or from some other distrib- 
uting point, to the purchasers thereof at their respective points of location 
in States other than the State from which said fountain pens or pencils 
are shipped, and in the District of Columbia. Respondent maintains, and 
at all times mentioned herein has maintained, a course of trade in said 
fountain pens and pencils in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business, and for the 
purpose of inducing the purchase of certain of its fountain pens and pen- 
cils, respondent has caused various statements and representations rela- 
tive to the quality and durability of said pens and pencils to be inserted in 
advertisements in newspapers, magazines and other publications having a 
general circulation throughout the various States of the United States and 
in the District of Columbia, and by continuities broadcast from radio 
stations which have sufficient power to and do convey the programs em- 
anating therefrom to listeners located in various States of the United 
States other than the State in which said broadcasts originate. Among 
and typical of said statements and representations relative to said foun- 
tain pens and pencils are the following: 


EVERSHARP Skyline Pens and Repeater Pencils, identified by the double check 
mark on the clips are guaranteed forever. A 35-cent charge is made for postage, insur- 
ance and handling. But against everything—except loss or intentional damage—we 
GUARANTEE FOREVER! 
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EVERSHARP REPEATING PENCILS are guaranteed not for years, not for life, 
but GUARANTEED FOREVER! . 

This sensational—BEAUTIFUL new EVERSHARP Doric pen—is guaranteed— 
not for years—not for life—but GUARANTEED FOREVER. 


The above quotations and representations are not all-inclusive, but are 
merely illustrative of the type and character of those used by respondent 
in advertising its fountain pens and pencils which it allegedly guarantees 
forever. 

Par. 3. Through the use of the aforesaid statements and representa- 
tions by respondent relative to its fountain pens and pencils, and others 
of similar import or meaning not herein set out, respondent represent di- 
rectly or by implication that: 

1. That said fountain pens and pencils are of such superior quality and 
durability that they will last forever, without the.necessity of repair or 
adjustment. 

2. That said fountain pens and pencils are guaranteed without limita- 
tion as to time. 

Par. 4. The aforesaid statements and representations so made and used 
by respondent are false, misleading and deceptive. Respondent’s said 
fountain pens and pencils are not of such superior quality and durability 
that they will] last forever, without the necessity of repair or adjustment. 
Said fountain pens and pencils are not guaranteed without limitation as 
to time. Whenever one of said fountain pens or pencils is sent to respond- 
ent for adjustment, respondent exacts a charge of 35¢ purportedly for 
postage, insurance and handling. This charge is made no matter how in- 
significant the repair or adjustment may be. Respondent’s purported 
guarantee is, therefore, in no sense a genuine guarantee without limitation 
as to time, nor is it a guarantee for any particular time or at all. It is in 
fact merely a contract whereby respondent, while it continues in business, 
agrees with the purchaser of one of said fountain pens or pencils to.make 
necessary repairs and adjustments at a flat rate of 35¢ each time the pen 
or pencil is sent to it for such service. 

Par. 5. The aforesaid acts, practices and representations of the re- 
spondent herein detailed in connection with the advertising and sale of 
its aforesaid fountain pens and pencils had, and now have, the tendency 
and capacity to, and did and do, deceive and mislead a substantial portion 
of the purchasing public into the erroneous and mistaken belief that the 
aforesaid false and misleading acts, practices and representations are true, 
and into the purchase of substantial quantities of respondent’s fountain 
pens and pencils because of such erroneous and mistaken belief so induced. 

Par. 6. The aforesaid acts and practices of respondent, as herein al- 
leged, are all to the prejudice and injury of the public and constitute un- 
fair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission, on September 15, 1941, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Eversharp, Inc., a corporation, charging it with the use of unfair and de- 
ceptive acts and practices in commerce in violation of the provisions of 
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that act. After the filing of respondent’s answer, testimony and other evi- 
dence in support of and in opposition to the allegations of the complaint 
were introduced before a trial examiner of the Commission theretofore 
duly designated by it, and such testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the pro- 
ceeding regularly came on for final hearing before the Commission on the 
complaint, the answer thereto, testimony and other evidence, report of 
the trial examiner upon the evidence, brief in support of the complaint (no 
brief having been filed by respondent), and oral argument; and the Com- 
mission, having duly considered the matter and being now fully advised 
in the premises, finds that this proceeding is in the interest of the public 
ae makes this its findings as to the facts and its conclusion drawn there- 
rom. 


FINDINGS AS TO THE FACTS 


ParaGRaPH 1. The respondent, Eversharp, Inc., is a corporation, or- 
ganized, existing, and doing business under and by virtue of the laws of 
the State of Delaware, with its principal office and place of business located 
in Chicago, Ill. Respondent is now, and for some five years last past has 
been, engaged in the manufacture and sale of fountain pens and mechan- 
ical pencils. 

Par. 2. Respondent causes and has caused its fountain pens and pen- 
cils, when sold, to be transported from its place of business in the State 
of Illinois, or from some other distributing point, to the purchasers thereof 
at their respective locations in various States of the United States other 
than the State from which such products are shipped, and in the District 
of Columbia. Respondent maintains and has maintained a course of 
trade in its products in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its business and for the purpose 
of inducing the purchase of certain of its fountain pens and pencils, re- 
spondent advertises such products by means of advertisements inserted in 
newspapers, magazines and other publications having general circulation 
throughout the United States, and particularly by means of continuities 
broadcast from radio stations which convey the programs emanating 
therefrom to listeners located in many States of the United States other 
than the State in which such broadcasts originate. Respondent has also 
used point-of-sale advertising, supplying to its retail dealers posters, 
cards, etc., for display to the public. At the present time approximately 
ninety percent of respondent’s advertising is done by means of radio 
broadcasts. 

In its advertising respondent has represented, among other things, that 
the pens and pencils in question are “ guaranteed forever,” the customary 
statement being that the pens and pencils are “guaranteed not for years— 
not for life—but GUARANTEED FOREVER.” 

A service charge of 35 cents is made by respondent each time one of the 
pens or pencils is returned to it by the owner for repair. (The charge is 
only 25 cents if the pen or pencil is delivered in person at respondent’s main 
office or at one of its branch offices.) Formerly, respondent’s advertise- 
ments made no disclosure of the fact that a service charge must be paid, but 
the more recent advertisements have contained a reference to the charge. 
However, in some of the radio broadcasts, which usually last 30 minutes, 
the reference to the service charge is not made each time the guarantee 
is mentioned but is deferred until near the close of the program. 
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The guarantee certificate formerly issued by respondent in connection 
with its pens read as follows: 


GUARANTEED FOREVER 


The Eversharp Gold Seal Doric Pen is GUARANTEED FOREVER—except against 
loss, theft, willful damage or abuse. This means specifically it is guaranteed to give you 
faithful service without limitation as to years. 

No charge will be made for repairs except a slight service charge of thirty-five cents 
(35¢) to cover handling, postage and insurance. Regular charges will be made for miss- 
ing parts and parts which must be replaced due to willful damage or abuse. 

Only genuine Eversharp parts may be used in this pen. If any other are used, the 
guarantee is void, but may be reinstated by having the pen properly repaired with gen- 
uine Eversharp parts at regular list prices. 

For prompt service mail, together with all broken parts and guarantee coupon, either 
to our factory or your Eversharp dealer. 


Eversharp, Inc. 1800 Rosco Street Chicago 


Substantially the same form of certificate has been used in connection 
with the pencil. 

(Since the institution of this proceeding, respondent has revised its ad- 
vertising and now states that the service on the pens and pencils is guar- 
anteed forever. The guarantee certificate has been similarly modified.) 

-Par. 4. The Commission finds that through the use of the statement 
“guaranteed forever” and others of similar import in connection with its 
pens and pencils, respondent has represented, directly or by implication, 
that such pens and pencils are unconditionally guaranteed forever or 
without limitation as to time—that is, that if at any time and for any~ 
reason other than wilful damage or abuse the pen or pencil should fail to 
give satisfactory service, it will be repaired or replaced by respondent 
without charge. 

Par. 5. The record affirmatively shows that every year many thou- 
sands of the pens and pencils are returned to respondent by the owners for 
necessary servicing, repair, or replacement of parts. The servicing of the 
pens and pencils is done by respondent at a loss, as the cost of the servicing 
in the average case exceeds the amount of the service charge. 

In view of the service charge imposed by respondent, its products can- 
not properly be represented as guaranteed forever or for any other period 
of time. The purported guarantee is not in fact a guarantee of the pen or 
pencil but is merely a contract whereby respondent agrees that it will at 
any time make necessary repairs and adjustments to the pen or pencil at 
the flat rate of 35 cents each time the pen or pencil is returned to the re- 
spondent for such service. The most that can be said of the agreement is 
that it is a guarantee of repair service. It is in no sense a guarantee of the 
pen or pencil itself. 

Par. 6. The Commission therefore finds that the representations made 
by respondent with respect to its pens and pencils, as set forth above, are 
erroneous and misleading. : 

Nor is the misleading effect of respondent’s representations avoided by 
the insertion in the advertisements of the statement with respect to the 
service charge. The reason for this is that the statement is inconsistent 
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with and contradictory of the representations in the advertisement that the 
pen or pencil is unconditionally guaranteed forever. The imposition of a 
charge for keeping the pen or pencil in usable condition is in direct con- 
flict with respondent’s representation that the products are uncondition- 
ally guaranteed. 

_ Par. 7. The use by respondent of the erroneous and misleading repre- 
sentations herein set forth has the tendency and capacity to mislead and 
deceive a substantial portion of the purchasing public into the erroneous 
and mistaken belief that respondent’s pens and pencils are unconditionally 
guaranteed forever, and the tendency and capacity to cause such portion 
of the public to purchase substantial quantities of respondent’s products 
as a result of the erroneous and mistaken belief so engendered. 


CONCLUSION 


The acts and practices of the respondent, as herein found, are all to the 
prejudice of the public, and constitute unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of respondent, testi- 
mony and other evidence taken before a trial examiner of the Commission 
theretofore duly designated by it, report of the trial examiner upon the 
evidence, brief in support of the complaint (no brief having been filed by 
respondent), and oral argument; and the Commission having made its 
findings as to the facts and its conclusion that the respondent has violated 
the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Eversharp, Inc., a corporation, and 
its officers, agents, representatives, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale, and 
distribution of respondent’s fountain pens and mechanical pencils in com- 
merce, as ‘‘commerce”’ is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 

1. Using the words ‘‘guaranteed forever,” or any word or words of 
similar import, alone or in conjunction with any other word or words, to 
designate, describe, or refer to respondent’s products, or otherwise repre- 
senting, directly or by implication, that such products are unconditionally 
guaranteed forever or without limitation as to time, unless respondent 
does in fact make, without expense to the user, any repairs or replacement 
of parts which may be necessitated at any time by any cause other than 
wilful damage or abuse. pina! 

2. Representing, directly or by implication, that respondent’s products 
are unconditionally guaranteed for any designated period of time, unless 
respondent does in fact make, without expense to the user, any repairs or 
replacement of parts which may be necessitated during such designated 
period by any cause other than wilful damage or abuse. 

Nothing contained in this order, however, shall be construed as prohib- 
iting respondent from representing truthfully that the service on its 
products (as distinguished from the products themselves) is guaranteed 
forever or for any other designated period of time, even though a charge 


) 
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is imposed by respondent in connection with such servicing, provided the 
terms of such guarantee, including the amount of such charge, are clearly 
and conspicuously disclosed in immediate conjunction with such repre- 
sentation. 

It 1s further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writing, 
setting forth in detail the manner and form in which it has complied with 
this order. 


L. E. WATERMAN CO. 563 


Syllabus 


In THE Marrer or 
L. E. WATERMAN COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4617. Complaint, Oct. 17, 1941—Decision, May 8, 1945 


Where a corporation, engaged in the manufacture and interstate sale and distribution 
of fountain pens and mechanical pencils, including its “100 Year Pen”; making 
use of a purported guarantee, set forth on a card included in the individual con- 
tainer of said pen, which read “‘Waterman’s HUNDRED YEAR PEN, identified 
by the words: ‘Waterman’s Hundred Year Pen’ on the point, is guaranteed for 
one hundred (100) years except against loss or wilful damage, and no charge will 
be made for putting it in good writing condition at any time within one hundred 
years from date of purchase provided the pen, complete with all damaged parts, is 
sent to our factory accompanied by a postage, handling and insurance charge of 
Dh eel = 

ar ane directly or by implication, through the use of said ‘‘Guarantee”’ and the 
words ‘‘ Waterman’s Hundred Year Pen” on the pen point, and by said trade-name 
“100 Year Pen” and the statements “100 Year Guarantee,” ‘Guaranteed for 
100 Years,” “Guaranteed for a Century” and others similar thereto in advertise- 
ments in newspapers, magazines and other publications of general circulation and 
in catalogs, circulars and other advertising media, that its said pens were uncon- 
ditionally guaranteed for one hundred years, that is, that if for any reason other 
than wilful damage or abuse the pen should fail to give satisfactory service for such 
period of time, it would be repaired or replaced by respondent without charge; and 
failed to avoid the misleading effect of such representations through the later in- 
clusion in its advertisements, usually in small type and frequently at or near the 
bottom, of a statement reading, ‘‘Waterman’s 100 Year Pens are guaranteed for a 
century against all but loss or willful damage if returned to factory with 35¢ to 
cover postage, handling and insurance’’; 

The facts being that in view of the service charge imposed by it, its pen could not 
properly be represented as guaranteed for one hundred years or for any other pe- 
riod of time; the purported guarantee was not in fact a guarantee of the pen but 
merely a contract whereby it agreed that for a period of one hundred years it would 
make necessary repairs and adjustments to the pen at the flat rate of thirty-five 
cents each time the pen was returned for such service, and the most that could be 
said of the agreement was that it was a guarantee of repair service on the pen;: 

With tendency and capacity of misleading and deceiving a substantial portion of the 
purchasing public into the erroneous belief that its pens were unconditionally 
guaranteed for one hundred years, and to cause such public to purchase substantial 
quantities of its pens as a result thereof: 

Held, That said acts and practices, under the circumstances set forth, were all to the 
prejudice of the public, and constituted unfair and deceptive acts and practices in 


commerce. 


As respects the question of the misleading effect of advertisements by a seller of its 
“100 Year Pen,” featuring said name together with statements such as “Guaran- 
teed for One Hundred Years” and “Guaranteed for a century” which included, 
usually in small type and at or near the bottom the statement ‘‘Waterman’s 100 
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Year Pens are guaranteed for a century against all but loss or willful damage if 
returned to factory with 35¢ to cover postage, handling and insurance”: Latter 
statement did not avoid the misleading effect of the aforesaid representations 
since ordinarily it would escape the attention of the reader, and even were it dis- 
played prominently, it would still be insufficient, being inconsistent with and con- 
tradictory of the representations that the pen was unconditionally guaranteed for 
one hundred years; and the imposition of a charge for keeping the pen in usable 
condition was in direct conflict with its representation that the pen was uncondi- 
tionally guaranteed for one hundred years. 


Before Mr. Andrew B. Duvall, trial examiner. 
Mr. Karl Stecher for the Commission. 
Hughes, Hubbard & Ewing, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that L. E. Waterman Company, a cor- 
poration, hereinafter referred to as the respondent, has violated the pro- 
visions of said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

ParRaGRAPH 1. Respondent, L. E. Waterman Company, is a corpora- 
tion, organized, existing and doing business under and by virtue of the 
laws of the State of New York, with its principal office and place of busi- 
ness at New York, N. Y. It is now, and has been for more than one year 
last past, engaged in the business of manufacturing and selling fountain 
pens and pencils. It causes said fountain pens and pencils, when sold, to 
be transported from its place of manufacture in New York, N. Y., or from 
some other distributing point, to the purchasers thereof at their respective 
points of location in States other than the State from which said fountain 
pens or pencils are shipped, and in the District of Columbia. Respondent 
maintains, and at all times mentioned herein has maintained, a course of 
trade in said fountain pens and pencils in commerce between and among 
the various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business, and for the 
purpose of inducing the purchase of certain of its fountain pens, respond- 
ent has caused various statements and representations relative to the qual- 
_ ity and durability of said fountain pens to be inserted in advertisements 
in newspapers, magazines and other publications having a general circu- 
lation throughout the various States of the United States and in the Dis- 
trict of Columbia. Among and typical of said statements and. represen- 
tations relative to said fountain pens are the following: 


“WATERMAN’S 
100 YEAR PENS 


* * * 
Waterman’s new 100 year pen} 
* ES * 

The only pen guaranteed 100 


years against all but loss or 
wilful damage. j 
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WATERMAN’S 
100 YEAR PEN 


* * * 


it’s guaranteed 100 Years 


No statement is made in these advertisements that any service charge 
will be exacted as a condition to the performance of this guarantee. 

There is prominently featured in the top of boxes in which respondent’s 
“Hundred Year Pens” are displayed to the public by dealers a card which 
reads: 


WATERMAN’S 
100 YEAR 
GUARANTEE 


On the lower right hand end of this card is a gold seal on which are im- 
pressed the words: “‘Waterman’s Hundred Year Pen.” Beneath this seal 
is a blue ribbon. In small type at the bottom of the card are the words: 
“See other side.’’ On the other side, or back side, is the following: 


WATERMAN’S HUNDRED YEAR PEN, identified by the words: ‘‘Waterman’s 
Hundred Year Pen” on the point, is guaranteed for one hundred (100) years except 
against loss or wilful damage, and no charge will be made for putting it in good writing 
condition at any time within one hundred years from date of purchase provided the pen, 
complete with all damaged parts, is sent to our factory accompanied by a postage, 
handling and insurance charge of 35¢. 


* * *« 


The above quotations and representations are not all-inclusive, but are 
merely illustrative of the type and character of those used by respondent 
in advertising its fountain pens which it allegedly guarantees for one 
hundred years. 

Par. 3. Through the use of the aforesaid statements and representa- 
tions by respondent relative to its fountain pens, and others of similar 
import or meaning not herein set out, respondent represents directly, or by 
implication that: . a“ 

1. Said fountain pens are of such superior quality and durability that 
they will last 100 years without the necessity of repair or adjustment. 

2. Said fountain pens are guaranteed for 100 years. 

The aforesaid statements and representations so made and used by 
respondent are false, misleading and deceptive. Respondent’s said foun- 
tain pens are not of such superior quality and durability that they will 
last 100 years, without the necessity of repair or adjustment. Said foun- 
tain pens are not guaranteed for 100 years. Whenever one of said foun- 
tain pens is sent to respondent for adjustment, respondent exacts a charge 
of 35¢, purportedly for postage, insurance and handling. This charge is 
made no matter how insignificant the repair or adjustment may be. Re- 
spondent’s purported guarantee is in no sense a genuine guarantee for 
100 years, nor is it a guarantee for any particular time, or at all. It is in 
fact merely a contract whereby respondent agrees with the purchaser of 
one of said fountain pens to make necessary repairs and adjustments ata 
flat rate of 35¢ each time a pen is sent to it for such service, for a period of 


100 years. 
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Par. 4. The aforesaid acts and practices of the respondent in connec- 
tion with the advertising and sale of its aforesaid fountain pens had, and 
now have, the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken belief 
that the aforesaid false and misleading representations are true, and into 
the purchase of substantial quantities of respondent’s fountain pens be- 
cause of such erroneous and mistaken belief so induced. ; 

Par. 5. The aforesaid acts and practices of respondent, as herein al- 
leged, are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Commis- 
sion Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission, on October 17, 1941, issued and subsequently 
served its complaint in this proceeding upon the respondent, L. E. Water- 
man Company, a corporation, charging it with the use of unfair and de- 
ceptive acts and practices in commerce in violation of the provisions of 
that act. After the filing of respondent’s answer, testimony and other 
evidence in support of and in opposition to the allegations of the complaint 
were introduced before a trial examiner of the Commission theretofore 
duly designated by it, and such testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the pro- 
ceeding regularly came on for final hearing before the Commission on the 
complaint, the answer thereto, testimony and other evidence, report of the 
trial examiner upon the evidence and the exceptions to such report, briefs 
in support of and in opposition to the complaint, and oral argument; and 
the Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


PaRAGRAPH 1. The respondent, L. E. Waterman Company, is a cor- 
poration, organized, existing, and doing business under and by virtue of 
the laws of the State of New York, with its principal office and place of 
business located in New York, N. Y. Respondent is now, and for many 
years last past has been, engaged in the manufacture and sale of fountain 
pens and mechanical pencils. 

Par. 2. Respondent causes and has caused its fountain pens and pen- 
cils, when sold, to be transported from its place of business in the State 
of New York, or from some other distributing point, to the purchasers 
thereof at their respective locations in various States of the United States 
other than the State from which such products are shipped, and in the 
District of Columbia. Respondent maintains and has maintained a course 
of trade in its products in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 3. In 1939, respondent adopted for its higher-priced fountain pens 
a new type of holder or barrel, which was regarded by it as possessing un- 
usual strength and durability. Respondent designated this pen as its 
‘100 Year Pen,”’ and also adopted the policy of “guaranteeing” the pen 
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for one hundred years. Since that time the pen has been widely adver- 
tised by respondent by means of advertisements inserted in newspapers, 
magazines and other publications having general circulation throughout 
the United States, and also by means of catalogs, circulars and other ad- 
vertising media distributed among purchasers and prospective purchasers 
throughout the nation. In all of these advertisements the trade name 
“100 Year Pen”’ is featured, as well as statements such as ‘Guaranteed 
for 100 Years” and ‘‘Guaranteed for a Century.”’ The name “ Water- 
man’s Hundred Year Pen” also appears on the point or nib of the pen. 

Each pen is packed by respondent in a separate box for display to the 
public, and in the top of this box is a card which bears on the exposed side 
the legend, “‘Waterman’s 100 YEAR Guarantee.” At the lower right- 
hand corner of this side of the card there is attached a gold-colored seal 
which bears the words, “‘Waterman’s Hundred Year Pen.” In small type 
at the bottom of the card are the words, ‘‘See Other Side.’’ On the reverse 
side of the card is the purported guarantee, which reads as follows: 


Waterman’s HUNDRED YEAR PEN, identified by the words: ‘“‘Waterman’s 
Hundred Year Pen” on the point, is guaranteed for one hundred (100) years except 
against loss or wilful damage, and no charge will be made for putting it in good writing 
condition at any time within one hundred years from date of purchase provided the 
pen, complete with all damaged parts, is sent to our factory accompanied by a postage, 
handling and insurance charge of 35¢. . 

Charge will be made for any missing parts, but not for the repair or replacement of 
any defective or broken parts. 

This guarantee is rendered void if any parts other than genuine Waterman’s parts are 
fitted to this pen but it may be reinstated by such substituted parts being replaced by 
us at our regular repair parts prices. 
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As indicated above, a service charge of 35 cents is made by respondent 
each time the pen is returned to it for repair or adjustment. The record 
shows that the servicing of the pens is done by respondent at a loss, as the 
average cost of servicing each pen is approximately 47 cents, exclusive of 
the cost of new parts. 

Formerly, respondent’s advertisements made no reference to the service 
charge, but it is now respondent’s policy to include in all advertisements a 
statement reading substantially as follows: 


Waterman’s 100 Year Pens are guaranteed for a century against all but loss or willful 
damage if returned to factory with 35¢ to cover postage, handling and insurance. 


This statement is usually in small type and frequently appears at or 
near the bottom of the advertisement rather than in the principal portion 
thereof. In some of the advertisements the statement is preceded by an 
asterisk, which refers to the representation as to the guarantee in the body 

rtisement. 
: ne a the Commission finds that through the use of the trade name 
“100 Year Pen” and of the statements “100 Year Guarantee,” “Guar- 
anteed for 100 Years,” ‘Guaranteed for a Century’ and others of similar 
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import in connection with its pens, respondent represents, directly or by 
implication, that its pens are unconditionally guaranteed for one hundred 
years—that is, that if for any reason other than wilful damage or abuse the 
pen should fail to give satisfactory service for such period of time, it will 
be repaired or replaced by respondent without charge. 

Par. 5. Respondent concedes that only in rare instances, if ever, will 
the pens last one hundred years without repair or adjustment, and the 
record affirmatively shows that every year many of the pens are returned 
to respondent for necessary servicing, repair, or replacement of some part 
of the pen. At the time of the hearings the number of pens which were 
being returned for such purposes was approximately three hundred per 
month, and the number was increasing steadily. 

In view of the service charge imposed by respondent, its pens cannot 
properly be represented as guaranteed for one hundred years or for any 
other period of time. The purported guarantee is not in fact a guarantee 
of the pen but is merely a contract whereby respondent agrees that for a 
period of one hundred years it wili make necessary repairs and adjustments 
to the pen at the flat rate of 35 cents each time the pen is returned to re- 
spondent for such service. The most that can be said of the agreement is 
that it is a guarantee of repair service on the pen. It is in no sense a guar- 
antee of the pen itself. 

Par. 6. The Commission therefore finds that the representations made 
by respondent with respect to its pens, as set forth in paragraphs 3 and 4 
hereof, are erroneous and misleading. 

Nor is the misleading effect of respondent’s representations avoided 
by the insertion in the advertisements of the statement (set out in para- 
graph 3 above) with respect to the service charge. As heretofore pointed 
out, this statement usually appears in small type and frequently occupies 
an inconspicuous position in the advertisement. Ordinarily, it would 
escape the attention of the average reader. Even were it displayed prom- 
inently, however, the statement would still be insufficient, because it is 
inconsistent with and contradictory of the representations in the advertise- 
ment that the pen is unconditionally guaranteed for one hundred years. 
The imposition of a charge for keeping the pen in usable condition is in 
direct conflict with respondent’s representation that the pen is uncondi- 
tionally guaranteed for one hundred years. 

Par. 7. The use by respondent of these erroneous and misleading 
representations has the tendency and capacity to mislead and deceive a 
substantial portion of the purchasing public into the erroneous and mis- 
taken belief that respondent’s pens are unconditionally guaranteed for 
one hundred years, and the tendency ‘and capacity to cause such portion 
of the public to purchase substantial quantities of respondent’s pens as a 
result of the erroneous and mistaken belief so engendered. : 


CONCLUSION 


The acts and practices of the respondent, as herein found, are all to the 
prejudice of the public, and constitute unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. ~ 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of respondent, _testi- 
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mony and other evidence taken before a trial examiner of the Commission 
theretofore duly designated by it, report of the trial examiner upon the ev- 
idence and the exceptions to such report, briefs in support of and in oppo- 
sition to the complaint, and oral argument; and the Commission having 
made its findings as to the facts and its conclusion that the respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, L. E. Waterman Company, a cor- 
poration, and its officers, agents, representatives, and employees, directly 
or through any corporate or other device, in connection with the offering 
for sale, sale, and distribution of respondent’s fountain pens in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Using the words “Hundred Year,’ ‘100 Year,” “100 Year Guar- 
antee,”’ “Guaranteed for 100 Years,” “‘Guaranteed for a Century/’ or any 
word or words of similar import, alone or in conjunction with any other 
word or words, to designate, describe, or refer to respondent’s pens, or 
otherwise representing, directly or by implication, that such pens are un- 
conditionally guaranteed for one hundred years, unless respondent does 
in fact make, without expense to the user, any repairs or replacement of 
parts which may be necessitated during such period of time by any cause 
other than wilful damage or abuse. 

2. Representing, directly or by implication, that respondent’s pens are 
unconditionally guaranteed for any designated period of time, unless re- 
spondent does in fact make, without expense to the user, any repairs or re- 
placement of parts which may be necessitated during such designated 
pericd by any cause other than wilful damage or abuse. 

Nothing contained in this order, however, shall be construed as prohib- 
iting respondent from representing truthfully that the service on its pens 
(as distinguished from the pens themselves) is guaranteed for one hun- 
dred years or other designated period of time, even though a charge is 
imposed by respondent in connection with such servicing, provided the 
terms of such guarantee, including the amount of such charge, are clearly 
and conspicuously disclosed in immediate conjunction with such represen- 
tation. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writing, 
setting forth in detail the manner and form in which it has complied with 
this order. 
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In THE MATTER OF 
LEMUEL FIRTH, ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5065. Complaint, Oct. 20, 1943—Decision, May 4, 1945 


Where 19 individuals, owners and masters of fishing boats operating out of the city of 
Gloucester, Mass., and comprising practically all the boats catching mackerel in 
fishing grounds located more than three miles off shore from Massachusetts and 
adjoining States, with fish capacity ranging from 60,000 pounds to over 100,000 
pounds each plus ice to preserve the fish and with crews of from ten to fourteen 
men, compensated by an agreed share of the profit from each catch of fish; and 
engaged in the transporation and competitive sale of such fish to dealers in New 
Bedford, Boston, and Gloucester, Mass., for resale to dealers in various States; 

Following dissatisfaction on the part of owners, masters and crew members, caused by 
a glut in the market when prices, particularly in New Bedford—where there were 
only about three dealers and sale, unlike that at the Boston Fish Exchange at 
which it was at public auction, was through private negotiation only—dropped to 
an extremely low point, and preceding the subsequent scarcity of mackerel, a much 
stronger market, and substantial price advances, as a result of which they evi- 
dently felt the situation had thus corrected itself; 

Entered into and put into operation and effect, for a period of one month, an agreement, 
combination, and conspiracy among themselves and with the Atlantic Fishermen’s 
Union and its members to hinder, restrain, and lessen competition in the produc- 
tion of mackerel and in the sale and distribution of such fish in interstate com- 
merce; and pursuant thereto, 

(a) Agreed to and did limit the catches to 40,000 pounds of mackerel; 

(b) Agreed and abided by agreement that boats carrying their catch to New Bedford 
(which was the principal port they had in mind in referring to ports on “‘the west- 
erly side of the Cape Cod Canal” in their formal agreement) would refuse to sell 
their fish unless the New Bedford dealers would pay a price one-half cent per pound 
above the prevailing price on the Boston exchange; in order, through said differen- 
tial, to offset certain freight rate advantages enjoyed by the New Bedford dealers 
in selling in the New York market, and to offset the effect of apprehended collusion 
among the New Bedford dealers, which tended to depress the market and afford 
them an unfair advantage over dealers in Boston, who had to buy at public auc- 
tion; 

(c) Agreed and abided by agreement that boats going into New Bedford would remain 
in port for thirty-six hours, as opposed to those going into Boston or Gloucester 
which were required to remain only twenty-four hours, due to greater nearness of 
the fishing grounds to New Bedford than to Boston, and their wish to give boats 
going into Boston opportunity to dispose of their catch and return to the fishing 
grounds as soon as those going into New Bedford, and thus afford all boats oppor- 
tunity to make approximately the same number of trips to and from the fishing 
grounds, encourage boats to go to Boston, and tend to relieve somewhat the glutted 
condition of the New Bedford market; and 

(d) Agreed to and did discontinue the practice, regarded as unfair, of selling fish via 
radio phone before the boat reached port, and sometimes even before the fish had 
been caught; 
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With the result, by reason of such agreements, ete., carried out for said period, but ap- 
parently not longer, and aforesaid acts and things done pursuant thereto, of sub- 
stantially restraining competition in the production of such fish, and in the sale 
and distribution thereof in commerce; compelling certain dealers to pay higher 
prices than they would otherwise have paid; and increasing the price to the con- 
suming public: 

Held, That said acts and practices, under the circumstances set forth, were all to the 
prejudice of the public, and constituted unfair methods of competition in com- 
merce. 


Before Mr. John W. Norwood, trial examiner. 
Mr. Everett F. Haycraft for the Commission. 
Mr. William J. MacInnis, of Gloucester, Mass., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and by 
virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that the individuals named in the caption 
hereof, hereinafter referred to as respondents, have violated the provisions 
of Section 5 of said act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, Lemuel Firth, is the owner and master of 
the boat, Three Sisters, and resides in the city of Gloucester, State of 
Massachusetts. Respondent, Cyril Dyett, is the owner and master of the 
boat, American Eagle, and resides in the city of Gloucester, State of Mas- 
sachusetts. Respondent, Jack Barrett, is the owner and master of the . 
boat, Jackie B., and resides in the city of Gloucester, State of Massachu- 
setts. Respondent, Frank Foote, is the owner and master of the boat, El- 
eanor, and resides in the city of Gloucester, State of Massachusetts. Re- 
spondent, Cy Tysfer, is the owner and master of the boat, Naomi Bruce, 
and resides in the city of Gloucester, State of Massachusetts. Respondent, 
Benedetto Randazza, is the owner and master of the boat, Antonina, and 
resides in the city of Gloucester, State of Massachusetts. Respondent, 
Phillip Curcuru, is the owner and master of the boat, Bethulia, and resides 
in the city of Gloucester, State of Massachusetts. Respondent, Thomas 
Scola, is the master of the boat, Mary W., and resides in the city of Glou- 
cester, State of Massachusetts. Respondent, Joseph Sinagra, is the owner 
and master of the boat, Frankie & Rose, and resides in the city of Glou- 
cester, State of Massachusetts. Respondent, Peter Scola, is the owner 
and master of the boat, Rosemarie, and resides in the city of Gloucester, 
State of Massachusetts. Respondent, Joseph Parisi, is the owner and 
master of the boat, Rose & Lucy, and resides in the city of Gloucester, 
State of Massachusetts. Respondent, Frank Mineo, is the master of the 
boat, Alden, and resides in the city of Gloucester, State of Massachusetts. 
Respondent, Isadoro Tarantino, is the owner and master of the boat, Cap- 
tain Drum, and resides in the city of Gloucester, State of Massachusetts. 
Respondent, Peter Mercurio, is the owner and master of the boat, Santa 
Maria, and resides in the city of Gloucester, State of Massachusetts. Re- 
spondent, Paul Scola, is the owner and master of the boat, Jennie & Julia, 
and resides in the city of Gloucester, State of Massachusetts. Respondent, 
Gerome Frontiero, is the owner and master of the boat, Beatrice & Rose, 
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and resides in the city of Gloucester, State of Massachusetts. Respond- 
ent, Philip. Nicastro, is the owner and master of the boat, Serafina N., and - 
resides in the city of Gloucester, State of Massachusetts. Respondent, 
Leo Favaloro, is the owner and master of the boat, Saint Ann, and resides 
in the city of Gloucester, State of Massachusetts. Respondent, Alphonse 
Mineo, is the master of the boat, Frank F. Grinnell, and resides in the city 
of Gloucester, State of Massachusetts. ; 

Par. 2. Said respondents are engaged in the business of catching fish 
in fishing grounds in the Atlantic Ocean three miles or more from shore 
adjacent to the State of Massachusetts and adjoining States, and in the 
transportation and sale thereof to dealers located in the cities of Glou- 
cester, Boston and New Bedford, Mass., who in turn sell said fish to deal- 
ers located in States other than the State of Massachusetts, causing said 
fish when sold to be transported from their respective places of business to 
the purchasers thereof located throughout the several States of the United 
States and there has been and now is a regular course of interstate trade 
and commerce in fresh fish to and from and through said dealers located in. 
said cities to dealers located in cities in States other than Massachusetts. 
Said respondents have been during all times herein mentioned and now 
constitute more than 90% of all fishermen engaged in catching fish in said 
fishing grounds. Prior to the adoption of the practices hereinafter alleged, 
said respondents were in free, active and substantial competition with 
each other in catching and selling fish to dealers in said commerce and, but 
for the facts hereinafter alleged, such free, active and substantial competi- 
tion would have continued and said respondents would now be in free, 
active and substantial competition with each other. 

Par. 3. Said respondents, acting in cooperation with each other and 
. with the Atlantic Fishermen’s Union of Boston and other similar organiza- 
tions and their members who are members of the crews employed by said 
respondents on their respective boats during the period of time, to wit, 
from May, 1941, to the date of this complaint, have from time to time en- 
tered into understandings, agreements, combinations and conspiracies 
among themselves to hinder and suppress competition in the interstate 
sale and distribution of fresh fish, including particularly, mackerel, red fish 
‘and yellow tails, to dealers, and to restrain interstate trade in said fish and 
to create a monopoly in the interstate sale and distribution of such fish in 
and around the cities of Gloucester, Boston and New Bedford, Mass. Pur- 
suant to said understanding, agreement, combination and conspiracy and 
in furtherance thereof, the respondents have acted in concert, have fol- 
lowed a planned common course of action and have cooperated with each 
other in doing the following acts and things: 

(a) Restricted the quantity of fish to be caught and sold to dealers 
within certain time limits. 

(b) Fixed the price at which said fish was to be sold to dealers in the 
respective markets, particularly in the city of New Bedford. 

(c) Restricted the length of time that a fishing boat may stay in said 
ports for the purpose of selling fish. 

(d) Refused to allow each other to receive and dealers to make bids on 
catches of fish by the use of radio phone before boats are docked. 

(e) Refused to sell fish to dealers located in New Bedford, Massachu- 
setts, at prices less than'those fixed by respondents pursuant to agreement 
and understanding as aforesaid. 

(f) Held joint meetings with the said Atlantic Fishermen’s Union and 
other similar labor organizations composed of members of crews employed 
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by said respondents at which agreements were made to boycott or other- 
wise interfere with the usual operation of fishermen who did not observe 
and do the acts and things set forth herein in subparagraphs (a) to (e) 
inclusive. 

Par. 4, The results of such understanding, agreement and conspiracy, 
of the planned common course of action and cooperation, and of the acts 
and things done thereunder and pursuant thereto by said respondent as 
hereinbefore set forth have been and now are: 

1. To prevent and hinder respondents from selling their fish in inter- 
state commerce to dealers therein who but for the existence of said under- 
standing, agreement, combination and conspiracy would purchase said 
fish. ‘ 
2. To prevent. dealers in fish in the city of New Bedford, Mass., and 
elsewhere from purchasing their requirements of said fish in interstate com- 
merce from the respondents. 

3. To force many dealers in fish located in the city of New Bedford, 
Mass., and elsewhere to discontinue the business of buying and selling cer- 
tain kinds of fish particularly mackerel, red fish or yellow tails because of 
their inability to obtain a supply thereof at competitive prices from said 
respondents. 

4. To substantially increase.the price of said fish to dealers located in 
the city of New Bedford, Mass., and elsewhere and to the consuming 

ublic. 
‘ 5. To place in the hands of the respondents control over the business 
practices of fishermen and dealers in fish and over market, prices of fish 
and the power to exclude from the fishing industry in the territory adjacent 
to the State of Massachusetts those who do not conform to the rules, regu- 
lations and prices established by said respondents. ; 

Par. 5. The acts and practices of the respondents, as herein alleged, are 
all to the prejudice of the public, have a dangerous tendency to and have 
actually hindered and prevented price competition between and among 
respondents in the sale of fresh fish in commerce within the intent and 
meaning of the Federal Trade Commission Act; have placed in respondents 
the power to control and enhance prices in said fish and have tended to cre- 
ate in the respondents a monopoly in the sale of said fish in such com- 
merce, and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on October 20, 1943, issued and subsequently 
served its complaint in this proceeding upon the respondents named in the 
caption hereof, charging them with the use of unfair methods of competi- 
tion in commerce in violation of the provisions of that act. After the filing 
by respondents of their answer to the complaint, testimony and other evi- 
dence in support of and in opposition to the allegations of the complaint 
were introduced before a trial examiner of the Commission theretofore 
duly designated by it, and such testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter the proceed- 
ing regularly came on for final hearing before the Commission on the com- 
plaint, answer, testimony and other evidence, report of the trial examiner 
upon the evidence and the exceptions to such report, and brief in support 
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of the complaint (no brief having been filed on*behalf of respondents and 
oral argument not having been requested); and the Commission, having 
duly considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. All of the respondents reside in the city of Gloucester, 
Mass. Each is the owner and/or master of a fishing boat operating out of 
that city. Respondent, Lemuel Firth, is the owner of the boat “‘ Three 
Sisters.’’ Respondent, Cyril Dyett, is the master of the boat ‘ American 
Eagle.” Respondent, Jack Barrett, is the owner of the boat “Jackie B.” 
Respondent, Frank Foote, is the master of the boat ‘‘Eleanor.’’ Respond- 
ent, Cy Tysfer, is the master of the boat “Naomi Bruce.” Respondent, ° 
Benedetto Randazza, is the owner and master of the boat ‘‘ Antonina.” 
Respondent, Phillip Curcuru, is the owner and master of the boat “ Beth- 
ulia.”” Respondent, Thomas Scola, was, during the time hereinafter re- 
ferred to, the master of the boat “Mary W.”’ Respondent, Joseph Sin- 
agra, is the owner and master of the boat ‘Frankie and Rose.” Respond- 
ent, Peter Scola, is the owner and master of the boat ‘‘Rosemarie.” Re- 
spondent, Joseph Parisi, is the master of the boat ‘‘Rose and Lucy.” Re- 
spondent, Frank Mineo, is the master of the boat “‘Alden.”’ Respondent 
Isadoro Tarantino, is the master of the boat ‘Captain Drum.” Respond- 
ent, Peter Mercurio, is the owner and master of the boat “Santa Maria.” 
Respondent, Paul Scola, is the owner‘and master of the boat “Jennie & 
Julia.”” Respondent, Gerome Frontiero, is the owner and master of the 
boat “Beatrice & Rose.’”’ Respondent, Philip Nicastro, is the master of the 
boat “Serafina N.”” Respondent, Leo Favaloro, is the master of the boat 
“Saint Ann.” Respondent, Alphonse Mineo, is the master of the boat 
“Frank F. Grinnell.” 

Par. 2. The respondents are engaged in the business of catching fish 
particularly mackerel, in fishing grounds located more than three miles 
from shore in that portion of the Atlantic Ocean adjacent to the State of 
Massachusetts and adjoining States, and in the transportation and sale of 
such fish to dealers located in the cities of New Bedford, Boston, and 
Gloucester, Mass. These dealers resell the fish to dealers located in States 
other than the State of Massachusetts, causing the fish, when sold, to be 
transported across State lines to such purchasers. Respondents and the 
dealers BES Bent ney see maintain and have maintained a regular 
course of trade in such fish in commerce among and b i 
CHEBATaALH CREE g etween various States 

Par. 3. The respondents are in active and substantial competition with 
one another in catching fish and in the transportation and sale of such fish 
in commerce as aforesaid, except insofar as such competition has been hin- 
dered, lessened, and restrained as a result of the acts and practices herein- 
after described. 

Par. 4. The boats operated by the respondents comprise practi 
of*the boats fishing for mackerel in the fishing REN, in GUaEGR? Ca 
boats range in load capacity from about 60,000 pounds to over 100,000 
pounds of fish, plus the amount of ice necessary to preserve the fish unti 
they are unloaded in port. Each boat carries a crew of from ten to four 
teen men. The crew members receive for their labor an agreed share o 
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percentage of the profit accruing from each catch of fish. They are there- 
fore directly interested in the price obtained for the catch. The master or 
captain of the boat sometimes receives a share as a member of the crew in 
addition to the commission or other compensation paid him by the owner 
of the boat. In Boston, fish are sold at public auction on the fish exchange. 
In New Bedford, however, a different situation prevails. Here there are 
only about three dealers, and the sale is a matter of private negotiation or 
bargaining between the dealer and the operators of the boat. The prices 
prevailing in the Boston market usually govern the prices paid in New 
Bedford. 

Par. 5. In May, 1941, mackerel were plentiful, and as the boats usually 
caught and carried into port loads approximating their full capacity, the 
result was that the market was glutted, particularly in New Bedford. 
Prices dropped to an extremely low point, and all parties interested in the 
operation of the boats—owners, masters, and crew members alike—were 
very much dissatisfied. In an attempt to remedy the situation, the re- 
spondents held a meeting in the latter part of May, 1941, and tentatively 
agreed among themselves upon certain rules or regulations to govern the 
catching and sale of mackerel. These rules were reduced to memorandum 
form and submitted to the local representative of the labor union known 
as the Atlantic Fishermen’s Union, to which all of the crew members be- 
longed. After making certain changes in and additions to the rules, the 
union representative had them reduced to a formal written agreement, and 
each of the respondents signed a copy of the agreement. The agreement 
was in the following form: 


AGREEMENT 


THIS AGREEMENT ENTERED into this June 1 to July 1, 1941, by and be- 
RNG = ely ee oes Be pegi eee eee Owner, Captain or anyone acting in their behalf, 
Gtathe,Ammerniean, Pishing’ Vessel 22-2. 22 , hereinafter referred to as 
the Owner, Party of the First Part and the Atlantic Fishermen’s Union, hereinafter 
referred to as the Union, Party of the Second Part. 

WHEREAS, the Owner, Captain or anyone acting in their behalf and the Union are 
desirous of catchin; and selling mackerel, and 

WHEREAS, the work and expense to the fishermen in catching mackerel is not com- 
mensurate with his return on said mackerel, 

THEREFORE, it is hereby mutually agreed as follows: 

Crew members will work as many hours as it may take to catch 40,000 lbs of 
mackerel. 

Boats going in to the westerly side of the Cape Cod Canal, arriving in any port before 
noon (on the westerly side) may take out fish at 7¢ above the Boston price in the fish 
exchange. 

Boats arriving after noon in any of the above mentioned ports, shall take out fish the 
following day at the above mentioned price, and shall stay in 36 hours in port from the 
time the trip is started. 

Boats in Boston or Gloucester shall stay in 24 hours. 

From 10,000 lbs. and over, will be considered a trip. 

No fish is to be given away to any boats out of the seine. 3 

No fish will be sold by radio phone but fish can be sold by land phone. 

One man from the crew shall be permitted to tally fish. (Comm. Ex. 1) 


Par. 6. This agreement, which was signed by the respondents on or 
about June 1, 1941, covered the thirty-day period from June 1, 1941, to 
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July 1, 1941. It was in the nature of an experiment, respondents intending 
to extend the agreement for a longer period if it proved satisfactory. That 
the agreement was immediately put into effect is evident from the record. 
Catches were restricted to 40,000 pounds. Boats carrying their catch to 
New Bedford (which was the principal port respondents had in mind in 
referring to ports on “‘the westerly side of the Cape Cod Canal’’) refused to 
sell their fish unless the New Bedford dealers would pay a price one-half 
cent per pound above the prevailing price on the Boston exchange. This 
price differential was imposed by respondents to offset certain freight rate 
advantages enjoyed by the New Bedford dealers in selling in the New 
York market, and also because the respondents felt that there was collu- 
sion among the New Bedford dealers, which tended to depress the market 
and afford the dealers an unfair advantage over dealers in Boston, who 
had to buy at public auction. 

Respondents likewise observed the provision of the agreement requiring 
boats going into New Bedford to remain in port for thirty-six hours, 
whereas boats going into Boston or Gloucester were required to remain 
only twenty-four hours. The reason for this rule was that the fishing 
grounds were nearer to New Bedford than to Boston, and respondents 
wished to give boats going into Boston an opportunity to dispose of their 
catch and return to the fishing grounds by the time boats going into New 
Bedford could return, thus affording all boats an opportunity to make ap- 
proximately the same number of trips to and from the fishing grounds. It 
was thought that this would encourage boats to go to Boston and tend to 
relieve somewhat the glutted condition of the New Bedford market. Also 
discontinued, pursuant to the agreement, was the practice of certain of the 
respondents of selling fish via radio phone before the boat reached port 
and sometimes even before the fish had been caught. This was regarded 
by the respondents generally as an unfair practice. 

So far as the record discloses, the agreement was not extended beyond 
the thirty-day period. The reason for this appears to have been that be- 
fore the period expired mackerel had becomesscarce, the market had be- 
come much stronger, and prices had advanced substantially. The re- 
spondents evidently felt that the situation had thus corrected itself, and 
that there was therefore no necessity for extending the agreement. 

Par. 7. The Commission finds from the facts, herein set forth, that the 
respondents entered into and put into operation and effect an agreement 
combination, and conspiracy among themselves and with the Atlantic 
Fishermen’s Union and its members to hinder, restrain, and lessen com- 
petition in the production of mackerel fish and in the sale and distribution 
of such fish in interstate commerce. Such agreement, combination, and 
conspiracy, and the acts and things done pursuant thereto and in further- 
ance thereof, as herein set forth, had the tendency and capacity to, and 
did, substantially hinder, restrain, and lessen competition in the produc- 
tion of such fish, and in the sale and distribution thereof in commerce as 
aforesaid, compel certain dealers to pay higher prices for such fish than 
they would otherwise have paid, and increase the price of such fish to the 
consuming public. ; 


CONCLUSION 


The acts and practices of the respondents, as herein found, are all to the 
prejudice of the public and constitute unfair methods of competition in 
pan ag within the intent and meaning of the Federal Trade Commis- 
slon Act. ce 


LEMUEL FIRTH, ET AL. He 577 


570 Order 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of the respondents, 
testimony and other evidence introduced before a trial examiner of the 
Commission theretofore duly designated by it, report of the trial examiner 
upon the evidence and the exceptions to such report, and brief in support 
of the complaint (no brief having been filed on behalf of respondents and 
oral argument not having been requested); and the Commission having 
made its findings as to the facts and its conclusion that the respondents 
have violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, Lemuel Firth, Cyril Dyett, Jack 
Barrett, Frank Foote, Cy Tysfer, Benedetto Randazza, Phillip Curcuru, 
Thomas Scola, Joseph Sinagra, Peter Scola, Joseph Parisi, Frank Mineo, 
Isadoro Tarantino, Peter Mercurio, Paul Scola, Gerome Frontiero, Philip 
Nicastro, Leo Favaloro, and Alphonse Mineo, and their agents, represen- 
tatives, and employees, directly or through any corporate or other device, 
in connection with the offering for sale, sale, and distribution of fish in com- 
merce as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from entering into, continuing, cooperating in, 
or carrying out any planned common course of action, agreement, under- 
standing, combination, or conspiracy between or among any two or more 
of said respondents, or between any one or more of said respondents and 
others not parties to this proceeding, to do or perform any of the following 
acts or things: 

1. Restricting the quantity of fish to be caught and sold to dealers. 

2. Fixing the price at which fish are to be sold to dealers in any market, 
or establishing or maintaining any price differential between or among 
different markets. 

3.. Prescribing the length of time a boat carrying fish to market shall 
remain in port. 

4. Prohibiting the use of the radio phone in carrying on negotiations 
for the sale of fish. 

5. Holding meetings for the purpose of reaching agreements governing 
the quantity of fish to be caught or the price at which fish are to be sold. 

6. Engaging in any act or practice substantially similar to those set out 
in this order with the purpose or effect of establishing or maintaining uni- 
form prices for fish. ene 

It is further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which they have com- 
plied with this order. 
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In THE MATTER OF 


ASSOCIATED MERCHANDISING CORPORATION, ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUB-SEC. (f) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5027. Complaint, Aug. 17, 1943—Decision, May 8, 1945 


Where a corporation, the 21 owners and members of which were engaged in the opera- 
tion of 22 department stores located in Boston, New York, Philadelphia, Balti- 
more, Richmond, Cleveland, Chicago, Minneapolis, St. Louis, San Francisco and 
other large cities, with sales in 1941 aggregating 425 million dollars, and individual 
store sales ranging from two to 40 million dollars; which, reorganized and re-incor- 
porated in 1939, with staffs of market specialists charged primarily with assisting 
the buyers of the various stores in purchasing from the manufacturers, producers 
and suppliers at the lowest possible price, merchandise resold in said stores of the 
members—about 25% of which was bought with its aid; and which, with offices in 
New York, branch offices in Chicago and Los Angeles, a Boston sub-office and, 
before the war, buying offices in various cities in Europe and the Orient; and with 
no warehouses and selling no merchandise to the trade or the consuming public; 
was maintained and operated by said members as an agency and means whereby 
they were enabled to act collectively to obtain special allowances and discounts on 
their purchases of merchandise— 

(a) Knowingly induced manufacturers, producers, and suppliers to discriminate in price 
in favor of said members by selling them merchandise for resale in their respective 
department stores at lower prices or with higher allowances or discounts than 
those accorded to stores of non-members in competition with members’ stores; and, 

Where said members— 

(b) Knowingly received the benefits of such discriminatory allowances or discounts 
granted to said corporation for the use and benefit of said members, through ratable 
distribution by said corporation of the rebate paid by the manufacturer or other 
source of supply on the total aggregate purchases from it for a specific period— 
usually a year—of all the department stores of such members; and 

Where said corporation— 

(c) Sought to induce manufacturers, producers, and suppliers of merchandise resold in 
the department stores of the members, to grant the aforesaid special and discrim- 
inatory allowances or discounts on the purchase thereof by the members, and 
approved, classified, and designated a manufacturer agreeing so to do, as a “‘pre- 
ferred resource”’; 

(d) As an inducement for, and in consideration of, the aforesaid discriminations in price 
granted by said “preferred resources,” continuously requested, and by various 
means attempted to influence, the members to confine to said ‘preferred resources”’ 

all of their purchases of the merchandise of which said preferred resources were 
sources of supply; and 

Where said members— : 

(e) Usually acting directly, but sometimes through such corporation, generally con- 
fined purchases to ‘preferred resources” and withheld them from other sources of 
supply; ; 

(f) As a further inducement to and in consideration of the aforesaid discriminations 
in price, gave preference in reselling to merchandise which had been purchased 
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from said ‘preferred resources” and did not push the resale of comparable goods 
which they had purchased from other sources of supply; and 
‘Where said corporation, and its members, as above set out— 

(g) Knowingly induced and received discriminatory prices from manufacturers, pro- 
ducers, and suppliers by means of special allowances or discounts on their pur- 
chases in commerce of the merchandise which was resold in the stores of said mem- 
bers; 

With the result that— 

1. Manufacturers, producers, and suppliers, who had been and were in compe- 
tition with such “preferred resources”’ in seeking to sell, in commerce, to said cor- 
poration and to the members for resale, merchandise of like grade and quality as 
that sold to them by said preferred resources, were prevented from thus selling 
their goods, due to their refusal to grant the discriminatory prices or discounts 
granted by said preferred resources; and ‘ 

2. Department stores which were in competition with members’ stores and 
which individually might purchase merchandise from a particular preferred re- 
source in an amount as great as, or in excess of, that of a competing store of a mem- 
ber were not granted any similar price or discount on their purchases; 

Effect of which discriminations in price— 

1. Might be substantially to lessen competition in the line of commerce in which 
the preferred resources were engaged, and to injure, destroy, or prevent competition 
with said preferred resources in selling merchandise to said members for resale; 

2. Might be substantially to lessen competition in the line of commerce in 
which were engaged the department stores of said members and those of their com- 
petitors who did not receive the benefit of said discriminatory prices or discounts; 
and 

38. Might be to injure, destroy, or prevent competition between the stores of 
said members who received the benefits of said discriminatory price and competing 
department stores to whom such benefits were denied: 

Held, That such acts and practices constituted violations of subsection (f) of Section 2 
of the Clayton Act as amended. 


Mr. Fletcher G. Cohn for the Commission. 

Weil, Gotshal & Manges, of New York City, for Associated Merchandis- 
ing Corp. 

Gardner, Morrison & Rogers, of Washington, D. C., for the other re- 
spondents, and along with— 
_ D’ Ancona, Pflaum, Wyatt, Marwick & Riskind, of Chicago, Il., for The 

Herzfeld-Phillipson Co.; 

- . MacFarlene, Schaefer & Haun, of Los Angeles, Calif., for Bullock’s, Inc. ; 

Kingman, Cross, Morley, Cant & Taylor, of Minneapolis, Minn., for The 
Dayton Co.; and 

Mr. Hal H. Smith and Mr. Albert E. Meder, of Detroit, Mich., for The 
J. L. Hudson Co. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the par- 
ties respondent named in the caption hereof, and hereinafter more par- 
ticularly designated and described, since June 19, 1936, have been and 
are now violating the provisions of subsection (f) of Section 2 of the Clay- 
ton Act (U.S.C. Title 15, Sec. 13), as amended by the Robinson-Patman 
Act, approved June 19, 1936, hereby issues its complaint, stating 1ts 
charges with respect thereto as follows: 
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Paracrapu 1. Respondent, Associated Merchandising Corporation 
hereinafter referred to and designated as “respondent A.M.C.,” is a cor- 
poration, duly organized and existing under and by virtue of the laws of 
the State of New York, with its office and principal place of business being 
located at 1440 Broadway, New York, N. Y. 

Respondent, Abraham & Straus, Inc., is a corporation, duly organized 
and existing under and by virtue of the laws of the State of New York, 
with its office and principal place of business being located in the city of 
Brooklyn, N. Y., where it operates a retail department store under the 
name of Abraham & Straus, Inc. 

Respondent, L. 8. Ayres & Company, is a corporation, duly organized 
and existing under and by virtue of the laws of the State of Indiana, with 
its office and principal place of business being located in the city of Indian- 
apolis, Ind., where it operates a retail department store under the name of 
L. 8. Ayres & Company. 

Respondent, Bloomingdale Bros., Inc., is a corporation, duly organized 
and existing under and by virtue of the laws of the State of New York, 
with its office and principal place of business being located at Lexington 
Avenue and 59th Street in the city of New York, N. Y., where it operates 
a retail department store under the name of Bloomingdale Bros., Inc. 

Respondent, The Herzfeld-Phillipson Company, is a corporation, duly 
organized and existing under and by virtue of the laws of the State of Wis- 
consin, with its office and principal place of business being located in the 
city of Milwaukee, Wis., where it operates a retail department store under 
the name of The Boston Store. 

Respondent, Bullock’s, Inc., is a corporation, duly organized and ex- 
isting under and by virtue of the laws of the State of Delaware, with its 
office and principal place of business being located in the city of Los An- 
geles, Calif., where it operates a retail department store under the name of 
Bullock’s, Inc. 

Respondent, Burdine’s, Inc., is a corporation, duly organized and exist- 
ing under and by virtue of the laws of the State of Florida, with its office 
and principal place of business being located in the city of Miami, Fla., 
wnele it operates a retail department store under the name of Burdine’s, 

ne. 

Respondent, The Dayton Company, is a corporation, duly organized 
and existing under and by virtue of the laws of the State of Minnesota, 
with its office and principal place of business being located in the city of 
Minneapolis, Minn., where it operates a retail department store under the - 
name of The Dayton Company. 

Respondent, The Emporium-Capwell Company, is a corporation, duly 

organized and existing under and by virtue of the laws of the State of Cali- 
fornia, with its office and principal place of business being located in the 
city of San Francisco, Calif.; it operates two retail department stores, one 
in San Francisco, Calif., known as the Emporium, and the other in Oak- 
land, Calif., known as The H. C. Capwell Company. 
_ Respondent, Wm. Filene’s Sons Company, is a corporation, duly organ- 
ized and existing under and by virtue of the laws of the Commonwealth of 
Massachusetts, with its office and principal place of business being located 
in the city of Boston, Mass., where it operates a retail department store 
under the name of Wm. Filene’s Sons Company. 

Respondent, B. Forman Company, is a corporation, duly organized and. 
existing under and by virtue of the laws of the State of New York, with its 
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office and principal place of business being located in the city of Rochester, 
N. Y., where it operates a retail department store under the name of B. 
Forman Company. 

Respondent, Joseph Horne Company, is a corporation, duly organized 

and existing under and by virtue of the laws of the State of Pennsylvania, 
with its office and principal place of business being located in the city of 
Pittsburgh, Pa., where it operates a retail department store under the 
name of Joseph Horne Company. 
_ Respondent, The J. L. Hudson Company, is a corporation, duly organ- 
ized and existing under and by virtue of the laws of the State of Michigan, 
with its office and principal place of business being located in the city of 
Detroit, Mich., where it operates a retail department store under the name 
of The J. L. Hudson Company. 

Respondent, Hutzler Brothers Co., is a corporation, duly organized and 
existing under and by virtue of the laws of the State of Maryland, with 
its office and principal place of business being located in the city of Balti- 
more, Md., where it operates a retail department store under the name of 
Hutzler Brothers Co. 

Respondent, The F. & R. Lazarus & Co., is a corporation, duly organ- 
ized and existing under and by virtue of the laws of the State of Ohio, with 
its office and principal place of business being located in the city of Colum- 
bus, Ohio, where it operates a retail department store under the name of 
The F. & R. Lazarus & Co. 

Respondent, The Rike-Kumler Company, is a corporation, duly organ- 
ized and existing under and by virtue of the laws of the State of Ohio, with 
its office and principal place of business being located in the city of Dayton, 
Ohio, where it operates a retail department store under the name of The 
Rike-Kumler Company. — 

Respondent, The John Shillito Company, is a corporation, duly organ- 
ized and existing under and by virtue of the laws of the State of Ohio, with 
its office and principal place of business being located in the city of Cin- 
cinnati, Ohio, where it operates a retail department store under the name 
of The John Shillito Company. 

Respondent, Stix, Baer & Fuller Company, is a corporation, duly organ- 
ized and existing under and by virtue of the laws of the State of Missouri, 
with its office and principal place of business being located in the city of 
St. Louis, Mo., where it operates a retail department store under the name 
of Stix, Baer & Fuller Company. 

Respondent, Strawbridge & Clothier, is a corporation, duly organized 
and existing under and by virtue of the laws of the State of Pennsylvania, 
with its office and principal place of business being located in the city of 
Philadelphia, Pa., where it operates a retail department store under the 
name of Strawbridge & Clothier. 

Respondent, The Wm. Taylor Son & Co., is a corporation, duly organ- 
ized and existing under and by virtue of the laws of the State of Ohio, with 
its office and principal place of business being located in the city of Cleve- 
land, Ohio, where it operates a retail department store under the name of 
The Wm. Taylor Son & Co. 

Respondent, Thalhimer Brothers, Inc., is a corporation, duly organized 
and existing under and by virtue of the laws of the State of Virginia, with 
its office and principal place of business being located in the city of Rich- 
mond, Va., where it operates a retail department store under the name of 
Thalhimer Brothers, Inc. 

650780 —47 —40 
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Respondent, R. H. White Company, is a corporation, duly organized 
and existing under and by virtue of the laws of the Commonwealth of 
Massachusetts, with its office and principal place of business being located 
in the city of Boston, Mass., where it operates a retail department store 
under the name of R. H. White Company. 

Par. 2. Respondents, Abraham & Straus, Inc., L. S$. Ayres & Company, 
Bloomingdale Bros., Inc., The Herzfeld-Phillipson Company, Bullock’s 
Inc., Burdine’s, Inc., The Dayton Company, The Emporium-Capwell 
Company, Wm. Filene’s Sons Company, B. Forman Company, Joseph 
Horne Company, The J. L. Hudson Company, Hutzler Brothers Co., The 
F. & R. Lazarus & Co., The Rike-Kumler Company, The John Shillito 
Company, Stix, Baer & Fuller Company, Strawbridge & Clothier, The 
Wm. Taylor Son & Company, Thalhimer Brothers, Inc., and R. H. White 
Company, hereinafter referred to collectively as ‘‘respondent members,” 
own and operate the various department stores as hereinbefore set forth 
in paragraph 1. Each of said respondent members is a separate, distinct 
and independent legal entity, and each one of the department stores which 
they operate is independent of the stores of all of the other respondent 
members. The annual volume of sales of the 22 department stores owned 
and operated by said respondent members (respondent, The Emporium- 
Capwell Company, owns and operates two stores: The Emporium at San 
Francisco, Calif., and the H. C. Capwell Company at Oakland, Calif.) in 
1941 was approximately $425,000,000. The annual volume of sales of the 
respective stores of respondent members ranges from $2,000,000 to 
$40,000,000. 

Par. 3. Respondent, A.M.C., is an outgrowth of the Retail Research 
Association, hereinafter referred to as ‘‘R.R.A.,”’ which was organized in 
1916 by ten of the respondent members, with the avowed or ostensible 
purpose of enabling the department stores owned by said members to op- 
erate more efficiently and to obtain and furnish to said members informa- 
tion as to market conditions and other related subjects, 

While the R.R.A. was in its formative stage, several of its directors saw 
the possibility of expanding it into an organization through which the 
department stores belonging to the respondent members could buy their 
goods, wares and merchandise collectively. Therefore, in 1918, nine of the 
ten respondent members who had organized R.R.A., organized respondent, 
A.M.C.; later the tenth of the respondent members who had organized 
R.R.A. acquired membership in respondent, A.M.C. By 1934, all but two 
of the respondent members had become affiliated with respondent, A.M.C. 
and these joined in 1938, when they adopted, ratified, approved and began 
taking part in the activities, practices and planned course of action of re- 
spondent, A.M.C. and respondent members, which are hereinafter set out. 
Since 1938, the 21 respondent members, operating the 22 department 
stores hereinbefore mentioned, have comprised the membership of 
respondent, A.M.C. 

Respondent, A.M.C. was reorganized and reincorporated under the 
laws of the State of New York in 1939 with a capital stock of $1,000,000, 
consisting of 10,000 shares of $100 par value of which 250 are preferred and 
9,750 common. The preferred shares, which are divided equally among 
all of the respondent members, have full voting power while the common 
shares have no voting power. 

Application for membership in respondent, A.M.C., can be made only 
upon invitation by respondent, A.M.C., and election is only by unanimous 
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approval of all of the respondent members. In the event that a member 
desires to withdraw from respondent, A.M.C., it must sell its preferred 
and common stock to the remaining members of A.M.C. at a price de- 
termined by the book value of A.M.C. shares. 

Although R.R.A. and respondent, A.M.C., are separate corporations, 
they have identical stockholders, boards of directors, executive committees 
and officers. They occupy jointly several floors at 1440 Broadway, New 
York, N. Y.; they also have branch offices in Chicago, Il]., and Los An- 
geles, Calif., and a suboffice in Boston, Mass. Before the war respondent, 
nase maintained buying offices in various cities in Europe and the 

rient. 

In 1938 respondent, A.M.C. and R.R.A.; had 430 persons employed, 
which number was decreased to 325 in 1942 because of the closing of the 
foreign offices. The cost of operating respondent, A.M.C. and R.R.A., in- 
creased from $25,000 per annum in 1916 to $1,500,000 in 1941. A budget 
is prepared in advance to cover annual costs of operations which are borne 
by respondent members who contribute weighted amounts based on the 
volume of their previous year’s sales. The estimated cost in volume of’ 
sales of each of respondent members is approximately one-third of one 
per cent. However, respondent, A.M.C., claims that through its method 
of purchasing for respondent members’ stores, as hereinafter described, 
respondent members save from six to seven percent per year. 

The principals of respondent members’ stores meet twice yearly to dis- 
cuss policy, but no major steps are adopted without the unanimous ap- 
proval of all of the respondent members; the ultimate control and direction 
of respondent, A.M.C., are in the hands of the respondent members who 
own equal amounts of the preferred voting stock of said respondent. 

Par. 4. Respondent, A.M.C., has eight merchandising divisions, which 
are conducted by managers, who in turn are under the direct supervision 
of the director of respondent, A.M.C. Each such division has a staff of 
recognized market specialists in the particular field of merchandising to 
which that particular division’s activities are directed. The primary re- 
sponsibility of all of these employees of respondent, A.M.C., is to assist the 
merchandise buyers of the stores of respondent members in purchasing 
from the manufacturers, producers and suppliers of such merchandise, at 
the lowest possible prices, the various goods, wares and merchandise resold 
in said stores of the respondent members. 

Respendent, A.M.C., has no warehouses and does not sell any goods, 
wares or merchandise to the trade or consuming public. When goods, 
wares and merchandise are purchased by respondent members, either di- 
rectly or through or by means of respondent, A.M.C., the same are shipped 
to their respective stores directly from the manufacturers, producers and 
suppliers thereof, many of which are located in various States other than 
those from which such shipments are made. 

Approximately 25 percent of all the goods, wares and merchandise traf- 
ficked through the stores of respondent members are bought through, by 
means of, or with the aid of respondent, A,M.C. 

Par. 5. In the course and conduct of their respective businesses, re- 
spondent, A.M.C., and respondent members, since June 19, 1936, have 
entered into and carried out, and are still carrying out, an agreed and 
planned course of action to secure for respondent members, from the man- 
ufacturers, producers and suppliers thereof, special allowances or discounts 
on their purchases of the goods, wares and merchandise, which are resold 
in the stores of respondent members. 
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Par. 6. Pursuant to, and in furtherance of, said agreed and planned 
course of action, respondent, A.M.C., with the knowledge, consent and ap- 
proval of respondent members, has since June 19, 1936, and is now, know- 
ingly inducing said manufacturers, producers and suppliers to diserim- 
inate in price in favor of respondent members by selling them, for resale in 
their respective department stores throughout the United States, goods, 
wares and merchandise of like grade and quality, at lower prices, or with 
higher allowances or discounts, than those accorded by said manufacturers, 
producers and suppliers to stores not belonging to respondent members, 
but which are in competition with the stores of respondent members in 
reselling and attempting to resell such goods, wares and merchandise. 

Also, pursuant to, and as a result of, the aforesaid agreed and planned 
course of action, respondent members have been, since June 19, 1936, and 
are now, knowingly receiving the benefits of said discriminations. 

Par. 7. Generally, the special allowances or discounts granted by the 
manufacturers or other sources of supply take the form of rebates on the 
purchases by respondent members for their respective stores during a 
‘specified period, which is usually a year. At the end of such a period, the 
seller pays this rebate to respondent, A.M.C., based on the total purchases 
of its goods, wares and merchandise by all of the individually owned and 
operated department stores of respondent members. Respondent, A.M.C., 
then distributes said rebate to the respective stores of respondent mem- 
bers, according to the amount which each said store has purchased from 
the particular seller during said specified period. 

Par. 8. Pursuant to, and as a part of, the aforesaid agreed and planned 
course of action, respondent, A.M.C., with the consent, approbation and 
cooperation of respondent members, has been since June 19, 1936, and is 
now, soliciting and requesting manufacturers, producers and suppliers 
of various goods, wares and merchandise which are resold in the depart- 
ment stores of respondent members, to grant the aforesaid special allow- 
ances or discounts on the purchases of same by respondent members. If 
the manufacturer, producer or supplier agrees to do this, then, and only 
then, is he approved, classified and designated by respondent, A.M.C., as 
a ‘preferred resource.”’ 

As an inducement for, and in consideration-of, the aforesaid discrimina- 
tions in price granted by said ‘‘preferred resources,” respondent, A.M.C., 
in furtherance of the aforesaid common course of action, constantly and 
continuously requests, pleads with and cajoles respondent members to 
confine to said preferred resources, all of their purchases of the types of 
goods, wares and merchandise of which said preferred resources are sources 
of supply. 

Consequently, in furtherance of the aforesaid planned common course of 
action, respondent members, usually acting directly, but sometimes 
through and by means of respondent, A.M.C., in purchasing, in the course 
of commerce between and among the several States of the United States, 
the goods, wares and merchandise to be resold in their respective depart- 
ment stores throughout the United States, have been since June 19, 1936, 
and are now, where such goods, wares and merchandise of like or similar 
grade and quality are manufactured, produced or supplied by both “pre- 
ferred resources” and other sources of supply, generally confining such 
purchases to the former and withholding them from the latter. 

Also, as a further inducement for, and in consideration of the aforesaid 
discriminations in price granted by the “preferred resources,” respondent 
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members, in furtherance of the aforesaid planned common course of ac- 
tion, and with the urging and approval of respondent, A.M.C., in reselling 
goods, wares and merchandise in their respective stores, give preference to 
those which have been purchased from said preferred resources and do not 
““push”’ the resale of comparable goods, wares and merchandise which they 
have purchased from other sources of supply. 

Par. 9. The manufacturers, producers and suppliers who are thus classi- 
fied by respondent, A.M.C. as “preferred resources” are located in various 
States of the United States, and, pursuant to and as part of such purchases 
from them by respondent members, they transport, or cause to be trans- 
ported, such goods, wares and merchandise to the department stores of 
respondent members which are located in States other than those from 
which said shipments originate. In the course and conduct of their re- 
spective businesses such “preferred resources’ also have sold since June 
19, 1936, and are now selling and transporting and having transported in 
trade and commerce among the several States of the United States, to 
department stores other than those of respondent members, goods, wares 
and merchandise of like grade and quality as those which said “ preferred 
resources” sell and transport, in the manner hereinbefore described, to the 
stores of respondent members. 

Said ‘‘preferred resources”? have maintained since June 19, 1936, and 
still do maintain, a regular current of trade in the goods, wares and mer- 
chandise which they manufacture, produce or supply, .in commerce be- 
tween and among the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 10. There are other manufacturers, producers and suppliers of 
the goods, wares and merchandise, which are resold in department stores 
throughout the United States, who are not listed or considered as “pre- 
ferred resources”’ by respondent, A.M.C., but who nevertheless are in com- 
petition with them, except insofar as such competition has been hindered; 
restricted or prevented by the acts and practices of respondents herein set, 
forth, in seeking to sell, in trade and commerce among the several States 
of the United States, their goods, wares and merchandise of like grade and 
quality as those of said preferred resources, to the department stores of re- 
spondent members. Said manufacturers, producers and suppliers often 
are prevented from selling such goods, wares and merchandise to the stores 
of respondent members because they refuse, although requested to do so 
by respondent, A.M.C., to grant to said respondent members the discrim- 
inatory prices herein alleged to have been allowed by such “preferred 
resources” to respondent members. 

Par. 11. There are department stores not owned and operated by re- 
spondent members that purchase from said “preferred resources,” in the 
manner and in the commerce hereinbefore described, goods, wares and 
merchandise of like grade and quality as those purchased by respondent 
members for their individual stores, and which are in competition with 
said stores in reselling and seeking to resell such goods, wares and mer- 
chandise. Although such competing stores individually may purchase 
from a particular “preferred resource” such goods, wares and merchandise 
in an amount as great as, or in excess of that of a competing store of a 
respondent member, nevertheless they are not granted by the ‘preferred 
resource” any similar price or discount on their purchases. 

Par. 12. The effect of the aforesaid discriminations in price may be 
- substantially to lessen competition in the line of commerce in which the 
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‘preferred resources”’ are engaged, and to injure, destroy or prevent com- 
petition with said “preferred resources”’ in selling goods, wares and mer- 
chandise of like grade and quality to respondent members for use or resale 
by the stores of said members within the United States. 

The effect of such discriminations in price also may be substantially to 
lessen competition in the line of commerce in which are engaged the de- 
partment stores of respondent members and those of their competitors 
who do not receive the benefit of the lower prices that said “preferred re- 
sources”’ grant to the stores of respondent members on goods, wares and 
merchandise of like grade and quality ; likewise, the effect may be to injure, 
destroy or prevent competition between the stores of respondent members 
who receive the benefits of said discriminatory prices and their competing 
department stores to whom such benefits are denied. 

Par. 13. The foregoing alleged acts of the respondent, A.M.C., and 
the respondent members, acting pursuant to a planned and agreed com- 
mon course of action and in concert and cooperation with each other, are 
in violation of Section 2(f) of said act of Congress approved June 19, 1936, 
entitled ‘‘An act to amend section 2 of the act entitled ‘An act to supple- 
ment existing laws against unlawful restraints and monopolies and for 
other purposes,’ approved October 15, 1914, as amended (U.S.C. Title 15, 
Sec. 13), and for other purposes.’’ 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress entitled ‘‘An Act to 
supplement existing laws against unlawful restraints and monopolies, and 
for other purposes,”’ approved October 15, 1914 (Clayton Act), as amended 
by an Act of Congress approved June 19, 1936 (Robinson-Patman Act), 
and by virtue of the authority vested in the Federal Trade Commission by 
the aforesaid Act, the Federal Trade Commission on August 17, 1943, is- 
sued its complaint in this proceeding upon the respondents named in the 
caption hereof, charging them with violating the provisions of subsection 
(f) of Section 2 of the Clayton Act as amended by the Robinson-Patman 
Act. After the issuance of said complaint and the filing of respondents’ 
answers thereto, the Commission, by order entered herein, granted re- 
spondents’ motions for permission to withdraw said answers and to substi- 
tute therefor answers admitting all the material allegations of fact set 
forth in said complaint and waiving all intervening procedure and further 
hearing as to said facts, which substitute answers were duly filed in the 
office of the Commission. Thereafter, this proceeding regularly came on 
for final hearing before the Commission on the said complaint and sub- 
stitute answers, and the Commission, having duly considered the matter 
and now being fully advised in the premises, makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGRAPH 1. Respondent, Associated Merchandising Corporation 
hereinafter referred to and designated as ‘respondent A.M.C.,” is a cor- 
poration, duly organized and existing under and by virtue of the laws of 
the State of New York, with its office and principal place of business being 
located at 1440 Broadway, New York, N. Y. 

Respondent, Abraham & Straus, Inc., is a corporation, duly organized 
and existing under and by virtue of the laws of the State of New York, 
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with its office and principal place of business: being located in the city of 
Brooklyn, N. Y., where it operates a retail department store under the 
name of Abraham & Straus, Inc. 

Respondent, L. 8. Ayres & Company, is a corporation, duly organized 
and existing under and by virtue of the laws of the State of Indiana, with 
its office and principal place of business being located in the city of Indian- 
apolis, Ind., where it operates a retail department store under the name of 
L. 8. Ayres & Company. 

Respondent, Bloomingdale Bros., Inc., is a corporation, duly organized 
and existing under and by virtue of the laws of the State of New York, with 
its office and principal place of business being located at Lexington Avenue 
and 59th Street in the city of New York, N. Y., where it operates a retail 
department store under the name of Bloomingdale Bros., Inc. 

Respondent, The Herzfeld-Phillipson Company, is a corporation, duly 
organized and existing under and by virtue of the laws of the State of 
Wisconsin, with its office and principal place of business being located in 
the city of Milwaukee, Wis., where it operates a retail department store 
under the name of The Boston Store. 

Respondent, Bullock’s, Inc., is a corporation, duly organized and exist- 
ing under and by virtue of the laws of the State of Delaware, with its office 
and principal place of business being located in the city of Los Angeles, 
Calif., where it operates a retail departntent store under the name of 
Bullock’s, Inc. 

Respondent, Burdine’s, Inc., is a corporation, duly organized and exist- 
ing under and by virtue of the laws of the State of Florida, with its office 
and principal place of business being located in the city of Miami, Fla., 
where it operates a retail department store under the name of Burdine’s, 
Inc. 

Respondent, The Dayton Company, is a corporation, duly organized 
and existing under and by virtue of the laws of the State of Minnesota, 
with its office and principal place of business being located in the city of 
Minneapolis, Minn., where it operates a retail department store under the 
name of The Dayton Company. 

Respondent, The Emporium-Capwell Company, is a corporation, duly 
organized and existing under and by virtue of the laws of the State of Cal- 
ifornia, with its office and principal place of business being located in the 
city of San Francisco, Calif.; it operates two retail department stores, one 
in San Francisco, Calif., known as the Emporium, and the other in Oak- 
land, Calif., known as The H. C. Capwell Company. 

Respondent, Wm. Filene’s Sons Company, is a corporation, duly organ- 
ized and existing under and by virtue of the laws of the Commonwealth of 
Massachusetts, with its office and principal place of business being located 
in the city of Boston, Mass., where it operates a retail department store 
under the name of Wm. Filene’s Sons Company. — 

Respondent, B. Forman Company, is a corporation, duly organized and 
existing under and by virtue of the laws of the State of New York, with its 
office and principal place of business being located in the city of Rochester, 
N. Y., where it operates a retail department store under the name of B. 
Forman Company. : ; 

Respondent, Joseph Horne Company, is a corporation duly organized and 
existing under and by virtue of the laws of the State of Pennsylvania, with 
its office and principal place of business being located in the city of Pitts- 
burgh, Pennsylvania, where it operates a retail department store under the 
name of Joseph Horne Company. 
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Respondent, The J. L. Hudson Company, is a corporation duly organized 
and existing under and by virtue of the laws of the State of Michigan, with 
its office and principal place of business being located in the city of De- 
troit, Mich., where it operates a retail department store under the name of 
The J. L. Hudson Company. 

Respondent, Hutzler Brothers Co., is a corporation duly organized and 
existing under and by virtue of the laws of the State of Maryland, with its 
office and principal place of business being located in the city of Baltimore, 
Md., where it operates a retail department store under the name of 
Hutzler Brothers Co. 

Respondent, The F. & R. Lazarus & Co., is a corporation duly organized 
and existing under and by virtue of the laws of the State of Ohio, with its 
office and principal place of business being located in the city of Columbus, 
Ohio, where it operates a retail department store under the name of The 
F. & R. Lazarus & Co. 

Respondent, The Rike-Kumler Company, is a corporation, duly organ- 
ized and existing under and by virtue of the laws of the State of Ohio, with 
its office and principal place of business being located in the city of Dayton, 
Ohio, where it operates a retail department store under the name of The 
Rike-Kumler Company. 

Respondent, The John Shillito Company, is a corporation, duly organ- 
ized and existing under and by-virtue of the laws of the State of Ohio, with 
its office and principal place of business being located in the city of Cin- 
cinnati, Ohio, where it operates a retail department store under the name 
of The John Shillito Company. 

Respondent, Stix, Baer & Fuller Company, is a corporation, duly organ- 
ized and existing under and by virtue of the laws of the State of Missouri, 
with its office and principal place of business being located in the city of 
St. Louis, Mo., where it operates a retail department store under the name 
of Stix, Baer & Fuller Company. : 

Respondent, Strawbridge & Clothier, is a corporation duly organized 
and existing under and by virtue of the laws of the State of Pennsylvania 
with its office and principal place of business being located in the city of 
Philadelphia, Pa., where it operates a retail department store under the 
name of Strawbridge & Clothier. 

Respondent, The Wm. Taylor Son & Co., is a corporation, duly organized 
and existing under and by virtue of the laws of the State of Ohio, with its 
office and principal place of business being located in the city of Cleveland 
Ohio, where it operates a retail department store under the name of The 
Wm. Taylor Son & Co. 

Respondent, Thalhimer Brothers, Inc., is a corporation, duly organized 
and existing under and by virtue of the laws of the State of Virginia, with 
its office and principal place of business being located in the city of Rich- 
mond, Va., where it operates a retail department store under the name of 
Thalhimer Brothers, Inc. 

Respondent, R. H. White Company, is a corporation, duly organized 
and existing under and by virtue of the laws of the Commonwealth of 
Massachusetts, with its office and principal place of business being located 
in the city of Boston, Mass., where it operates a retail department store 
under the name of R. H. White Company. 

Par. 2. Respondents, Abraham & Straus, Inc., L. 8. Ayres & Com- 
pany, Bloomingdale Bros., Inc., ‘The Herzfeld-Phillipson Company, Bul- 
lock’s, Inc., Burdine’s Inc., The Dayton Company, The Emporium-Cap- 
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well Company, Wm. Filene’s Sons Company, B. Forman Company, Joseph 
Horne Company, The J. L. Hudson Company, Hutzler Brothers Co., the 
F. & R. Lazarus & Co., The Rike-Kumler Company, The John Shillito 
Company, Stix, Baer & Fuller Company, Strawbridge & Clothier, The 
Wm. Taylor Son & Co., Thalhimer Brothers, Inc., and R. H. White Com- 
pany, hereinafter referred to collectively as “(respondent members,” own 
and operate the various department stores as hereinbefore set forth in 
paragraph 1. Each of said respondent members is a separate, distinct, 
and independent legal entity, and each one of the department stores which 
they operate is independent of the stores of all of the other respondent 
members. The aggregate volume of sales of the 22 department stores 
owned and operated by said respondent members (respondent, The Em- 
porium-Capwell Company, owns and operates two stores: The Emporium 
at San Francisco, Calif., and the H. C. Capwell Company at Oakland, 
Calif.) for the year 1941 was approximately $425,000,000. The volume of 
sales for the individual stores of the respective respondent members in 1941 
ranged from $2,000,000 to $40,000,000. 

Par. 3. Respondent, A.M.C., is an outgrowth of the Retail Research 
Association, hereinafter referred to as ‘“R.R.A.,”’ which was organized in 
1916 by ten of the respondent members, with the avowed or ostensible 
purpose of enabling the department stores owned by said members to op- 
erate more efficiently and to obtain and furnish to said members informa- 
tion as to market conditions and other related subjects. 

While the R.R.A. was in its formative stage, several of its directors saw 
the possibility of expanding it into an organization through which the de- 
partment stores belonging to the respondent members could buy their 
goods, wares, and merchandise collectively. Therefore, in 1918, nine of 
the ten respondent members who had organized R.R.A., organized re- 
spondent, A.M.C.; later, the tenth of the respondent members who had 
organized R.R.A. acquired membership in respondent, A.M.C. 

By 1934, all but two of the respondent members had become affiliated 
with respondent, A.M.C., and those two joined in 1938, when they 
adopted, ratified, approved, and began taking part in the activities and 
practices of respondent, A.M.C., and respondent members, which are 
hereinafter set out. Since 1938, the 21 respondent members, operating the 
22 department stores hereinbefore mentioned, have comprised the mem- 
bership of respondent A.M.C. 

Respondent, A.M.C., was reorganized and reincorporated under the 
laws of the State of New York in 1939, with a capital stock of $1,000,000, 
consisting of 10,000 shares of $100 par value, of which 250 are preferred 
and 9,750 common. The preferred shares, which are divided equally 
among all of the respondent members, have full voting power, while the 
common shares have no voting power. 

Application for membership in respondent, A.M.C., can be made only 
upon invitation by respondent, A.M.C., and election is only by unanimous 
approval of all of the respondent members. In the event that a member 
desires to withdraw from respondent, A.M.C., it must sell its preferred and 
common stock to the remaining members of A.M.C. at a price determined 
by the book value of A.M.C. shares. 

Although R.R.A. and respondent, A.M.C., are separate corporations, 
they have identical stockholders, boards of directors, executive commit- 
tees, and officers. They occupy jointly several floors at 1440 Broadway, 
New York, N. Y.; they also have branch offices in Chicago, Ill., and Los 
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Angeles, Calif., and a suboffice in Boston, Mass. Before the war respond- 
ent, A.M.C., maintained buying offices in various cities in Europe and the 
Orient. 

In 1938 respondent, A.M.C., and R.R.A. had 430 persons employed, 
which number was decreased to 325 in 1942 because of the closing of the 
foreign offices. The cost of operating respondent, A.M.C., and R.R.A. 
increased from $25,000 per annum in 1916 to $1,500,000 in 1941. . A budget 
is prepared in advance to cover annual costs of operations, which are borne 
by respondent members, who contribute weighted amounts based on the 
volume of their previous year’s sales. The estimated cost in volume of 
sales of each of respondent members is approximately one-third of one 
percent. However, respondent, A.M.C., claims that through its method 
of purchasing for respondent members’ stores, as hereinafter described, 
respondent members save from six to seven percent per year. 

The principals of respondent members’ stores meet twice yearly to dis- 
cuss policy, but no major steps are adopted without the unanimous ap- 
proval of all of the respondent members; the ultimate control and direction 
of respondent, A.M.C., are in the hands of the respondent members, who 
own equal amounts of the preferred voting stock of said respondent. 

Respondent, A.M.C., was created, and is now being maintained and op- 
erated, by respondent members as an instrument, method, agency, and 
means whereby said respondent members are enabled to act collectively 
to obtain special allowances and discounts on their purchases of goods, 
wares, and merchandise for resale in their respective stores. 

Par. 4. Respondent, A.M.C., has eight merchandising divisions, which 
are conducted by managers, who in turn are under the direct supervision 
of the director of respondent, A.M.C. Each such division has a staff of 
recognized market specialists in the particular field of merchandising to 
which that particular division’s activities are directed. The primary re- 
sponsibility of all of these employees of respondent, A.M.C., is to assist 
the merchandise buyers of the stores of respondent members in purchasing 
from the manufacturers, producers, and suppliers of such merchandise, at 
the lowest possible prices, the various goods, wares, and merchandise re- 
sold in said stores of the respondent members. 

Respondent, A.M.C., has no warehouses and does not sell any goods, 
wares, or merchandise to the trade or consuming public. When goods, 
wares, and merchandise are purchased by respondent members, either 
directly or through or by means of respondent, A.M.C., the same are 
shipped to their respective stores directly from the manufacturers, pro- 
ducers, and suppliers thereof, many of which are located in various States 
other than those from which such shipments are made. 

Approximately 25 percent of all the goods, wares, and merchandise traf- 
ficked through the stores of respondent members are bought through, by 
means of, or with the aid of respondent, A.M.C. 

Par. 5. In the course and conduct of their respective businesses, re- 
spondent, A.M.C., and respondent members, since June 19, 1936, have 
knowingly induced and received discriminatory prices from manufactur- 
ers, producers, and suppliers by means of special allowances or discounts 
on their purchases in commerce as ‘‘commerce” is defined in the Clayton 
Act of the goods, wares, and merchandise which are resold in the stores of 
respondent members. 

Par. 6. Respondent, A.M.C., with the knowledge, consent, and ap- 
proval of, and as an agency and instrument of, said respondent members, 
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has since June 19, 1936, and is now, knowingly inducing said manufactur- 
ers, producers, and suppliers to discriminate in price in favor of respondent 
members by selling them, for resale in their respective department stores 
throughout the United States, goods, wares, and merchandise at lower 
prices or with higher allowances or discounts than those accorded by said 
manufacturers, producers, and suppliers on their sale of goods, wares, and 
merchandise of like grade and quality to stores not belonging to respond- 
ent members, but which stores are in competition with the stores of re- 
spondent members in reselling and attempting to resell such goods, wares, 
and merchandise. Respondent members have been since June 19, 1936, 
and are now, knowingly receiving the benefits of said discriminations. 

Par. 7. Generally, the special and discriminatory allowances or dis- 
counts granted to respondent, A.M.C., for the use and benefit of respond- 
ent members, by the manufacturers or other sources of supply, take the 
form of rebates on the purchases by respondent members for their re- 
spective stores during a specified period, which is usually a year. At the 
end of such a period, the seller pays this rebate to respondent, A.M.C., 
based on the total aggregate purchases of its goods, wares, and merchan- 
dise by all of the individually owned and operated department stores of 
respondent members. Respondent, A.M.C., then distributes said rebate 
to the respective stores of respondent members, according to the amount 
which each said store has purchased from the particular seller during said 
specified period. 

Par. 8. Respondent, A.M.C., with the consent, approbation, and co- 
operation of respondent members, and as an instrument and agency of 


said respondent members, has been since June 19, 1936, and is now, solic- 


iting, requesting, and seeking to induce manufacturers, producers, and 
suppliers of various goods, wares, and merchandise which are resold in the 
department stores of respondent members, to grant the aforesaid special 
and discriminatory allowances or discounts on the purchase of same by 
respondent members. If the manufacturer, producer, or supplier agrees 
to do this, then, and only then, is he approved, classified, and designated 
by respondent, A.M.C., as a ‘‘preferred resource.”’ 

As an inducement for, and in consideration of, the aforesaid discrimina- 
tions in price granted by said preferred resources, respondent, A.M.C., 
constantly and continuously requests, and by various means and methods 
attempts to influence, respondent members to confine to said preferred re- 
sources, all of their purchases of the types of goods, wares, and merchandise 
of which said preferred resources are sources of supply. 

Consequently, respondent members, usually acting directly, but some- 
times through and by means of respondent, A.M.C., in purchasing, in the 
course of commerce between and among the several States of the United 
States, the goods, wares, and merchandise to be resold in their respective 
department stores throughout the United States, where such goods, 
wares, and merchandise of like or similar grade and quality are manufac- 
tured, produced, or supplied by both preferred resources and other sources 
of supply, have been since June 19, 1936, and are now, generally confining 
such purchases to the former and withholding them from the latter. 

Par. 9. Also, as a further inducement to, and in consideration of, the 
aforesaid discriminations in price granted by the preferred resources, re- 
spondent members, in reselling goods, wares, and merchandise in their 
respective stores throughout the United States, give preference to those 
which have been purchased from said preferred resources and do not 
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“push” the resale of comparable goods, wares, and merchandise which 
they have purchased from other sources of supply. 

Par. 10. The manufacturers, producers, and suppliers who are thus 
classified by respondent, A.M.C., as preferred resources are located in 
various States of the United States, and, pursuant to and as part of such 
purchases from them by respondent members, they transport, or cause to 
be transported, such goods, wares, and merchandise to the department 
stores of respondent members which are located in States other than those 
from which said shipments originate. In the course and conduct of their 
respective businesses such preferred resources also have sold since June 19, 
1936, and are now selling and transporting and having transported in trade 
and commerce among the several States of the United States and in the 
District of Columbia, to department stores other than those of respondent 
members, goods, wares, and merchandise of like grade and quality as those 
which said preferred resources sell and transport, in the manner herein- 
before described, to the stores of respondent members. 

Par. 11. Said preferred resources have maintained since June 19, 1936, 
and still do maintain, a regular current of trade in the goods, wares, and 
merchandise which they manufacture, produce, or supply, in commerce be- 
tween and among the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 12. There are other manufacturers, producers, and suppliers who 
have been, and are, in competition with such preferred resources in seeking 
to sell, in trade and commerce, among the several States of the United 
States, to the respondent, A.M.C., and the respondent members for resale 
in the respective department stores of respondent members, goods, wares, 
and merchandise of like grade and quality as that sought to be sold, and 
sold, by said preferred resources, in such commerce, to respondent, 
A.M.C., or respondent members. However, these competing manufactur- 
ers, producers, and suppliers often have been, and are now, prevented from 
thus selling their goods, wares, and merchandise to respondent, A.M.C., or 
respondent members. The reason for this prevention is that they have 
refused to grant or allow on such sales the discriminatory and special 
prices or discounts allowed or granted by said preferred resources, even 
though respondent, A.M.C., has sought to induce such manufacturers, 
producers, and suppliers to grant or allow same. 

Par. 13. There are department stores not owned and operated by re- 
spondent members that purchase from said preferred resources in the 
manner and in the commerce hereinbefore described, goods, wares, and 
merchandise of like grade and quality as those purchased by respondent 
members for their individual stores which are in competition with said 
stores in reselling and seeking to resell such goods, wares, and merchandise. 
Although such competing stores individually may purchase, in such com- 
merce, from a particular preferred resource such goods, wares, and mer- 
chandise in an amount as great as, or in excess of, that of a competing store 
of a respondent member, nevertheless they are not granted by the pre- 
ferred resource any similar price or discount on their purchases. 

Par. 14. The effect of the aforesaid discriminations in price may be 
substantially to lessen competition in the line of commerce in which the 
preferred resources are engaged, and to injure, destroy, or prevent compe- 
tition with said preferred resources in selling goods, wares, and merchan- 
dise of like grade and quality to respondent members for use or resale by 
the stores of said members within the United States. 
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Par. 15. The effect of such discriminations in price also may be sub- 
stantially to lessen competition in the line of commerce in which are en- 
gaged the department stores of respondent members and those of their 
competitors who do not receive the benefit of the lower and discriminatory 
prices or the higher and discriminatory discounts which said preferred 
resources grant or allow to respondent members on goods, wares, and mer- 
chandise of like grade and quality; likewise, the effect may be to injure, 
destroy, or prevent competition between the stores of respondent members 
who receive the benefits of said discriminatory prices and competing 
department stores to whom such benefits are denied. 


CONCLUSION 


The aforesaid acts and practices of respondents constitute violations of 
subsection (f) of Section 2 of an act of Congress entitled ‘‘An act to supple- 
ment existing laws against. unlawful restraints and monopolies, and for 
other purposes,” approved October 15, 1914 (The Clayton Act), as 
amended by act of Congress approved June 19, 1936 (The Robinson- 
Patman Act). 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the answers of the respondents, 
in which answers respondents admit all the material allegations of fact set 
forth in said complaint and state that they waive all intervening procedure 
and further hearing as to said facts; and the Commission having made its 
findings as to the facts and its conclusion that said respondents have vio- 
lated the provisions of subsection (f) of Section 2 of an act of Congress en- 
titled, “‘ An act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 (Clayton 
Act), as amended by Act approved June 19, 1936 (Robinson-Patman Act). 

It is ordered, That the respondents, Associated Merchandising Corpora- 
tion, a corporation; Abraham & Straus, Inc., a corporation; L. 8. Ayres & 
Company, a corporation; Bloomingdale Bros., Inc., a corporation; The 
Herzfeld-Phillipson Company, a corporation; Bullock’s, Inc., a corpora- 
tion; Burdine’s, Inc., a corporation; The Dayton Company, a corporation ; 
The Emporium-Capwell Company, a corporation; Wm. Filene’s Sons 
Company, a corporation; B. Forman Company, a corporation; Joseph 
Horne Company, a corporation; The J. L. Hudson Company, a corpora- 
tion; Hutzler Brothers Co., a corporation; The F’. R. Lazarus & Co., a cor- 
poration; The Rike-Kumler Company, a corporation; The John Shillito 
Company, a corporation; Stix, Baer & Fuller Company, a corporation; 
Strawbridge & Clothier, a corporation; The Wm. Taylor Son & Co., a cor- 
poration; Thalhimer Brothers, Inc., a corporation; and R. H. White Com- 
pany, a corporation, and their respective officers, representatives, agents, 
and employees, jointly or severally, directly or through any corporate or 
other device in or in connection with the purchase of goods, wares, and 
merchandise in commerce as “commerce”’ is defined in the aforesaid Clay- 
ton Act as amended, do forthwith cease and desist from: 

1. Knowingly inducing or receiving any discrimination in price through 
or by means of discounts, rebates, or other allowances on purchases from 
any manufacturer or seller greater than the discounts or other allowances 
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currently allowed by such manufacturer or seller to competitors of re- 
spondents, or any of them, for merchandise of like grade and quality. 

2. Knowingly inducing or receiving any discrimination in price from 
any manufacturer or seller by means of discounts, rebates, or other allow- 
ances based upon the total purchases of the respondents as a group, by or 
through respondent, Associated Merchandising Corporation, or by any 
other means, which are not currently allowed by such manufacturer or 
seller to the individual competitors of respondents, or any of them. 

3. Knowingly purchasing from any manufacturer of seller at prices 
lower than the prices currently charged by such manufacturer or seller to 
competitors of respondents, or any of them, for merchandise of like grade 
and quality. 

4. Using collective action, in connection with the purchase of merchan- 
dise, for the purpose and with the result of inducing any manufacturer or 
seller to allow any discount, rebate, or other allowance higher than, or 
price lower than, that allowed by such manufacturer or seller to competi- 
tors of the respondents, or any of them, when such allowance results in the 
receiving of a discrimination in price by the respondents, or any of them. 

5. Inducing any manufacturer or seller, by or through any of the fol- 
lowing means or methods, to allow any discount, rebate, or other allowance 
higher than, or price lower than, that allowed by such manufacturer or 
seller to competitors of respondents, or any of them, when such allowance 
results in the securing of a discrimination in price by the respondents, or 
any of them: 

a. By employing or utilizing respondent, Associated Merchandising 
Corporation, or any other medium or central agency as an instrument or 
vehicle or aid in inducing manufacturers or sellers to allow such higher 
discounts, rebates, or other allowances or lower prices. 

b. By giving preference, either directly or through the respondent, As- 
sociated Merchandising Corporation, or any other agency, to those manu- 
facturers or sellers who grant such discriminatory prices. 

c. By refusing directly or through the respondent, Associated Merchan- 
dising Corporation, or any other agency to purchase merchandise from 
those manufacturers or sellers who refuse to grant or who refrain from 
granting such discriminatory prices. : 

d. By offering or agreeing to give or giving preference in the resale in 
the respective department stores of the respondents to the merchandise of 
those manufacturers or sellers who grant such discriminatory prices. 

e. By utilizing or employing a preferred group of manufacturers or 
sellers or preferred resources, classification in which is dependent upon 
such manufacturers’ or sellers’ agreeing to allow discriminations in price 
to the respondents and refusing to buy from manufacturers and sellers 
who do not allow such discriminatory prices. 

6. Knowingly receiving any discriminations in price or the benefits 
thereof, either directly or indirectly, by or through any of the means or 
methods prohibited by this order. 

It is further ordered, ‘That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which they have com- 
plied with this order. ; 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5216. Complaint, Sept. 14, 1944—Decision, May 10, 1945 


Where a corporation and its three officers, engaged in the interstate sale and distribu- 
tion of a medicinal preparation called ‘“‘Giljan”’ and sometimes ‘Giljan Laxative 
Compound,” together with their advertising agent; 

In advertising said preparation in newspapers, reprints thereof, radio broadcasts, leaf- 
lets, charts, diagrams and other printed matter and by advertising mats and radio 
scripts furnished retail drug stores—cost of which they paid in whole or in part— 
and by oral statements of their officers and agents who called upon wholesalers and 
druggists and assisted in the sale of said preparations, and which included such 
statements as ‘DON’T PAY OVER 25¢ for GILJAN MEDICINE Today, 
Friday, Saturday CROWDS THRONG CUNNINGHAM’S DRUG STORE TO 
BUY 25¢ MEDICINE” and ‘‘George Remus, the dynamic Giljan ‘Miracle Man’ 
will be at Cunningham’s in person to explain how this amazing ‘natural medicine’ 
works its wonders,” along with a picture of said individual and “This offer is made 
because Cunningham’s Drug Store believes it is only fair that everyone who suf- 
fers should have a chance to try a medicine at this low cost in order to see if it will 
help them, before they pay the full size price for it”; and purported testimonial 
quotations accompanied by depictions of the hudividtial and diagrams, 2 as asserted, 
of an afflicted liver, stomach, or kidney— 

Represented through statements and depictions therein that said preparation was a 
natural medicine which was made from a new scientific formula and contained 18 
ingredients, all of which were of substantial aid in bringing health to the user; 
constituted a cure or competent treatment for stomach trouble in its various 
forms, constipation, weak kidneys, rheumatism and neuritis and the pains associ- 
ated therewith, backaches, night risings, sallowness due to a sluggish liver, gas 
pains, sour stomach, bloating, belching, stomach, liver and kidney ailments in gen- 
eral, and a general run-down condition; aided in the proper functioning of the kid- 
neys and liver; was effective in relieving headaches, dizziness, a lazy, drowsy, tired 
feeling, or lack of energy, and was an effective diuretic ; made the stomach, liver and 
kidneys more active and flushed poisons from the kidneys; cleared old bile out of 
the system; was effective in relieving bladder irritations; strengthened the nerves, 
and improved the appetite and digestion, relieved digestive disorders and regulated 
the bowels; and that use thereof made one healthy, feel years younger and brought 
relief to 87 percent of those who had used it; my 

The facts being that it was not a natural medicine either in the sense that its ingredients 
were entirely of natural origin or that it acted in a natural manner upon the sys- 
tem; the formula thereof was neither new nor scientific; with the exception of cas- 
cara bark, senna leaves, aloes and mandrake root, the ingredients in said prepara- 
tion were not in sufficient amounts to have any ther apeutic value; it had no value 
in the treatment of headaches, dizziness or a tired feeling in excess of affording 
temporary relief when such conditions were caused by constipation; its value in the 
treatment of constipation was limited to affording temporary relief by reason of 
its laxative qualities; it was not an effective diuretic; and i in other respects it would 
not accomplish the results claimed since in truth and in fact it was only a laxative 


with no therapeutic value except as such; 
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(b) Failed to reveal facts material in the light of the representations made in said adver- 
tisements and with respect to the consequences which might result from the use of 
the preparation under prescribed and usual conditions in that, as an irritant laxa- 
tive, it was potentially dangerous when taken in the presence of abdominal pains, 
nausea, vomiting or other symptoms of appendicitis; 

With the effect of misleading and deceiving a substantial number of the purchasing 
public into the erroneous belief that such representations were true and that said 
preparation might be used at all times and under all conditions without ill effects, 
and of inducing a substantial number of the purchasing public, because of such be- 
lief, to purchase the same: 

Held, That said acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Mr. D. E. Hoopingarner for the Commission. 
Mr. Paul V. Connolly, of Cincinnati, Ohio, and Mr. M. Manning Mar- 
cus, of Washington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that Giljan Medicine Company, Inc., a 
corporation, Henry 8. Dunlap, George EH. Remus and Mrs. Blanche Wat- 
son, officers of Giljan Medicine Company, Inc., and The Key Advertising 
Company, a corporation, hereinafter referred to as respondents, have vio- 
lated the provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

ParaGRAPH 1. Respondent, Giljan Medicine Company, Inc., is a cor- 
poration, organized and doing business under and by virtue of the laws of 
the State of Ohio, with its office and principal place of business at 1002 
Keith Building, Cincinnati, Ohio. 

Respondents, Henry S. Dunlap, George E. Remus and Mrs. Blanche 
Watson, individuals, have their office and principal place of business at 
said address of said Giljan Medicine Company, Inc. Said individual re- 
spondents are officers of said corporate respondent and are in active con- 
trol of its management. They formulate, control and direct its policies 
and practices in advertising and selling its products. 

Par. 2. Respondent, Giljan Medicine Company, Inc., and said individ- 
ual respondents, are now, and for more than two years last past have been 
engaged in the sale and distribution of a medicinal preparation called 
“Giljan,”’ also sometimes called ‘Giljan Laxative Compound” consisting 
of the following ingredients per fluid ounce: 


Cascara Bark 14.22 gr. 
Senna Leaves 2.74 gr. 
Curacoa Aloes 1.37 gr. 
Mandrake Root .55 gr. 
Cayenne Pepper .08 gr. 
Barberry Root OO gr. 
Wild Cherry Bark 59 gr. 
Sarsaparilla Root .55 gr. 


Burdock Root .55 gr. 
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Licorice Root .55 gr. 
Juniper Berries .55 gr. 
Poke Root 55 gr. 
Gentian Root .55 gr, 
Sodium Benzoate 2.75 gr. 
Glycerine 4.80 min, 
Caramel 4.80 min. 
Saccharin .28 gr. 
Oil Camphor Sassafras .22 min. 
Methyl Salicylate .22 min. 


The composition of said preparation Giljan has been varied from that 
above from time to time, but such variations have not been sufficient to 
change the therapeutic value thereof. 

Par. 3. In the course and conduct of their business, respondent, Giljan 
Medicine Company, Inc., and said individual respondents have caused 
and now cause said preparation Giljan, when sold, to be transported from 
their place of business in the State of Ohio to purchasers thereof located in 
various States of the United States other than the State of Ohio and in the 
District of Columbia. Said respondents maintain, and at all times men- 
tioned herein have maintained, a course of trade in said preparation in 
commerce among and between the various States of the United States and 
in the District of Columbia. 

Par. 4. Respondent, The Key Advertising Company, is a corporation, 
organized and doing business under and by virtue of the laws of the State 
of Ohio, -with its office and principal place of business in the Fountain 
Square Building, Cincinnati, Ohio. Said last named respondent is the ad- 
vertising agent of said respondent, Giljan Medicine Company, Inc., and 
it is engaged in formulating, editing, and causing to be published, the ad- 
vertisements used in connection with the sale of the products of respond- 
ent, Giljan Medicine Company, Inc., including the advertising matter 
hereinafter set forth. 

Par. 5. In the course and conduct of their businesses, as aforesaid, re- 
spondents have disseminated and are now disseminating, and have caused 
and are now causing the dissemination of, false advertisements concerning 
said preparation by United States mails and by various means in com- 
merce, as commerce is defined in the Federal Trade Commission Act; and 
respondents have also disseminated and are now disseminating, and have 
caused and are now causing the dissemination of, false advertisements 
concerning said preparation, by various means, for the purpose of induc- 
ing, and which are likely to induce, directly or indirectly, the purchase of 
said preparation Giljan, in commerce, as commerce is defined in the Fed- 
eral Trade Commission Act. iis 

Par. 6. Respondents advertise said preparation Giljan by means of 
advertisements in newspapers, reprints thereof, radio broadcasts, leaflets, 
charts, diagrams, and other printed matter, and by advertising mats and 
radio scripts furnished retail drug stores. The agents, officers and em- 
ployees of respondent, Giljan Medicine Company, Inc., call upon whole- 
salers and druggists and make to them the representations contained in said 
printed matter. Certain drug stores cause advertisements to be placed in 
newspapers, following said advertising mats, and radio broadcasts to be 
made, repeating said radio scripts, which are furnished as aforesaid by 
respondents, a part or all of the cost of which is paid by.respondents. By 
the cooperation of said drug stores, the agents, officers and employees of 
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respondent, Giljan Medicine Company, Inc., appear at said drug stores 
and make said representations regarding the preparation Giljan to mem- 
bers of the public at said drug stores and there assist in the sale of, and sell, 
said preparation to members of the public. 

Par. 7. Among and typical of the advertisements and representations 
made, published and disseminated by respondents as aforesaid, with refer- 
ence to the preparation Giljan, are: 


DON’T PAY OVER 25¢ for GILJAN MEDICINE Today, Friday, Saturday 


CROWDS THRONG CUNNINGHAM’S DRUG STORE TO BUY 
25¢ MEDICINE 


(Picture of George Immediately following yesterday’s announce- 
Remus) ment that Cunningham’s Drug Store would 
George Remus, the dynamic sell medicine to anyone for 25¢—for only 3 days 
Giljan ‘Miracle Man” will (today, Friday and Saturday)—crowds began 
be at Cunningham’s in per- thronging this popular drug store. 
son” to ‘‘explain”’ how this 


amazing ‘‘natural medicine” 
works its wonders. If you 
are now suffering, come in 
and hear Mr. Remus tell how 


Reason for Amazing Offer 


This offer-is made because Cunningham’s Drug 
Store believes it is only fair that everyone who 
suffers should have a chance to try a medicine 


Giljan has brought “Health 
from the Good Earth” to 
others like you. 


at this low cost in order to see if it will help 
them, before they pay the full size price for it. 
Cunningham’s also believes that a large per- 
centage of the people of Saginaw need a “‘nat- 
ural”? medicine for such ailments as stomach 
trouble, constipation, weak kidneys, rheumatic 
pains and run-down conditions. 

18 Helpful Ingredients Used 

The medicine referred to is the new, scientific formula of juices made from 18 of 
Nature’s finest health-giving herbs. It is called Giljan. It should be taken before 
meals, so that it mixes with the food in one’s stomach, thus helping to éliminate the 
poisons that foster stomach trouble and to permit the kidneys and liver to function 
properly. It is estimated that this medi.ine has helped 87 percent of those who have 
taken it.. Therefore, we offer each person one introductory bottle for 25¢ (three days 
ONLY) because we believe those who are benefited will keep on using it. The regular 
full-sized price of this medicine is $1.28. 

What It Will Do 

Giljan will help cleanse your bowels (gradually—not drastically or severely )—as 
they were NEVER CLEANSED BEFORE. 

It will aid in bringing out gases and impurities (frequently from the first dose) which 
may have been inside you a long time, causing you many days of misery with head- 
aches, dizzy spells, skin eruptions, and that lazy, drowsy, tired feeling, Giljan is of gen- 
uine assistance in making the digestive organs sweet and clean. 

Many who have used Giljan find that Giljan acts as an excellent diuretic to sluggish 
kidneys and helps flush out quantities of impurities that may have become dammed up 
inside, causing BACKACHE, SHARP PAINS and GETTING UP FREQUENTLY 
AT NIGHT. 

Giljan will assist in clearing up skin eruptions that are caused by the impurities in 
the organs, will aid in overcoming the sallowness (‘‘muddy”’ complexion) that is due 
to sluggish liver, will help relieve rheumatic and neuritis pains by removing accumula- 
tions of poisons from the kidneys and bloodstream, and can be of great value in putting 
the ROSY GLOW OF HEALTH into your cheeks. 
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Users say that GILJAN will help make your stomach, liver, kidneys and bowels more 
active; assist in building you up in general and make you LOOK, ACT and FEEL like 
a DIFFERENT MAN or WOMAN... years younger than your real age. 

How It Acts 

Giljan is taken before meals and mixes with the food in one’s stomach, thus helping 
to eliminate the poisons that foster stomach troubles and aiding the kidneys and liver 
in their proper functions. It usually acts within 10 minutes to stop gas pains, sourness, 
bloat and belching. It will not gripe or nauseate you like ordinary liver medicines, but 
its effectiveness will go far toward making your liver more active and in clearing away 
the old bile from your system. At the same time, Giljan tends to drive the poisons 
from the kidneys and to relieve backache, bladder irritation and weakness. Strengthens 
the nerves by natural means. 

Now, whether or not it will help you as it has helped thousands of others—whether 
it will end your suffering in a day or a week—remains to be seen. But, in the light of 
what it has done for others, it is surely a mistake not to try it for 25¢, only a fraction 
of its actual cost. This offer is good 3 days ONLY, so read the rest of this announce- 
ment and act at once. Do this in your own interest and for your own health. 

DON’T SUFFER! NEW “NATURAL” MEDICINE OFFERS RELIEF FROM 
TORTURES OF CONSTIPATION, GAS PAINS, RHEUMATISM, NEURITIS, 
and other STOMACH, LIVER, AND KIDNEY AILMENTS. Read what these 
grateful men and women of Detroit have to say about the ‘‘amazing”’ medicine, Giljan, 
which is bringing “Health From The Good Earth” to Thousands of Sufferers. 

We could fill this newspaper with the statements of praise and endorsement that we 
have received from the users of Giljan. Among them you might find the names of 
friends, relatives or neighbors who are now feeling fit and enjoying life because they 
took Giljan to rid themselves from the agonies of stomach, liver, and kidney disorders. 
They make these statements willingly and gladly because they want to help others, 
who suffer as they did, regain the good health that makes life worth living. 

What is this ‘‘ Natural’? medicine? 

Giljan is a new, advanced medicine compound containing juices from 18 health- 
giving herbs, that is prepared according to a scientific formula to bring you “Health 
From The Good Earth.” It is taken before meals, and mixes with the food in one’s 
stomach, thus helping to eliminate the poisons that foster stomach troubles and to 
permit the kidneys and liver to function properly. It usually acts within 10 minutes to 
stop gas pains, sourness, bloat, and belching. Users say it will not gripe or nauseate 
you like ordinary liver medicines. 

It tends to make your liver more active and to clear away the old bile from your sys- 
tem. At the same time, Giljan relieves sluggish kidneys, backache. 

But, if you really want to discover what Giljan can do for you, read what these 
Detroit men and women say Giljan has done for them. 


(Diagram of liver, with the Night Risings 

word “liver” on it, and the - 
words ‘‘afflicted torpid area”’ (Picture of Thomas Black) 
identifying a darkened por- 


Mr. Thomas Black, Detroit, said: ‘‘I have suf- 


tion.) 

fered for 10 years from stomach trouble, due to 
The liver when sluggish and constipation and bloating gas. I wasn’t able to 
inactive, slows down the sleep at nights because I had to get up several 
“bile flow,’ causing head- times every night. My digestion and appetite 


were poor and my bowels irregular. Then I took 
Giljan. Now, I can eat and enjoy my food, I 
don’t have to get up nights and I feel like a dif- 
ferent person. Giljan surely helped me.”’ 


aches and lack of energy. 
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HEARTBURN, ACID STOMACH AND GAS BLOATING MADE HIM MIs- 
ERABLE. 


(Picture of Mr. Jay C. Grif- Mr. Jay C. Griffin, 3340 Mayburg Grand, De- 

fin) troit, says he felt like a stuffed toad—the very 
sight of food made him sick—had no energy, 

(Diagram of stomach with couldn’t sleep—feels like a different person since 

word “stomach” on it, and taking Giljan. 

the words ‘‘deep-seated im- 

purity’? identifying a dark- It is really remarkable to see how many men 

ened portion.) and women, who have suffered for years from 


the agonies of stomach troubles, digestive disorders, and their accompanying aches 
and pains, come forward with statements of praise and endorsement for this marvelous 
new medicine, Giljan, which is now being introduced daily to crowds of Detroit people 
at Cunningham’s Drug Stores. And Mr. Griffin’s statement, while unusual in many 
respects, is merely typical of what scores of others have to say in praise of Giljan. 
Read it. 


SOUR STOMACH CAUSED CONSTANT AGONY FROM BLOATING BE- 
FORE SHE GOT HELP FROM GILJAN. 


Mrs. J. H. Billadow of Battle Creek, Mich., was in Misery Most Of the Time—Suf- 
fered Greatly From Bloating, Gas Pains, Backaches (Due to Kidney Trouble)—Com- 
plained of Terrible Headaches and Constipation. Since Taking Giljan She Says, “I ~ 
have Been Greatly Relieved—I Don’t Have Those Terrible Headaches Anymore.” 


(Picture of Mrs. Billadow) “T was troubled with a sour stomach most of 

the time and also was in constant agony from 
bloating, and gas pains. I was also suffering from backaches due to bad kidney trouble. 
But, since taking Giljan I have been greatly relieved.” 

That’s what Mrs. Billadow writes, a woman who has suffered for many years. ‘‘Now, 
due to the proper elimination of the poisons that settle in sluggish kidneys, I don’t 
have those terrible backaches. Giljan has also helped me from suffering from rheu- 
matism because the terrible pains in my arms and legs have been greatly relieved. My 
bowels have been regulated and I have not been constipated since taking my first. dose 

of Giljan. I sleep better and have renewed 


(Diagram of kidney with the energy which makes life seem worthwhile.” 
word “kidney”’ on it, and the 

words ‘‘acid deposits”’ iden- That is what so many people are saying about 
tifying a darkened portion.) Giljan, the ‘amazing mixture of juices from 18 


of nature’s health-giving herbs””—which is now being introduced to crowds of suffering 
Lansing men and women daily by Cunningham’s Drug Store. 

Giljan is a Medicinal Compound of Naturé’s Roots and Herbs—blended with other 
ingredients—which compose a formula beneficial for common ailments such as occa- 
sional Constipation, Rheumatic Pains, Neuritis, and General Nervous condition due to 
constipation. It acts as a mild diuretic to the kidneys, as a liver activator, and as a 
stomachic. 

Giljan is a liquid mixture of 12 extracts from medicinal herks, expertly combined 
with 6 other splendid ingredients. It contains so many fine ingredients that it helps 
accomplish several things within the human system at the same time. 

Giljan, the “natural” medicine, has a direct influence on the v hole system. 


Par. 8. By ond through the use of the aforesaid statements, representa- 
tions and depictions, and others of similar import but not set out herein, 
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respondents represent that said preparation is a natural medicine, is made 
from a new scientific formula and contains 18 ingredients all of which are 
of substantial aid in bringing health to the user; that said preparation con- 
stitutes a cure and remedy or a competent and effective treatment for 
stomach trouble in its various forms, constipation, weak kidneys, rheuma- 
tism and neuritis and the pains associated therewith, backaches, night 
risings, sallowness due to a sluggish liver, gas pains, sour stomach, bloat- 
ing, belching, stomach, liver and kidney ailments in general, and a general 
run down condition; that it aids in the proper functioning of the kidneys 
and liver; that it is effective in relieving headaches, dizziness, a lazy, 
drowsy, tired feeling, or lack of energy; that it is an effective diuretic, 
makes the stomach, liver and kidneys more active and flushes poisons from 
the kidneys; that it clears old bile out of the system, is effective in relieving 
bladder irritations, strengthens the nerves, improves the appetite and 
digestion, relieves digestive disorders and regulates the bowels; that the 
use of said preparation makes one healthy, feel years younger and brings 
relief to 87 percent of those who have used it. 

Par. 9. The aforesaid statements, representations and depictions are 
false, misleading and deceptive. In truth and in fact, said preparation is 
not a natural medicine either in the sense that its ingredients are entirely 
of natural origin or that it acts in a natural manner upon the system. 
The formula of said preparation is neither new or scientific. With the ex- 
ception of cascara bark, senna leaves, aloes and mandrake root, the ingredi- 
ents in said preparation are not in sufficient amounts to afford any thera- 
peutic value. Said preparation is not a cure or remedy and has no thera- 
peutic value in the treatment of stomach trouble in gts various forms, weak 
kidneys, rheumatism and neuritis and the pains associated therewith, 
backaches, night risings, sallowness from any cause, gas pains, sour stom- 
ach, bloating, belching stomach, liver and kidney ailments, or a general run 
down condition. It has no value in the treatment of kidney or liver ail- 
ments and will have no effect on their functioning. It will not relieve a 
lazy or drowsy feeling or restore energy. It has no value in the treatment 
of headaches, dizziness or a tired feeling in excess of affording temporary 
relief when such conditions are caused by constipation. Its value in the 
treatment of constipation is limited to affording temporary relief by reason 
of its laxative qualities. Said preparation is not an effective diuretic. It 
will not make the stomach, liver and kidneys more active. It will not 
flush poisons from the kidneys, will not clear old bile out of the system, 
relieve bladder irritations, strengthen the nerves, improve the appetite or 
digestion, relieve digestive disorders or regulate the bowels. The use of 
said preparation will not make one healthy or feel younger. ‘There is no 
basis in fact for respondents’ claim that 87 percent, or any other specified 
number, of those taking this preparation have been benefited. In truth 
and in fact, said preparation is only a laxative and has no therapeutic value 
in excess of that of a laxative. 

Par. 10. The foregoing advertisements constitute false advertisements 
for the further reason that they fail to reveal facts material in the light of 
such representations and material with respect to the consequences which 
may result from the use of the preparation to which the advertisements 
relate, under the conditions prescribed in said advertisements and under 
such conditions as are customary and usual. In truth and in fact, said 
preparation is an irritant laxative and is potentially dangerous when taken 
in the presence of abdominal pains, nausea, vomiting, or other symptoms 


of appendicitis. 
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Par. 11. The use by the respondents of the aforesaid false advertise- 
ments and said false and deceptive representations and implications with 
respect to the preparation Giljan has had, and now has, the capacity and 
tendency to, and does, mislead and deceive a substantial number of the 
purchasing public into the erroneous and mistaken belief that such adver- 
tisements, representations and implications are true and that said prepara- 
tion may be used at all times and under all conditions without ill effects, 
and to induce a substantial number of the purchasing public, because of 
such erroneous and mistaken belief, to purchase said preparation. 

Par. 12. The aforesaid acts and practices of the respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute un- 
fair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act: 


Rerort, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on September 14, 1944, issued and on Septem- 
ber 16, 1944, served its complaint in this proceeding upon the respondents, 
Giljan Medicine Company, Inc., a corporation, Henry 8. Dunlap, George 
EK. Remus, and Mrs. Blanche Watson, officers of Giljan Medicine Com- 
pany, Inc., and The Key Advertising Company, a corporation, charging 
them with the use of unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. Subsequently the respondents | 
filed their answer, in which answer they admitted all the material allega- 
tions of fact set forth ig said complaint and waived all intervening proce- 
dure and further hearing as to the said facts, and further setting forth that 
the correct name of respondent, George EH. Remus, is George Remus, and 
the correct name of Mrs. Blanche Watson, is Blanche Watson, and also 
consented that the complaint herein may be amended to name the respond- 
ents, George Remus and Blanche Watson, by such names, being their 
correct names, instead of as George E. Remus and Mrs. Blanche Watson. 
Thereafter, this proceeding regularly came on for final hearing before the 
Commission on said complaint and the answer thereto, and the Commis- 
sion, having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGRAPH 1. Respondent, Giljan Medicine Company, Inc., is a cor- 
poration, organized and doing business under and by virtue of the laws of 
the State of Ohio, with its office and principal place of business at 1002 
‘Keith Building, Cincinnati, Ohio. 

Respondents, Henry S. Dunlap, George Remus and Blanche Watson, 
individuals, have their office and principal place of business at said address 
of said Giljan Medicine Company, Inc. Said individual respondents are 
officers of said corporate respondent and are in active control of its manage- 
ment. They formulate, control and direct its policies and practices in 
advertising and selling its products. 

Par. 2. Respondent, Giljan Medicine Company, Inc., and said indi- 
vidual respondents, are now, and for more than two years last past have 
been, engaged in the sale and distribution of a medicinal preparation called 
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“ Giljan,”’ also sometimes called “Giljan Laxative Compound”’ consisting 
of the following ingredients per fluid ounce: 


Cascara Bark 14.22 gr. 
Senna Leaves 2.74 gr. 
Curacoa Aloes 1.37 gr. 
Mandrake Root OD gr. 
Cayenne Pepper .08 gr. 
Barberry Root 5 el OD aE, 
Wild Cherry Bark 50 gr. 
Sarsaparilla Root . .O5 gr. 
Burdock Root .  .05 gr. 
Licorice Root .55 gr. 
Juniper Berries .59 gr, 
Poke Root OD) 2T. 
Gentian Root .OO gr. 
Sodium Benzoate 2.4 0/20: 
Glycerine 4.80 min. 
Caramel 4.80 min. 
Saccharin .28 gr. 
Oil Camphor Sassafras .22 min. 
Methyl Salicylate .22 min. 


The composition of said preparation Giljan has been varied from that 
above from time to time, but such variations have not been sufficient to 
change the therapeutic value thereof. 

Par. 3. In the course and conduct of their business, respondent, Giljan 
Medicine Company, Inc., and said individual respondents have caused and 
now cause said preparation Giljan, when sold, to be transported from their 
place of business in the State of Ohio to purchasers thereof located in vari- 
ous States of the United States other than the State of Ohio and in the 
District of Columbia. Said respondents maintain, and at all times men- 
tioned herein have maintained, a course of trade in said preparation in 
commerce among and between the various States of the United States and 
in the District of Columbia. 

Par. 4. Respondent, The Key Advertising Company, is a corporation, 
organized and doing business under and by virtue of the laws of the State 
of Ohio, with its office and principal place of business in the Iountain 
Square Building, Cincinnati, Ohio. Said last named respondent is the 
advertising agent of said respondent, Giljan Medicine Company, Inc., and 
it is engaged in formulating, editing, and causing to be published, the ad- 
vertisements used in connection with the sale of the products of respond- 
ent, Giljan Medicine Company, Inc., including the advertising matter 
hereinafter set forth. 

Par. 5. In the course and conduct of their businesses, as aforesaid, re- 
spondents have disseminated and are now disseminating, and have caused 
and are now causing the dissemination of, false advertisements concerning 
said preparation by United States mails and by various means in com- 
merce, as commerce is defined in the Federal Trade Commission Act; and 
_ respondents have also disseminated and are now disseminating, and have 

caused and are now causing the dissemination of, false advertisements con- 
cerning said preparation, by various means, for the purpose of inducing, 
and which are likely to induce, directly or indirectly, the purchase of said 
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preparation Giljan, in commerce, as commerce is defined in the Federal 
Trade Commission Act. 

Par. 6. Respondents advertise said preparation Giljan by means of ad- 
vertisements in newspapers, reprints thereof, radio broadcasts, leaflets, 
charts, diagrams, and other printed matter, and by advertising mats and 
radio scripts furnished retail drug stores. The agents, officers and em- 
ployees of respondent, Giljan Medicine Company, Inc., call upon whole- 
salers and druggists and make to them the representations contained in 
said printed matter. Certain drug stores cause advertisements to be 
placed in newspapers, following said advertising mats, and radio broad- 
casts to be made, repeating said radio scripts, which are furnished as afore- 
said by respondents, a part or all of the cost of which is paid by respond- 
ents. By the cooperation of said drug stores, the agents, officers and em- 
ployees of respondent, Giljan Medicine Company, Inc., appear at said drug 
stores and make said representations regarding the preparation Giljan to 
members of the public at said drug stores and there assist in the sale of, and 
sell, said preparation to members of the public. 

Par. 7. Among and typical of the advertisements and representations 
made, published and disseminated by respondents as aforesaid, with refer- 
ence to the preparation Giljan, are: 


DON’T PAY OVER 25¢ for GILJAN MEDICINE Today, Friday, Saturday 


CROWDS THRONG CUNNINGHAM’S DRUG STORE TO BUY 25¢ MED- 
ICINE 


(Picture of George 
Remus) 

George Remus, the dynamic 
Giljan ‘Miracle Man” will 
be at Cunningham’s in per- 
son to explain how this 
amazing ‘‘natural medicine” 
works its wonders. If you 
are now suffering, come in 
and hear Mr. Remus tell how 
Giljan has brought ‘Health 
from the Good Earth” to 
others like you. 


18 Helpful Ingredients Used - 


Immediately following yesterday’s announce- 
ment that Cunningham’s Drug Store would 
sell medicine to anyone for 25¢—for only 3 days 
(today, Friday and Saturday)—crowds began 
thronging this popular drug store. 


Reason for Amazing Offer 


This offer is made because Cunningham’s Drug 
Store believes it is only fair that everyone who 
suffers should have a chance to try a medicine 
at this low cost in order to see if it will help 
them, before they pay the full size price for it. 
Cunningham’s also believes that a large per- 
centage of the people of Saginaw need a “‘nat- 
ural’? medicine for such ailments as stomach 
trouble, constipation, weak kidneys, rheumatic 
pains and run-down conditions. 


The medicine referred to is the new, scientific formula of juices made from 18 of 


Nature’s finest health-giving herbs. 


It is called Giljan. It should be taken before 


meals, so that it mixes with the food in one’s stomach, thus helping to eliminate the 
poisons that foster stomach trouble and to permit the kidneys and liver to function 
properly. It is estimated that this medicine has helped 87 percent of those who have 
taken it. Therefore, we offer each person one introductory bottle for 25¢ (three days 
ONLY) because we believe those who are benefited will keep on using it. The regular 
full-sized price of this medicine is $1.23. 

What It Will Do 

Giljan will help cleanse your bowels (gradually—not drastically or severely )—as 
they were NEVER CLEANSED BEFORE, 
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It will aid in bringing out gases and impurities (frequently from the first dose) which 
may have been inside you a long time, causing you many days of misery with head-- 
aches, dizzy spells, skin eruptions, and that lazy, drowsy, tired feeling. Giljan is of gen- 
uine assistance in making the digestive organs sweet and clean. 

Many who have used Giljan find that Giljan acts as an excellent diuretic to sluggish 
kidneys and helps flush out quantities of impurities that may have become dammed up 
inside, causing BACKACHE, SHARP PAINS and GETTING UP FREQUENTLY 
AT NIGHT. 

Giljan will assist in clearing up skin eruptions that are caused by the impurities in 
the organs, will aid in overcoming the sallowness (‘‘muddy” complexion) that is due 
to sluggish liver, will help relieve rheumatic and neuritis pains by removing accumula- 
tions of poisons from the kidneys and bloodstream, and can be of great value in putting 
the ROSY GLOW OF HEALTH into your cheeks. 

Users say that GILJAN will help make your stomach, liver, kidneys and bowels more 
active; assist in building you up in general and make you LOOK, ACT and FEEL like 
a DIFFERENT MAN or WOMAN ... years younger than your real age. 

How It Acts 

Giljan is taken before meals and mixes with the food in one’s stomach, thus helping 
to eliminate the poisons that foster stomach troubles and aiding the kidneys and liver 
in their proper functions. It usually acts within 10 minutes to stop gas pains, sourness, 
bloat and belching. It will not gripe or nauseate you like ordinary liver medicines, but 
its effectiveness will go far toward making your liver more active and in clearing away 
the old bile from your system. At the same time, Giljan tends to drive the poisons 
from the kidneys and to relieve backache, bladder irritation and weakness. Strengthens 
the nerves by natural means. 

Now, whether or not it will help you as it has helped thousands of others—whether 
it will end your suffering in a day or a week—remains to be seen. But, in the light of 
what it has done for others, it is surely a mistake not to try it for 25¢, only a fraction 
of its actual cost. This offer is good 3 days ONLY, so read the rest of this announce- 
ment and act at once. Do this in your own interest and for your own health. 

DON’T SUFFER! NEW “NATURAL” MEDICINE OFFERS RELIEF FROM 
TORTURES OF CONSTIPATION, GAS PAINS, RHEUMATISM, NEURITIS, 
and other STOMACH, LIVER, AND KIDNEY AILMENTS. Read what these 
grateful men and women of Detroit have to say about the “amazing” medicine, Giljan, 
which is bringing “Health From The Good Earth” to Thousands of Sufferers. 

We could fill this newspaper with the statements of praise and endorsement that we 
have received from the users of Giljan. Among them you might find the names of 
friends, relatives or neighbors who are now feeling fit and enjoying life because they 
took Giljan to rid themselves from the agonies of stomach, liver, and kidney disorders, 
They make these statements willingly and gladly because they want to help others, 
who suffer as they did, regain the good health that makes life worth living. 

What is this “‘Natural’”’ medicine? 

Giljan is a new, advanced medicine compound containing juices from 18 health- 
giving herbs, that is prepared according to a scientific formula to bring you “Health 
From The Good Earth.” It is taken before meals, and mixes with the food in one’s 
stomach, thus helping to eliminate the poisons that foster stomach troubles and to 
permit the kidneys and liver to function properly. It usually acts within'10 minutes to 
stop gas pains, sourness, bloat, and belching. Users say it will not gripe or nauseate 
you like ordinary liver medicines. i 

It tends to make your liver more active and to clear away the old bile from your sys- 
tem. At the same time, Giljan relieves sluggish kidneys, backache. 
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But, if you really want to discover what Giljan can do for you, read what these 
Detroit men and women say Giljan has done for them. 


(Diagram of liver, with the 
word ‘‘liver”’ on it, and the 
words ‘‘afflicted torpid area”’ 
identifying a darkened por- 
tion.) 


The liver when sluggish and 
inactive, slows down the 
“bile flow,’ causing head- 
aches and lack of energy. 


Night Risings 
(Picture of Thomas Black) 


Mr. Thomas Black, Detroit, said: ‘I have suf- 
fered for 10 years from stomach trouble, due to 
constipation and bloating gas. I wasn’t able to 
sleep at nights because I had to get up several 
times every night. My digestion and appetite 
were poor and my bowels irregular. Then I took 
Giljan. Now, I can eat and enjoy my food, I 
don’t have to get up nights and J feel like a dif- 
ferent person. Giljan surely helped me.”’ 


HEARTBURN, ACID STOMACH AND GAS BLOATING MADE HIM MIS- 


ERABLE. 


(Picture of Mr. Jay C. Grif- 
fin) 


(Diagram of stomach with 
word “stomach” on it, and 
the words “‘deep-seated im- 
purity” identifying a dark- 
ened portion.) 


Mr. Jay C. Griffin, 3340 Mayburg Grand, De- 
troit, says he felt like a stuffed toad—the very 
sight of food made him sick—had no energy, 
couldn’t sleep—feels like a different person since 
taking Giljan. 


It is really remarkable to see how many men 
and women, who have suffered for years from 


the agonies of stomach troubles, digestive disorders, and their accompanying aches 
and pains, come forward with statements of praise and endorsement for this marvelous 
new medicine, Giljan, which is now being introduced daily to crowds of Detroit people 
at Cunningham’s Drug Stores. And Mr. Griffin’s statement, while unusual in many 
respects, is merely typical of what scores of others have to say in praise of Giljan. 
Read it. 


SOUR STOMACH CAUSED CONSTANT AGONY FROM BLOATING BE- 
FORE SHE GOT HELP FROM GILJAN. 

Mrs. J. H. Billadow of Battle Creek, Mich., was in Misery Most of the Time—Suf- 
fered Greatly From Bloating, Gas Pains, Backaches (Due to Kidney Trouble)—Com- 
plained of Terrible Headaches and Constipation. Since Taking Giljan She Says, “I 
have Been Greatly Relieved—I Don’t Have Those Terrible Headaches Anymore.” 


(Picture of Mrs. Billadow) “T was troubled with a sour stomach most of 
the time and also was in constant agony from 
bloating, and gas pains. I was also suffering from backaches due to bad kidney trouble. 
But, since taking Giljan I have been greatly relieved.” 

That’s what Mrs. Billadow writes, a woman who has suffered for many years. ‘Now, 
due to the proper elimination of the poisons that settle in sluggish kidneys, I don’t 
have those terrible backaches. Giljan has also helped me from suffering from rheu- 
matism because the terrible pains in my arms and legs have been greatly relieved. My 
bowels have been regulated and I have not been constipated since taking my first dose 

of Giljan. I sleep better and have renewed 
(Diagram of kidney with the energy which makes life seem worthwhile.” 
word “kidney” on it, and the 
words “‘acid deposits” iden- 


tifying a darkened portion.) 


That is what so many people are saying about 
Giljan, the ‘‘amazing mixture of juices from 18 
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of nature’s health-giving herbs’’—which is now being introduced to crowds of suffering 
Lansing men and women daily by Cunningham’s Drug Store. 

Giljan is a Medicinal Compound of Nature’s Roots and Herbs—blended with other 
ingredients—which compose a formula beneficial for common ailments such as occa- 
sional Constipation, Rheumatic Pains, Neuritis, and General Nervous condition due to 
constipation. It acts as a mild diuretic to the kidneys, as a liver activator, and as a 
stomachie. 

Giljan is a liquid mixture of 12 extracts from medicinal herbs, expertly combined 
with 6 other splendid ingredients. It contains so many fine ingredients that it helps 
accomplish several things within the human system at the same time. 

Giljan, the ‘‘natural’’ medicine, has a direct influence on the whole system. 


Par. 8. By and through the use of the aforesaid statements, representa- 
tions and depictions, and others of similar import but not set out herein, 
respondents represent that said preparation is a natural medicine, is made 
from a new scientific formula and contains 18 ingredients, all of which are 
of substantial aid in bringing health to the user; that said preparation con- 
stitutes a cure and remedy or a competent and effective treatment for 
stomach trouble in its various forms, constipation, weak kidneys, rheu- 
matism and neuritis and the pains associated therewith, backaches, night 
risings, sallowness due to a sluggish liver, gas pains, sour stomach, bloat- 
ing, belching, stomach, liver and kidney ailments in general, and a general 
run down condition; that it aids in the proper functioning of the kidneys 
and liver; that it is effective in relieving headaches, dizziness, a lazy, 
drowsy, tired feeling, or lack of energy; that it is an effective diuretic, 
makes the stomach, liver and kidneys more active and flushes poisons from 
the kidneys; that it clears old bile out of the system, is effective in relieving 
bladder irritations, strengthens the nerves, improves the appetite and 
digestion, relieves digestive disorders and regulates the bowels; that the 
use of said preparation makes one healthy, feel years younger and brings 
relief to 87 percent of those who have used it. olay 

Par. 9. The aforesaid statements, representations and depictions are 
false, misleading and deceptive. In truth and in fact, said preparation is 
not a natural medicine either in the sense that its ingredients are entirely 
of natural origin or that it acts in a natural manner upon the system. The 
formula of said preparation is neither new or scientific. With the exception 
of cascara bark, senna leaves, aloes and mandrake root, the ingredients in 
said preparation are not in sufficient amounts to afford any therapeutic 
value. Said preparation is not a cure or remedy and has no therapeutic 
value in the treatment of stomach trouble in its various forms, weak kid- 
neys, rheumatism and neuritis and the pains associated therewith, back- 
aches, night risings, sallowness from any cause, gas pains, sour stomach, 
bloating, belching, stomach, liver and kidney ailments, or a general run 
down condition. It has no value in the treatment of kidney or liver ail- 
ments and will have no effect on their functioning. It will not relieve a 
lazy or drowsy feeling or restore energy. It has no value in the treatment 
of headaches, dizziness or a tired feeling in excess of affording temporary 
relief when such conditions are caused by constipation. Its value in the 
treatment of constipation is limited to affording temporary relief by reason 
of its laxative qualities. Said preparation is not an effective diuretic. It 
will not make the stomach, liver and kidneys more active. It will not 
flush poisons from the kidneys, will not clear old bile out of the system, 
relieve bladder irritations, strengthen the nerves, improve the appetite or 
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digestion, relieve digestive disorders or regulate the bowels. The use of 
said preparation will not make one healthy or feel younger. There is no 
basis in fact for respondents’ claim that 87 percent, or any other specified 
number, of those taking this preparation have been benefited. In truth 
and in fact, said preparation is only a laxative and has no therapeutic 
value in excess of that of a laxative. 

Par. 10. The foregoing advertisements constitute false advertisements 
for the further reason that they fail to reveal facts material in the light 
of such representations and material with respect to the consequences 
which may result from the use of the preparation to which the advertise- 
ments relate, under the conditions prescribed in said advertisements and 
under such conditions as are customary and usual. In truth and in fact, 
said preparation is an irritant laxative and is potentially dangerous when 
taken in the presence of abdominal pains, nausea, vomiting, or other 
symptoms of appendicitis. 

Par. 11. The use by the respondents of the aforesaid false advertise- 
ments and said false and deceptive representations and implications with 
respect to the preparation Giljan has had, and now has, the capacity and 
tendency to, and does, mislead and deceive a substantial number of the 
purchasing public into the erroneous and mistaken belief that such adver- 
tisements, representations and implications are true and that said prepa- 
rations may be used at all times and under all conditions without ill effects, 
and to induce a substantial number of the purchasing public, because of 
such erroneous and mistaken belief, to purchase said preparation. 


CONCLUSION 


The aforesaid acts and practices of the respondents, as herein found, are 
all to the prejudice and injury of the public and constitute unfair and de- 
’ ceptive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the answer of respondents, in 
which answer respondents admit all the material allegations of fact set 
forth in said complaint and state that they waive all intervening procedure 
and further hearing as to the said facts, and the Commission having made 
its findings as to the facts and conclusion that the respondents herein have 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, Giljan Medicine Company, Inc., a 
corporation, its officers, representatives, agents and employees, Henry S. 
Dunlap, George Remus and Blanche Watson, individually and as officers 
of Giljan Medicine Company, Inc., their representatives, agents and em- 
ployees, and The Key Advertising Company, a ¢orporation, its officers, 
representatives, agents and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale or distribution 
of the preparation “‘Giljan,”’ sometimes called ‘“Giljan Laxative Com- 
pound,” or any other preparation of substantially similar composition or 
possessing substantially similar properties, whether sold under the same 
name or under any other name, do forthwith cease and desist from, di- 
rectly or indirectly: ie 
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1. Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or by any means in commerce, as “com- 
merce”’ is defined in the Federal Trade Commission Act, which advertise- 
ment represents, directly or through inference: 

(a) That said preparation is a natural medicine, either in the sense that 
its ingredients are of natural origin or that it acts in a natural manner upon 
the system. 

(b) That the formula of said preparation is either new or scientific. 

(c) That the ingredients as contained in said preparation other than 
cascara bark, senna leaves, aloes and mandrake root have any therapeutic 
value. 

(d) That said preparation is a cure or remedy for or has any therapeu- 
tic value in the treatment of stomach trouble in its various forms, weak 
kidneys, rheumatism or neuritis or the pains associated therewith, back- 
aches, night risings, sallowness from any cause, gas pains, sour stomach, 
bloating, belching, liver and kidney ailments or a general run down condi- 
tion, or that it has any beneficial effect upon the functioning of the kidneys, 
liver or stomach. 

(e) That said preparation will relieve a lazy or drowsy feeling or restore 
energy. 

(f) That said preparation has any therapeutic value in the treatment of 
headaches, dizziness or a tired feeling in excess of affording temporary re- 
lief when such conditions are due to constipation and that it has any thera- 
peutic value in the treatment of constipation in excess of affording tempo- 
rary relief by reason of its laxative qualities. 

(g) That said preparation is an effective diuretic; will flush poisons from 
the system, will clear old bile out of the system; will relieve bladder irrita- 
tion, strengthen the nerves, improve the appetite or digestion, relieve di- 
gestive disorders or regulate the bowels. 

(h) That said preparation will make one healthy or feel younger. 

(2) That 87 percent or any specified number of persons have been ben- 
efited through the use of said preparation. 

(7) That said preparation has any therapeutic value in excess of that of 
a laxative. 

2. Disseminating or causing to be disseminated any advertisement by 
means of the United States mails, or by any means in commerce, as ‘‘ com- 
merce”’ is defined in the Federal Trade Commission Act, which advertise- 
ment fails to reveal that said preparation should not be used in the pres- 
ence of nausea, vomiting, abdominal pains, or other symptoms of ap- 
pendicitis: Provided, however, that such advertisement need contain only 
the statement, ‘‘Caution: Use only as Directed,” if and when the direc- 
tions for use, wherever they appear, on the label, in the labeling, or both 
on the label or in the labeling, contain a warning to the above effect. 

3. Disseminating or causing to be disseminated any advertisement, by 
any means, for the purpose of inducing or which is likely to induce, di- 
rectly or indirectly, the purchase of said preparation in commerce, as 
‘“‘eommerce”’ is defined in the Federal Trade Commission Act, which ad- 
vertisement contains any representation prohibited in paragraph 1 hereof, 
or which fails to comply with the affirmative requirements set forth in 
paragraph 2 hereof. asf 

It ts further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which they have com- 


plied with this order. 
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In tHe MATTER OF 


CHARLES P. HALFHILL, THEODORE A. HALFHILL, HARRY 
J. HALFHILL AND HARRY J. HALFHILL, JR. DOING 
BUSINESS AS THE HALFHILL COMPANY AND AS OCEAN 
FOOD PRODUCTS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 2 (c) OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS AMENDED BY ACT 
OF JUNE 19. 1936 


Docket 6267. Complaint, Jan. 26, 1945—Decision, May 12, 1945 


Where four partners engaged in buying and in selling and distributing canned salmon. 
tuna, mackerel, sardines and other canned food products for their own account for 
resale, (1) to buyers through brokers who acted as said partners’ agents and to 
whom they customarily paid commissions or brokerage fees based on a percentage 
of the invoice sales prices; and (2) to direct buyers who bought said products in 
their own names and for their own account for resale, including so-called ‘buying 
brokers,” chain stores, large wholesalers, members of buying groups and others— 

Paid to such direct buyers—to whom they invoiced and shipped their food products 
directly and from whom they collected the purchase price and who, contrary to 
the manner in which brokers operate, were traders for. profit, who purchased and 
resold such food products in their own names and for their own accounts, took title 
thereto, assumed all risk incident to ownership, and warehoused and insured the 
same, and financed their dealing therein—commissions or brokerage fees on their 
purchases by deducting or allowing from the invoice price an amount approximating 
the commissions paid by them to their legitimate brokers, or by selling to them at 
a net price which reflected the same: 

Held, That such paying and granting of commissions, brokerage, or other compensation, 
and allowances or discounts in lieu thereof, to the buyers of said food products on 
their own purchases, constituted violations of subsection (c) of Section 2 of the 
Clayton Act as amended. 


Mr. Edward S. Ragsdale for the Commission. 
Tapper & Tapper, of Los Angeles, Calif., for respondents. 


CoMPLAINT 


The Federal Trade Commission having reason to believe that the parties 
respondent named in the caption hereof, and hereinafter more particularly 
designated and described, since June 19, 1936, have violated and are vio- 
lating the provisions of subsection (c) of Section 2 of the Clayton Act 
(U.S.C. Title 15, Sec. 13) as amended by the Robinson-Patman Act, ap- 
proved June 19, 1936, hereby issues its complaint, stating its charges with 
respect thereto as follows: : 

ParaGrapH 1. Respondents, Charles P. Halfhill, Theodore A. Halfhill, 
Harry J. Halfhill, and his son, Harry J. Halfhill, Jr., are partners, engaged 
in business under the registered fictitious trade names of The Halfhill 
Company and Ocean Food Products Company, in accordance with the 
laws of the State of California, having their principal office and place of 
business located at 714 West Olympic Boulevard, Los Angeles, Calif. 
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Par. 2. The respondents, doing business as The Halfhill Company and 
Ocean Food Products Company, since June 19, 1936, have been and are 
now engaged in the business of buying, selling and distributing canned 
salmon, canned tuna, canned mackerel, canned sardines and other canned 
food products (all of which are hereinafter designated as “‘food products”’) 
for their own account for resale. 

The respondents, since June 19, 1936, in the course and conduct of their 
said business, have sold and distributed a substantial portion of their food 
products, directly and through brokers, to buyers located in States other 
than the State in which the respondents are located, and as a result of said 
sales and the respondents’ instructions, such food products are shipped and 
transported across State lines to such buyers so located. 

Par. 3. All food products sold by respondents bear a label upon which 
appears a brand, trade-mark, or trade name. Such labels are attached to 
such food products to identify and distinguish them as the products of the 
persons owning the brands from the products of competitors. 

A brand, trade-mark, or trade name may be defined as a symbol of busi- 
ness goodwill. Goodwill is an attitude in people which causes them to 
continue to patronize a certain place or person or to purchase a definite 
commodity. Upon the brand used depends to whom the goodwill created 
by the product accrues. Thus, when respondents sell goods which bear 
their own brand, the goodwill accrues to them; whereas, when they sell 
goods bearing the brand of another, the goodwill accrues not to the re- 
spondents but to the person who owns the brand. That such is the pur- 
pose and effect of the use of brands is well known in the industry. 

The respondents’ food products are sold and distributed under two dis- 
eee classifications, namely, (1) sellers’ brands and (2) distributors’ 

rands. 

A seller’s brand may be defined as a brand, owned and controlled by the 
original seller, and as referred to herein designates brands owned and uti- 
lized by respondents in the promotion and sale of its products, which brand 
identifies the particular products for which respondents assume the respon- 
sibility all the way through the channels of distribution to the consumer, 
and whatever goodwill is established thereby accrues to respondents. Re- 
spondents determine the sales and price policies with reference to such 
food products. Among the brands so used by respondents are: 

San Nicholas, Halfhill’s, Sea Prize, Halfhill’s Best Buy, LaFavorita 
Tonno, Best Buy, Blue Band, Beach Club, Better than Chicken, Cal- 
Prize, Mediterraneo, Red Sun, Roma, Serenity, Summer Sea, West- 
minster. 

Distributors’ brands may be defined as brands owned and controlled by 
other than the original sellers and as referred to herein designate brands 
utilized by distributors other than the respondents which identify the food 
products with the particular distributor and permit such distributors to 
promote the sale of those food products independently of respondents; and 
distributors rather than respondents assume the responsibility all the way 
through the channels of distribution to the consumer, and whatever good- 
will is established accrues to the distributors and not to the respondents. 
Distributors and not respondents determine the sales and price policies 
with reference to such food products. 

Par. 4. Respondents sell and distribute food products by two separate 
and distinct methods. i 

First: The first method is by selling to buyers through brokers of food 


products, 
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A broker of food products may be defined as a sales agent who negoti- | 
ates the sale of food products for and on account of the seller as principal | 


and whose compensation is a commission or brokerage fee paid by the 
seller. A broker of food products does not buy food products from his 
principal and sell such products for his own account. 

Such brokers act as respondents’ sales agents, soliciting and obtaining 
orders for respondents’ food products at respondents’ prices and on re- 
spondents’ terms. Such brokers transmit such purchase orders to re- 
spondents who thereafter invoice and ship the food products to the cus- 
tomer. The respondents pay such brokers for their service in negotiating 
and making such sales for respondents’ account, commissions or brokerage 
fees, which are customarily based on a percentage of the invoice sales prices 
of the food product sold. 

The food products so sold by brokers always bear the brand or label 
of the respondents or of the buyers to whom respondents sell. Therefore, 
none of the goodwill established by the products accrues to the brokers. 
Such brokers are not traders for profit and do not take title to or have any 
financial interest in the product sold, and neither make a profit nor suffer 
a loss on the transaction. 

Second: The second method is by the sale of food products by the re- 
spondents direct to buyers. All such buyers referred to herein are “direct 
buyers.”’ In transactions between respondents and such buyers, respond- 
ents do not use brokers. 

There are in fact two separate and distinct classifications of direct buyers. 
One class is known as “‘buying brokers”? (who designate themselves as 
brokers but who are not in fact brokers). The other class of direct buyers 
consists, among others, of chain stores, large wholesalers and members of 
buying groups. 

The food products sold by respondents to such direct buyers principally 
bear brands or labels owned by such buyers, and as to such food products, 
all the goodwill established by the products accrues to such direct buyers. 

Respondents also sell to other direct buyers (some of whom also incor- 
rectly designate themselves as ‘‘ brokers’’) who purchase respondents’ food 
products exclusively under respondents’ brands or labels in their own 
respective names and for their own accounts for resale. 

Respondents pay such buyers of their food products, directly or indi- 
rectly (regardless of whether such food products are purchased under re- 
spondents’ labels or distributors’ labels), commissions or brokerage fees, 
or allowances or discounts in lieu thereof on such purchases. 

Such direct buyers transmit their own purchase orders for food products 
directly to the respondents. The respondents thereafter invoice and ship 
such food products directly to such buyers from whom respondents collect 
the purchase price of the merchandise. The respondents, among their 
several methods of sales, pay such buyers commissions or brokerage fees on 
such purchases by deducting or allowing from the invoice price of the good 
products purchased an amount which is equal or approximately equal to 
the commissions or brokerage fees paid by the respondents to their brokers 
(as illustrated in method one), or by selling to such buyers at a net price 
which reflects brokerage. 

Contrary to the manner in which brokers operate (as described in 
method one above) such buyers are traders for profit purchasing and re- 
selling such food products in their own names and for their own accounts, 
ae title to the food products and assuming all risk incident to owner- 
ship. 


| 
} 
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Such resales are not made at the prices, and on the terms dictated by 
respondents, but at the prices and on the terms determined by the buyer 
who makes a profit or suffers a loss thereon, as the case may be. 

Said direct buyers shop the market, and purchase food products from 
several sellers, including respondents, and purchase where they are able to 
secure the most favorable prices and terms, including the payment of com- 
-missions and brokerage fees. 

Said buyers pay the price of the food products purchased from respond- 
ents, as a condition precedent to delivery of such food products by the 
carrier to them. If the food products shipped by respondent to the buyers 
are lost or damaged in transit, such buyers file claim with the carrier and 
collect damages from the carrier for their own accounts. 

Such buyers, upon receipt of such food products from respondents, ware- 
house them in their own warehouses or in public warehouses and insure the 
products at their own expense and in their own names and for their own 
accounts against contingent loss or damage. Subsequently, said buyers 
pledge warehouse receipts and insurance contracts covering these products 
they have purchased as security for loans from banks. 

Par. 5. The respondents, since June 19, 1936, in connection with the 
interstate sale of their food products by the second method set forth in 
paragraph 4 have paid or granted, and are now paying or granting, di- 
rectly and indirectly, commissions, brokerage, or other compensation, or 
discounts in lieu thereof, to buyers of their food products, and such acts 
and practices as set forth above are in violation of subsection (c) of Section 
2 of the Clayton Act as amended. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress, entitled “‘An act to 
supplement existing laws against unlawful restraints and monopolies, and 
for other purposes,”’ approved October 15, 1914 (the Clayton Act), as 
amended by the Robinson-Patman Act, approved June 19, 1936 (U.S.C. 
Title 15, Sec. 13), the Federal Trade Commission on January 26, 1945, 
issued and thereafter served its complaint in this proceeding upon the re- 
spondents named in the caption hereof, charging them with violation of 
the provisions of subsection (c) of Section 2 of said act, as amended. _ 

After the issuance of the complaint herein, the respondents filed their 
answer admitting all material allegations of fact set forth in said complaint 
and waiving all intervening procedure, further hearings as to said facts, and 
expressly waiving the filing of briefs and oral argument. The respondents 
further stated in their answer that they are not now paying or granting, 
directly or indirectly, commissions, brokerage, or other compensation, or 
discounts in lieu thereof, to buyers of their food products, as alleged in the 
complaint, and that they have not done so since January 1, 1944. There- 
after this matter came on for final hearing before the Commission on said 
complaint and answer, and the Commission, having duly considered the 
same and being now fully advised in the premises, makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGrapx 1. Respondents, Charles P. Halfhill, Theodore A. Halfhill, 
Harry J. Halfhill, and the latter’s son Harry J. Halfhill, Jr., are, and since 
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November 1, 1943, have been, copartners trading as The Halfhill Com- 
pany and Ocean Food Products Company, with their principal office and 
place of business located at 714 West Olympic Boulevard, Los Angeles, 
Calif. Prior to November 1, 1943, respondents were stockholders in The 
Halfhill Company, Ltd., a Nevada corporation, which was dissolved on 
October 31, 1943. 

Par. 2. The respondents, doing business as The Halfhill Company and 
Ocean Food Products Company, for a period of time since June 19, 1936, 
have been, and are now, engaged in the business of buying, selling, and dis- 
tributing canned salmon, canned tuna, canned mackerel, canned sardines, 
and other canned food products (all of which are hereinafter designated as 
“food products’’) for their own account for resale. 

The respondents, for a period of time since June 19, 1936, in the course 
and conduct. of their said business, have sold and distributed a substantial 
portion of their food products, directly and through brokers, to buyers 
located in States other than the State in which the respondents are located, 
and as a result of said sales such food products are shipped and transported 
across State lines to such buyers, who are located in various States of the 
United States. | 

Par. 3. The respondents, to distinguish their food products from the 
food products sold by competitors and to facilitate sales, utilize brand or 
trade names for the various food products sold by them. Respondents 
also sell their products under the label or brand of their buyers. Among 
the brands used by respondents are: 

San Nicholas, Halfhill’s, Sea Prize, Halfhill’s Best Buy, LaFavorita 
Tonno, Best Buy, Blue Band, Beach Club, Better than Chicken, Cal- 
Prize, Mediterraneo, Red Sun, Roma, Serenity, Summer Sea, West- 
minster. 

Par. 4. Respondents sell and distribute their food products by two 
separate and distinct methods: 

1. By selling to buyers through brokers of food products, who act as 
respondents’ agents in negotiating the sale of their food products, and for 
which services such brokers customarily are paid commissions or brokerage 
fees, which are usually based on a percentage of the invoice sales prices of 
the food product sold; and 

2. By the sale of food products by the respondents direct to buyers, 
who are paid, directly or indirectly, commissions or brokerage fees on their 
own purchases of such food products from the respondents. 

There are in fact two separate and distinct classifications of direct buy- 
ers. One class is known as ‘“‘buying brokers” (who designate themselves 
as brokers but who are not in fact brokers). The other class of direct buy- 
ers consists, among others, of chain stores, large wholesalers, and members 
of buying groups. The food products sold by respondents to such direct 
buyers principally bear brands or labels owned by such buyers. Respond- 
ents also sell to other direct buyers who purchase respondents’ food prod- 
ucts exclusively under respondents’ brands or labels in their own respective 
names and for their own account for resale. 

Such direct buyers transmit their own purchase orders for food products 
directly to the respondents. The respondents thereafter invoice and ship 
such food products directly to such buyers from whom respondents collect 
the purchase price of the merchandise. The respondents, among their 
several methods of sales, pay such buyers commissions or brokerage fees 
on such purchases by deducting or allowing from the invoice price of the 
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food products purchased an amount which is equal or approximately equal 
to the commissions or brokerage fees paid by the respondents to their legit- 
imate brokers or by selling to such buyers at a net price which reflects 
brokerage. , 

Contrary to the manner in which brokers operate, such buyers are trad- 
ers for profit purchasing and reselling such food products in their own 
names and for their own accounts, taking title to the food products and 
assuming all risk incident to ownership. 

Such buyers, upon receipt of such food products from respondents, ware- 
house them in their own warehouses or in public warehouses and insure 
the products at their own expense and in their own names and for their 
own accounts against contingent loss or damage. Subsequently, said buy- 
ers pledge warehouse receipts and insurance contracts covering these prod- 
ucts they have purchased, as security for loans from banks. 


CONCLUSION 


The paying and granting by the respondents, Charles P. Halfhill, The- 
odore A. Halfhill, Harry J. Halfhill, and Harry J. Halfhill, Jr., partners 
doing business as The Halfhill Company and as Ocean Food Products 
Company, directly or indirectly, of commissions, brokerage, or other com- 
pensation, and allowances or discounts in lieu thereof, to the buyers of 
said food products on their own purchases, as herein found, constitute 
violations by the respondents herein of subsection (c) of Section 2 of the 
Clayton Act as amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the answer of the respondents, 
which answer admits all material allegations of the complaint to be true 
and waives all other intervening procedure and further hearings as to said 
facts; and the Commission having made its findings as to the facts and con- 
clusion that respondents, Charles P. Halfhill, Theodore A. Halfhill, Harry 
J. Halfhill, and Harry J. Halfhill, Jr., partners doing business as The Half- 
hill Company and as Ocean Food Products Company, have violated the 
provisions of subsection (c) of Section 2 of an act of Congress entitled “An 
act to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by an act of Congress approved June 19, 1936 (the Rob- 
inson-Patman Act) (U.S.C. Title 15, Sec. 13). 

It is ordered, That the respondents, Charles P. Halfhill, Theodore A. 
Halfhill, Harry J. Halfhill and Harry J. Halfhill, Jr., partners doing busi- 
ness as The Halfhill Company and as Ocean Food Products Company, 
their respective officers, representatives, agents and employees, directly or 
through any corporate or other device, in connection with the sale and 
distribution of food products or other commodities, in commerce as ‘‘com- 
merce” is defined in the aforesaid Clayton Act, do forthwith cease and de- 
sist from: .* 

Paying or granting anything of value as a commission, brokerage, or 
other compensation, or any allowance or discount in lieu thereof, to any 
purchaser upon purchases for his own account, or to any agent, represen- 
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tative, or other intermediary acting in fact for or in behalf of or subject to 
the direct or indirect control of the purchaser to whom sale is made. 

It 1s further ordered, That respondents shall, within 60 days after the 
service upon them of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which they have com- 
plied with the order. 
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In THE MaTrer oF 


MILITARY ORDER OF THE PURPLE HEART, NATIONAL 
| See LEAGUE, FRANK J. MACKEY AND HAROLD C. 
| HERMAN 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4721. Complaint, Mar. 5, 1942—Decision, May 26, 1945 


Where a corporation and its president and secretary, engaged in the interstate sale and 
distribution, among other publications and pamphlets, of a twelve-volume set of 
history books entitled “ Progress of Nations,” and a two-volume set of history and 
war pictures entitled ‘Forward March”’; 

Following adoption of a plan which involved the use, for a consideration, of the name 
and prestige of the ‘“‘ Military Order of the Purple Heart” in connection with the 
sale and distribution of said books, in furtherance of which— 

(1) Said president caused to be cancelled a prior contract between another corpora- 
tion of which he was likewise president, namely, the ‘‘ Disabled American;Veterans 
of the World War Rehabilitation Department,’’ and the Disabled American Vet- 
erans of the World War, whereby latter was to receive a certain income from the 
sale of publications including said “Progress of Nations” and “Forward March”’; 

(2) Said corporate Rehabilitation Department through said president contracted 
with said ‘‘ Military Order” to publish aforesaid sets and said other publications 
and sell the same to the order or its authorized agent at a specified price for a 
5-year period and as long thereafter as was mutually satisfactory; 

(3) Said corporation or National Progress ‘‘League’’ through its said president 
agreed with said Order to finance and assume complete control of the publications 
to be supplied by said corporate ‘‘ Rehabilitation Department” and to use in con- 
nection with the sale thereof the name, letterheads, emblem, and official seals of 
the said Order, and the signature of its National Commander and that of its Amer- 
icanism Legislative Chairman, to take contracts for the purchase of said books in 
the name of said Order, to accept checks payable to its order, and to endorse and 
deposit such checks in a bank account under the sole control of said League, over 
the funds of which received from the sale of the books said Order had no control 
except for the right of inspection of its books; ‘ 

(4) Said League agreed to pay over to the said Order certain fixed sums for 11 
months, and thereafter amounts ranging from 5 percent to 10 percent on orders 
depending upon the size thereof, with the further understanding that at the expi- 
ration of the contract or the complete liquidation of the business the League would 
pay over to the Order any profits shown on its books, without liability on the part 
of said Order for any loss—whereby said League and its said officers were placed 
in a position to act with full freedom as though they were in fact the Military Order 
of the Purple Heart; and, 

(5) The opening of an office in the name of said Order by said League, and officers at 
the League offices in Chicago, and the employment of salesmen, who were ap- 
proved by the Americanism Legislative Chairman of the Military Order of the 
Purple Heart, and were issued a credential letter by it on its stationery— 

(a) Carried out said plan of procedure involving the use of the name and prestige of 
said Military Order of the Purple Heart, which was designed to, and enabled them 
to induce the purchasing public to purchase said books in belief they were dealing 
directly with said Order; and did not through their various salesmen advise pros- 
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pects that they were engaged in the sale of publications as a commercial enterprise, 
but, instead, appealed directly to their patriotism and their sympathy for members 
of the armed forces who had been wounded in action; 

(b) Represented, directly and by implication, through their salesmen that said sales- 
men were soliciting donations or contributions for the Military Order of the Purple 
Heart; that all funds received were to be used by such Order in combating anti- 
Americanism and subversive activities of organizations and in the public schools 
and colleges and for assisting or financing the Dies Committee and continuing its 
work; ard that the books to be delivered were of secondary importance and would 
be sent in appreciation of the donation given; without calling to the attention of 
the purchaser the statement in the contract—which, after reciting the Americanism 
program of the Order and under its name, put the prospect on record as wishing 
to express his approval thereof and desiring to support the activity, prior to his 
order—of ‘‘positively no donations accepted,” but, in most cases, hurriedly causing 
the purchaser to sign it, without reading it, in many cases as evidence of his con- 
tribution; 

The facts being that during the period from April 1, 1941 to November 1943 none of the 
funds collected or contracts involved, grosssales on which in the name of said Order, 
amounted to $650,000, went direct to the Order itself, but went instead to said 
League and the former received thereof only approximately $60,000.00, practically 
all of which was used by said Order for service work for veterans and to pay the ex- 
penses of the Washington office; none of the funds were used to assist the Dies 
Committee or to combat subversive activities, as represented by the salesmen at 
the time the orders were obtained; while the contract entered into between the 
National Progress League and the Military Order of the Purple Heart provided for 
an annual statement to be supplied by said National Progress League showing ex- 
penses and details of operation, there was no evidence that any such statements 
were supplied or that any supervision was made of their books of account other 
than occasional examination by officers of said Order; and the amount of super- 
vision maintained by said order over the conduct of said League, and of its said 
officers in the performance of their contract with the Order was not sufficient to 
inform either the officers of the Order or the members thereof as to the acts and 
practices actually being pursued by said League and said individuals, its officers, 
in the sale and distribution of their said books under the name of the Military 
Order of the Purple Heart; 

With tendency and capacity to mislead and deceive a substantial portion of the pur- 
chasing public and to induce them to purchase said publications for patriotic 
motives, in belief that the monies so paid were contributions to the Military Order 
of the Purple Heart, rather than a commercial transaction involving the purchase 
of a set of books from the National Progress League; only a small portion of the 
money from which went to said Order: 

Held, That such acts and practices, under the circumstances set forth, were all to the 
prejudice of the public and constituted unfair and deceptive acts and practices in 
commerce. 


Before Mr. Lewis C. Russell and Mr. Randolph Preston, trial examiners. 

Mr. Jesse D. Kash for the Commission. 

Lakochelle, Brooks & Beardsley, of Chicago, Ill., Mr. Adelbert J. Beyer, 
of Milwaukee, Wis., and Mr. Robert G. Thach and Mr. Joe W. McQueen 
of Washington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
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mission having reason to believe that Military Order of the Purple Heart. 
a corporation, and National Progress League, a corporation, Frank J, 
Mackey and Harold C. Sherman, individually, and as officers of National 
Progress League, a corporation, hereinafter referred to as respondents, 
have violated the provisions of said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public inter- 
est, hereby issues its complaint, stating its charges in that respect as fol- 
lows: 

ParaAGRAPH 1. Respondent, Military Order of the Purple Heart, is a 
corporation, organized, existing and doing business by virtue of the laws 
of the State of New Jersey, with its office and principal place of business 
located at 301 Seymore Street, Lansing, Mich. Respondent also main- 
tains an office at 815 Fifteenth Street, Washington, D. C. 

Respondent, National Progress League, is a corporation, organized, ex- 
isting and doing business by virtue of the laws of the State of Illinois, with 
its office and principal place of business at 104 South Michigan Avenue, 
Chicago, Ill. 

Respondent, Frank J. Mackey, is an individual, and is president and 
registered agent, of respondent, National Progress League, with his office 
and principal place of business at 104 South Michigan Avenue, Chicago, 
Ill. and whose home address is 1321 East 65th Street, Chicago, III. 

Respondent, Harold C. Sherman, is an individual, and is secretary of 
corporate respondent, National Progress League, with his office and prin- 
cipal place of business located at 104 South Michigan Avenue, Chicago, 
Ill., and whose home address is 238 South Elmwood Avenue, Oak Park, II]. 

The individual respondents formulate, control, direct and dominate the 
policies, practices and methods of the corporate respondent, National 
Progress League. 

Par. 2. The respondent, Frank J. Mackey, through various corpora- 
tions owned or controlled by him is now and for several years last past 
has been engaged in the publication, sale and distribution of various publi- 
cations including, among others, two sets of books, one entitled, ‘‘ Progress 
of Nations,” consisting of a twelve volume set of history books, and the 
other consisting of two volumes of history and war pictures entitled, “ For- 
ward March.”’ The respondent, Frank J. Mackey, has for a number of 
years fostered and promoted the sale of the above-named publications and 
others through the means and by the instrumentality of contracts made 
by corporations, owned and controlled by him, with patriotic or veteran 
societies or associations. Under the terms of such contracts, the patriotic 
or veteran societies or associations are paid a royalty of 5% to 10% on col- 
lections from sales of said books, in consideration of said societies or associ- 
‘ations sponsoring, or endorsing said publications and allowing said re- 
spondent’s corporations to sell same under the names of said associations 
or societies or under the names of said respondent’s corporations. Under 
said contracts, the respondent, Frank J. Mackey, through corporations 
owned or controlled by him, publishes and pays all the expenses incident 
to the publication of said books, appoints and has supervision over the 
salesmen selling srs and owns ad controls the copyrights or plates 

hich said publications are made. ; 
mye the Soteatits or associations with which said respondent, Frank J. 
Mackey, through Disabled American Veterans of The World War Rehabil- 
itation Department, Inc., a corporation owned by him, had a contract as 
hereinabove mentioned, is “Disabled American Veterans of the World 


War,” a corporation. 
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The corporate respondent, ‘Military Order of the Purple Heart” had 
full knowledge of and was familiar with the aforesaid contract. 

Par. 3. In September 1940 respondent, Frank J. Mackey, began nego- 
tiating with the respondent, Military Order of the Purple Heart, with the 
view of obtaining an agreement with said Military Order of the Purple 
Heart, similar to the contract which existed between Disabled American 
Veterans of the World War, Rehabilitation Department, a corporation, 
and Disabled American Veterans of the World War, a corporation. As 
a result of these negotiations a contract was entered into between the 
corporate respondent, Military Order of the Purple Heart and corporate 
respondent, National Progress League sometime during March 1941. Un- 
der the terms of said contract the respondent, Frank J. Mackey, was to 
purchase the books from the Disabled American Veterans of the World 
War, Department of Rehabilitation, a corporation solely owned by him at 
cost plus $1 per set royalty. Respondent, Frank J. Mackey’s organization, 
respondent, National Progress League, Inc., was to advance the money for 
the payment of these books and was to keep all money collected from the 
sale of same for the first twelve months of operation under said contract. 
The contract further provided that after it had been in effect for twelve 
months the respondent, Military Order of the Purple Heart, was to receive 
a minimum of five percent and a maximum of ten percent on all sales of 
books made by corporate respondent, National Progress League, said 
commission to be based on collections from the sale of the books and not 
on the actual sale price of said books. The variation of from five to ten 
percent in the commissions depended upon the sale price of the books, 
that is, those sets selling at a higher price paid the higher commission. 

Respondent, National Progress League, furnished all the money for the 
financing of the sale of the books and had charge of all sales of same under 
the name of respondent Military Order of the Purple Heart. Corporate 
respondent, National Progress League, was to advance the sum of 
$9,000 to the corporate respondent, Military Order of the Purple Heart, 
on a basis of $600 cash for the purpose of furnishing respondent, Military 
Order of the Purple Heart, an office in Washington, D. C., and was to pay 
the sum of $700 per month for twelve months. This $9,000 advance was 
in lieu of any commissions which respondent, Military Order of the Purple 
Heart, might be entitled to as a result of the sales of books made by 
respondent, National Progress League, acting as the Military Order of the 
Purple Heart during the first twelve months of the operation under said 
contract. 

Under the terms of said contract, all advertising, promotional work 
employment of salesmen, was handled by corporate respondent, National 
Progress League. : 

Par. 4. On February 22, 1932, by order of the President of the United 
States, the War Department revived the Order of the Purple Heart an 
award established by General George Washington at Newburgh, August 7 
1782, during the War of the Revolution. As far as known records show 
this award was granted to only three men by General Washington, it was 
granted for unusual gallantry, extraordinary fidelity and essential service 
when such facts were certified to the Commander in Chief with certificates 
from the Commanding Officer of the regiment and brigade to which the 
candidate for reward belongs, or by other incontestable proofs. Subse- 
quent to the Revolutionary War, the Order of the Purple Heart fell into 
disuse and no further awards were made. The Order vanished from public 
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sight enh references to the scanty official records concerning it practically 
ceased. 

In recent years public interest was aroused by publication of articles 
concerning this rare decoration, and its revival was projected and it was 
revived on the two hundredth anniversary of General Washington’s birth. 
The award of the Purple Heart for acts or services performed prior to 
February 22, 1932, is confined to those persons who, as members of the 
Army, were awarded the Meritorious Service Citation Certificate by the 
Commander in Chief, American Expeditionary Forces, or who were 
wounded in action in any war, or campaign under conditions which en- 
titled them to wear a wound chevron. The War Department has issued 
approximately 70,000 of these medals. 

The first gathering of the Military Order of the Purple Heart was in 
1935, at which time an organization was formed and a constitution was 
adopted. Shortly afterwards the organization was incorporated as the 
“Military Order of the Purple Heart.’”’ It is now National in scope and 
has some 4500 members. 

Par. 5. The respondent, National Progress League, and respondents, 
Frank J. Mackey and Harold C. Sherman, are now and since March, 1941, 
have been engaged in the sale and distribution of books, including a twelve 
volume set of books designated ‘‘ Progress of Nations’”’ and a two volume 
set entitled ‘Forward March.” 

In the course and conduct of their business, the said respondents, Na- 
tional Progress League, Frank J. Mackey and Harold C. Sherman, cause 
their books, when sold, to be transported from their place of business in the 
State of Illinois to the purchasers thereof located in various other States 
of the United States and in the District of Columbia. Respondents, Na- 
tional Progress League, a corporation, Frank J. Mackey and Harold C. 
Sherman, maintain, and at all times mentioned herein have maintained, a 
course of trade in their said books in commerce among and between the 
various States of the United States and in the District of Columbia. 

The respondents, Military Order of the Purple Heart, National Progress 
League, Frank J. Mackey, and Harold C. Sherman, have acted in con- 
junction and cooperation each with the other in carrying out the acts and 
practices herein set forth. 

Par. 6. In the course and conduct of their said business and for the 
purpose of promoting the sale of said books, the corporate respondent, 
National Progress League, and respondents, Frank J. Mackey and Har- 
old C. Sherman, have made and are now making many false and mislead- 
ing statements and representations to prospective purchasers of such 
books, such statements and representations being made through respond- 
ents’ salesmen and representatives and by other means. Among and 
typical of said statements and representations, are the following: 

That respondents’ salesmen and representatives are members of the or- 
ganization known as the “ Military Order of the Purple Heart”’; that re- 
spondents’ books are being sold only to certain selected customers. 

That the organization known as the “Military Order of the Purple 
Heart”’ receives the entire profit from the sales of said books and that one 
purchasing such book is in effect making contribution to said organization. 

That the funds derived from the sale of said books will be used by said 
organization known as the “‘ Military Order of the Purple Heart” to defray 
the expense of said organization’s activities and efforts in combatting anti- 
American and subversive organizations and influences in the United 


States, 
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That said organization was attempting to raise a fund to continue the 
work of the Dies Committee, a Congressional Committee investigating 
subversive activities in the United States. 

That on account of the failure of Congress to make further appropria- 
tions to said Committee it was necessary to call upon patriotic citizens to 
raise a fund to carry on this work. 

A further practice on the part of the respondents in promoting the sale 
of said books is the wrongful use of letters from prominent military men 
and others prominent in public life endorsing the aims and purposes of the 
Military Order of the Purple Heart, Inc. Such letters are represented by 
the respondents as being endorsements of said books, when in truth and in 
fact such letters have no reference to said books, but relate to the general 
aims and purposes of said corporation. 

In numerous instances the fact that books are being sold by said re- 
spondents is concealed from customers and prospective customers, re- 
spondents’ proposition as presented by their salesmen and representatives 
taking the form of a patriotic and emotional appeal addressed to said cus- 
tomers and prospective customers. The Military Order of the Purple 
Heart is represented as having launched a great legislative and educational 
campaign against subversive influences and activities in the United States 
and prospective purchasers of respondents’ books are urged to participate 
in and contribute to such campaign. Those subscribing to such purported 
campaign are finally advised that they will receive a set of books, the books 
being made to appear as an incidental, however, to the subscription to such 
campaign fund. In numerous instances copies of contracts for the purchase 
of said books are not left with the buyers and said buyers are not aware 
that they have actually purchased a set of books until same are received 
by them, or until collection letters or acknowledgments of orders in the 
name of corporate respondent Military Order of the Purple Heart are re- 
ceived by said buyers. 

Par. 7. The foregoing representations made by and on behalf of said 
respondents are false, misleading, and deceptive. In truth and in fact said 
respondents’ salesmen and representatives are not members of the organi- 
zation known as Military Order of the Purple Heart. Said organization 
does not receive the entire profit. derived from the sale of said books nor 
does the profit from the sale of said books constitute a contribution to said 
organization or to any campaign conducted by it. Said books, on the con- 
trary, are sold by said respondents as an ordinary commercial transaction 
for the benefit of respondents, National Progress League, Frank J. Mackey 
and Harold C. Sherman, and the only profit derived by the respondent, 
Military Order of the Purple Heart, from the sale of such books, is, and 
has been, the respective royalties hereinabove mentioned, and the pro- 
ceeds from the sale of said books are used by said corporate respondent, 
Military Order of the Purple Heart, for maintaining an office in Wash- 
ington, D. C., in order to be in touch with the Congress of the United 
States and various Veterans’ organizations at the seat of the Government 
in Washington, D. C., and to promote and sponsor legislation affecting its 
membership and is not used by said organization to defray its expenses in 
combatting anti-American and subversive organizations and influences in 
the United States. The sale of said books is not restricted to any group or 
number of persons but said books are sold indiscriminately to the general 
public. Funds derived from the sale of said books are not used to assist 
the Dies Committee or any other Congressional committee in curbing 
subversive activities of groups unfriendly to the United States, 
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Par. 8. A further deceptive and misleading practice employed by the 

respondent, Military Order of the Purple Heart, consists of placing in the 
hands of the corporate respondent, National Progress League, letterheads, 
stationery and billheads bearing the name, ‘‘The Military Order of the 
Purple Heart,” and allowing said corporate respondent, National Progress 
League, to use contract forms bearing the title ‘Military Order of the 
Purple Heart”’ outlining the ‘‘ Americanism program” of said organization 
and containing at the end of same an order blank for purchasing a set of 
books and directing checks to be made payable to said Order, and bearing 
the statement, ‘Positively No Donations Accepted.”’ 
_ Afurther deceptive and misleading practice of the respondents’ salesmen 
is to represent to prospective purchasers or contributors that prominent 
citizens, residing in the locality wherein said prospective purchasers reside 
and who are known to said prospective purchasers, have purchased said 
books or made donations, when no such purchases have been made or do- 
nations given. 

Par. 9. The use by the respondents of the foregoing acts, practices and 
methods has the tendency and capacity to and does mislead and deceive 
a substantial portion of the purchasing public into the erroneous and mis- 
taken belief that the above said false statements and representations are 
true, and to induce the purchasing public to purchase substantial quan- 
tities of respondents’ books as a result of such erroneous and mistaken 
belief. 

Par. 10. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on March 5, 1942, issued and subsequently 
served its complaint upon the respondents, Military Order of the Purple 
Heart, a corporation, National Progress League, a corporation, and Frank 
J. Mackey and Harold C. Sherman, individually, and as officers of Na- 
tional Progress League, a corporation, charging them with the use of 
unfair and deceptive acts and practices in commerce in violation of the 
provisions of said act. After the issuance of said complaint and the filing 
of respondents’ answer thereto, testimony and other evidence in support 
of and in opposition to the allegations of said complaint were introduced 
before trial examiners of the Commission theretofore duly designated by 
it, and said testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter this proceeding regularly came 
on for final hearing before the Commission upon said complaint, answer 
thereto, testimony and other evidence, report of the trial examiners upon 
the evidence and exceptions filed thereto, briefs filed in support of the 
complaint and in opposition thereto, and oral argument of counsel; and 
the Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion drawn 


therefrom. 
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FINDINGS AS TO THE FACTS 


ParaGarapH 1. Respondent, Military Order of the Purple Heart, is a 
corporation, organized, existing, and doing business under and by virtue 
of the laws of the State of New Jersey, with its office and principal place of 
business located at 301 Seymore Street, Lansing, Mich. Said respondent 
also maintains an office at 815 Fifteenth Street, Washington, D.C. The 
Military Order of the Purple Heart, which was founded in 1935, is an or- 
ganization of veterans of the wars of the United States who have been 
awarded the Order of the Purple Heart, established by General George 
Washington in 1782 and revived on February 22, 1932, by order of the 
President of the United States. All veterans and members of the armed 
forces who receive the Order of the Purple Heart automatically become 
members of respondent, Military Order of the Purple Heart, but only those 
members who pay dues have the power to vote. 

Par. 2. Respondent, National Progress League, is a corporation, or- 
ganized, existing, and doing business by virtue of the laws of the State of 
Illinois, with its office and principal place of business at 104 South Mich- 
igan Avenue, Chicago, III. 

Respondent, Frank J. Mackey, is an individual, and is president and 
director of the respondent, National Progress League, with his office and 
principal place of business at 104 South Michigan Avenue, Chicago, II1., 
and whose home address is 1321 East 65th Street, Chicago, Ill. Said re- 
spondent is also president of the Disabled American Veterans of the World 
War Rehabilitation Department, a corporation. 

Respondent, Harold C. Sherman, is an individual, and is a director and 
secretary of the corporate respondent, National Progress League, with his 
office and principal place of business located at 104 South Michigan Av- 
enue, Chicago, Ill., and whose home address is 238 South Elmwood Av- 
enue, Oak Park, Ill. 

The individual respondents formulate, control, direct, and dominate the 
policies, practices, and methods of the corporate respondent, National 
Progress League. 

Par. 3. During the latter part of the year 1929 the Disabled American. 
Veterans of the World War Rehabilitation Department entered into a 
contract with the Disabled American Veterans of the World War, by the 
terms of which contract the Disabled American Veterans of the World 
War were to receive a certain income from the sale of certain books and 
pamphlets, including the publications “‘ Progress of Nations” and “‘ For- 
ward March.” . 

Par. 4. For several years last past the corporate respondent, National 
Progress League, and the individual respondents, Frank J. Mackey and 
Harold C. Sherman, have been engaged in the sale and distribution of cer- 
tain publications and pamphlets, including two sets of books, one entitled 
‘Progress of Nations,’’ consisting of a twelve-volume set of history books, 
and the other entitled “‘Forward March,” consisting of two volumes of 
history and war pictures. The respondents cause said publications, when 
sold, to be transported from the place of business of the National Progress 
League in the State of Illinois to purchasers thereof located in various 
other States of the United States. The respondents maintain, and at all 
times mentioned herein have maintained, a course of trade in said books 
and publications in commerce among and between the various States of 
the United States. 
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Par. 5. For the purpose of inducing the purchase of the bocks and pub- 
lications sold and distributed by them, the respondents, National Progress 
League, Frank J. Mackey, and Harold C. Sherman, adopted a plan of pro- 
cedure which involved the use, for a consideration, of the name and pres- 
tige of the Military Order of the Purple Heart in connection with the sale 
and distribution of said books and publications. 

In furtherance of this plan of procedure, the respondent, Frank J. 
Mackey, as president of the Disabled American Veterans of the World 
War Rehabilitation Department, caused the contract with the Disabled 
Veterans to be canceled as of April 1, 1941. The Disabled American 
Veterans of the World War Rehabilitation Department, by its president, 
respondent, Frank J. Mackey, thereupon entered into a contract with the 
Military Order of the Purple Heart on March 5, 1941, by the terms of 
which contract the Disabled American Veterans of the World War Re- 
habilitation Department, as publishers, agreed to publish the sets of books 
known as “ Progress of Nations”’ and “‘ Forward March” and certain other 
publications and to sell said publications to respondent Military Order of 
the Purple Heart or its authorized agent at manufacturing cost plus a 
royalty of $1 per set for a period of five years and as long thereafter as was 
mutually satisfactory. 

Thereafter, the 18th day of March 1941, the respondent, National 
Progress League, by its president, Frank J. Mackey, entered into an agree- 
ment with the Military Order of the Purple Heart to finance and assume 
complete control of the sale and distribution of the publications to be sup- 
plied by the Disabled American Veterans of the World War Rehabilitation 
Department and to use in connection with the sale of such publications 

the name, letterheads, emblem, and official seals of the Military Order of 
the Purple Heart and the signature of its National Commander and 
that of its Americanism Legislative Chairman. The respondent, National 
Progress League, was further authorized by this agreement to take con- 
tracts for the purchase of said books in the name of the Military Order of 
the Purple Heart, to accept checks payable to the order of the Military 
Order of the Purple Heart, and to endorse and deposit such checks in a 
bank account under the sole control of the respondent, National Progress 
League. Except for the right of inspection of the books of the National 
Progress League, the Military Order of the Purple Heart had no control 
over the funds received from the sale of the publications. 

By the terms of this agreement the National Progress League agreed to 
pay over to the Military Order of the Purple Heart certain fixed sums pay- 
able as follows: $750 each month for the period from May 15, 1941, to 
April 15, 1942; and on all business sold after April 1, 1942, 5 percent of the 
amount collected on all orde s oi $50 or less, 7 percent of the amount col- 
lected on all orders from $51 to $100, inclusive, and 10 percent on all orders 
in excess of $100, said payments to be made on the 15th of the month fol- 
lowing the month in which collections were received, beginning May 15, 
bie was further agreed that at the expiration of the contract or the com- 
plete liquidation of the business, the respondent, National Progress 
League, would pay over to the respondent Military Order of the Purple 
Heart any profits shown on its books of account or, if a loss resulted from 
the operation of the business, such loss would be assumed by respondent, 
National Progress League, without any liability on the part of the respond- 
ent, Military Order of the Purple Heart. 
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Since it was provided that the contract should be for a period of five 
years and should remain in force and effect as long thereafter as was mutu- 
ally satisfactory and since the profits, if any, were payable to the Military 
Order of the Purple Heart only at the expiration of this contract or the 
complete liquidation of the business, it is evident that it was not within the 
contemplation of the parties that there would be any substantial profits 
accruing to the Military Order of the Purple Heart over and above the 
fixed payments provided for in said contract. 

Par. 6. Pursuant to, and in performance of, their contract with the 
Military Order of the Purple Heart, the respondents, National Progress 
League, Frank J. Mackey, and Harold C. Sherman, opened an office in 
the name of the Military Order of the Purple Heart located at the offices 
of the National Progress League at 104 South Michigan Avenue, Chicago, 
Ill., and advertised for, investigated, and employed salesmen to sell said 
publications. After a salesman was selected, he was approved by the 
Americanism Legislative Chairman of the Military Order of the Purple 
Heart, who issued a credential letter to said salesman on the stationery of 
the respondent, Military Order of the Purple Heart. 

Par. 7. By means of the contract, hereinabove described, which au- 
thorized and permitted the respondent, National Progress League, to 
maintain an office in the name of the respondent, Military Order of the 
Purple Heart, to transact business under said respondent’s name, to cash 
checks and to sign all correspondence in the name of said respondent, and 
to maintain complete control over all funds received from the sale of said 
books, the respondents, Frank J. Mackey, Harold C. Sherman, and Na- 
tional Progress League, were placed in a position to act with full freedom 
as though they were in fact the Military Order of the Purple Heart. 

Par. 8. In’the course and conduct of their business of selling the publi- 
cations hereinbefore described and in furtherance of the plan of procedure 
adopted to induce the purchase of these various books and publications 
the respondents, National Progress League, Frank J. Mackey, and Harold 
C. Sherman, through their various salesmen, did not advise purchasers and 
prospective purchasers that they were engaged in the sale of publications 
as a commercial enterprise but, instead, appealed directly to the patriot- 
ism of purchasers and prospective purchasers and their sympathy for vet- 
erans and members of the armed forces who had been wounded in action. 

The customary procedure of a salesman when contacting a purchaser or 
prospective purchaser was to inform such prospect that he was connected 
with the Military Order of the Purple Heart and then discuss in detail the 
Purple Heart award for those wounded in action and the aims and pur- 
poses of the Military Order of the Purple Heart.- Considerable emphasis 
would be placed on subversive activities and anti-American influences of 
various organizations and in the public schools. It was only after the 
prospect was placed in a more or less receptive mood to contribute to the 
Military Order of the Purple Heart that any mention of books was made. 

In making this presentation in connection with the offering for sale of 
said books and publications, the salesmen of said respondents variously 
represented, directly and by implication, that they were soliciting dons- 
tions or contributions for the Military Order of the Purple Heart: that all 
funds received were to be used by the Military Order of the Purple Heart 
in combating anti-Americanism and subversive activities of organizations 
and in the public schools and colleges; that they were engaged in raising 
funds to be used by the Military Order of the Purple Heart for assisting or 
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financing the Dies Committee and continuing its work; that the funds so 
raised were to be used to finance an educational campaign against sub- 
versive activities and influences; and that the books to be delivered were 
of secondary importance and would be sent in appreciation of the donation 
given. 

While it is true that the contract used contained the statement, “ Posi- 
tively no donations accepted,” this was not called to the purchaser’s atten- 
tion but, instead, in most cases the salesmen hurriedly caused the pur- 
chaser to sign the contract without reading it, in many cases as evidence 
of his contribution. Furthermore, the entire plan of procedure was to 
convey to the purchaser that contributions were being solicited to carry 
out the aims and purposes of the Military Order of the Purple Heart. In 
support of such plan the contract first recited the Americanism program 
of the Military Order of the Purple Heart and then procéeded with the 
following: 


Military Order of the Purple Heart 
104 South Michigan Avenue 
Chicago, Illinois 
_ Wishing to express my approval of the above program and desiring to support it 
actively, I do hereby order and authorize you to deliver to any common carrier, ad- 
dressed according to instructions attached * * *, 


During the period from April 1, 1941, to November 1948 the gross sales 
on contracts taken in the name of the Military Order of the Purple Heart 
amounted to $650,000. These funds so collected on such contracts did not 
go direct to the Military Order of the Purple Heart but to the National 
Progress League, and only five to ten percent of the money received, de- 
pending on the amount of the purchase, was paid over to the Military 
Order of the Purple Heart by the respondent, National Progress League. 
The percentage paid to the Military Order of the Purple Heart by the 
respondent, National Progress League, under the terms of their said con- 
tract amounted to approximately $60,000, practically all of which was used 
by the Military Order of the Purple Heart for service work for veterans 
and to pay the expenses of the Washington office. None of the funds were 
used to assist the Dies Committee or to combat subversive activities, as 
represented by the salesmen at the time the orders were obtained. 

While the contract entered into between the National Progress League 
and the Military Order of the Purple Heart provided for an annual state- 
ment to be supplied by the respondent, National Progress League, show- 
ing expenses and details of operation, there is no evidence that any such 
statements were supplied or that any supervision was made of respondents’ 
books of account other than occasional examination by officers of respond- 
ent, Military Order of the Purple Heart. 

Par. 9. Without detracting from the laudable aims and purposes of 
the Military Order of the Purple Heart and with full sympathy with the 
results which it has accomplished in its assistance to veterans, the Com- 
mission is nevertheless of the opinion, and so finds, that the acts and prac- 
tices and the plan of procedure followed by the respondents, National 
Progress League, Frank J. Mackey, and Harold C. Sherman, have a tend- 
ency and capacity to mislead and deceive a substantial portion of the 
purchasing public and to induce them to purchase the publications sold by 
said respondents because of patriotic motives, in the belief that the monies 
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so paid were contributions to support the aims and purposes of the Mili- 
tary Order of the Purple Heart, rather than a commercial transaction in- 
volving the purchase of a set of books from the National Progress League, 
with only a small portion of the money so paid going to the Military 
Order of the Purple Heart. 

Par. 10. The Commission further finds that the amount of supervision 
maintained by the Military Order of the Purple Heart over the conduct 
of the respondents, National Progress League, Frank J. Mackey, and 
Harold C. Sherman, in the performance of their contract with the Military 
Order of the Purple Heart was not sufficient to inform either the officers or 
the members of the Military Order of the Purple Heart as to the acts and 
practices actually being pursued by said respondents in the sale and dis- 
tribution of their said books under the name of the Military Order of the 
Purple Heart. 

CONCLUSION 


The aforesaid acts and practices of the respondents, National Progress 
League, a corporation, and Frank J. Mackey and Harold C. Sherman, in- 
dividually, and as officers of the National Progress League, a corporation, 
as herein found, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within the in- 
tent and meuning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, answer of the respondent, testi- 
mony and other evidence taken before trial examiners of the Commission 
theretofore duly designated by it in support of the allegations of said com- 
plaint and in opposition thereto, report of the trial examiners upon the ey- 
idence and exceptions filed thereto, briefs filed in support of the complaint 
and in opposition thereto, and oral argument of counsel; and the Commis- 
sion having made its findings as to the facts and its conclusion that re- 
spondents, National Progress League, a corporation, and Frank J. Mackey 
and Harold C. Sherman, have violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, National Progress League, a corpo- 
ration, and its officers, agents, representatives, and employees, and the 
respondents Frank J. Mackey, an individual, and Harold C. Sherman, an 
individual, and their respective agents, representatives, and employees 
directly or through any corporate or other device in connection with the 
offering for sale, sale, and distribution of certain sets of books designated 
“Progress of Nations” and “Forward March” and other books and pub- 
lications and in commerce as ‘‘commerce”’ is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Entering into, continuing, or carrying out any contract or plan of 
procedure involving the use of the name and prestige of the Military Order 
of the Purple Heart or any other similar patriotic organization, which is 
designed to or which enables the respondents to induce the purchasing 
public to purchase respondents’ books or other publications in the belief 
that they are dealing directly with the Military Order of the Purple Heart 
or any-other similar patriotic organization when, in fact, they are dealing 
with a private concern engaged in the sale of books and other publications 
as a commercial enterprise for profit. 
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2. Representing directly or by implication that any customer purchas- 
- ing any of respondents’ books or publications is in effect making a direct 
contribution to the Military Order of the Purple Heart or any other 
patriotic organization. 

3. Representing directly or by implication that the funds derived from 
the sale of respondents’ books or publications will be used by the Military 
Order of the Purple Heart or any other similar patriotic organization to 
defray the expense of such organization’s activities and efforts in com- 
bating anti-American and subversive organizations and influences in the 
United States. 

4. Representing directly or by implication that the respondents are 
engaged in raising funds to continue the work of any Congressional in- 
vestigating committee. 

5. Representing directly or by implication that any patriotic organ- 
ization will participate in the profits derived from books or publications 
sold and distributed by the respondents without disclosing the extent to 
which such organization actually participates in the funds collected. 

6. Representing directly or by implication that respondents are engaged 
in any enterprise other than a commercial enterprise for profit. 

It is further ordered, That the complaint herein be, and the same hereby 
is, dismissed as to the respondent Military Order of the Purple Heart, a 
corporation. ae 

It is further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which they have com- 
plied with this order. 

650780 —47 —43 
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In THEe MATTER OF 
LIQUID TIGHT PAPER CONTAINER ASSOCIATION ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4675. Complaint, Jan. 22, 1942—Decision, May 29, 1945 


Where an association; its secretary; and eight members, engaged in the manufacture 
and interstate sale and distribution of cylindrical liquid tight paper containers in 
competition with one another and with others except insofar as such competition 
had been restrained as below set forth— : 

Entered into and carried out understandings, agreements, combinations and conspira- 
cies among themselves for the purpose of restraining, and eliminating competition 
and creating a monopoly in the sale of cylindrical liquid tight paper containers in 
commerce, pursuant to which they— 

(1) Agreed to and did fix and maintain uniform delivered prices, and uniform discounts 
and other terms and conditions governing the sale of cylindrical liquid tight paper 
containers by said members, and standard uniform sizes and colors for such con- 
tainers, and the quality of material used therein; 

(2) Agreed to and did fix and maintain certain percentage quotas which represented 
and limited the amount of business which each of said manufacturers should do, 
and exacted penalties of each member manufacturer whose business exceeded his 
designated percentage quota, and made payments to any who sold less than his 
specified quota; 

(3) Agreed to and did establish and maintain geographical zones throughout the United 
States and uniform price differentials between such zones, so that all purchasers 
within a given zone area, regardless of the distance of the purchaser from the man- 
ufacturer, paid the same delivered price for cylindrical liquid tight paper con- 
tainers; 

(4) Agreed to and did arbitrarily classify customers either as jobbers or consumers, and 
established and maintained uniform price differentials between the two classes, 
and agreed to and did maintain resale prices at which jobber customers were re- 
quired to sell the products of the said member manufacturers, and enforced such 
requirement through refusing the usual jobber discounts to jobbers who did not 
maintain the prices and terms fixed; 

(5) Held and sponsored meetings at which information was exchanged among the said 
manufacturers with respect to prices, discounts, charges, and other terms and con- 
ditions to be fixed for the sale of cylindrical liquid tight paper containers; and 

(6) Agreed to file and in practice did file with the association their price lists for their 
products, and, pursuant to agreement, abided by such filed prices until they filed 
new prices and agreed to file and in practice did file with the association invoices or 
copies thereof showing details of their sales, including price, discount, and terms of 
sale: a 

Whereby aforesaid manufacturer members, as an incident to and a necessary result of 
their members thus making identical delivered prices only, notwithstanding 
freight differences, arbitrarily and systematically charged and received larger sums 
of money from customers located near their respective manufacturing establish- 
ments than from those customers located farther away; forced their near-by cus- 
tomers to pay more to their manufacturers for their products in order that more dis- 
tant ones might pay less; deprived their near-by customers of any price advantage 
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by reason of their proximity to the place of manufacture; and thereby arbitrarily 
and systematically discriminated in price among their respective customers in bad 
faith in order to suppress competition in price among themselves ‘ 

With the effect of unduly and unlawfully restricting, restraining, hindering, and pre- 
venting price competition between and among said manufacturers in the sale of 
cylindrical liquid tight paper containers in commerce; and of unduly and unlaw- 
fully restricting and restraining trade in such products in commerce as aforesaid; 
and with the tendency and capacity to eliminate competition and create a monop- 
oly in the sale of such products, in such commerce, and of thereby placing in said 
manufacturers the power to control and enhance the prices of their products: 

Held, That such acts and practices, under the circumstances set forth, were all to the 
prejudice of the public and competitors of the said manufacturers, and constituted 
unfair methods of competition in commerce. 


Before Mr. John L. Hornor, trial examiner. 

Mr. Daniel J. Murphy for the Commission. 

Mr. Joseph J. Brown, of Philadelphia, Pa., for respondents generally, 
and along with— 

Mr. Charles H. Farrell, of Kalamazoo, Mich., for Sutherland Paper Co. 

Mr. Roderick William Hoag, of Melrose, Mass., for Russell Box Co. 

Hiscock, Cowie, Bruce, Lee & MaWhinney, of Syracuse, N. Y., for Seal- 
right Co., Inc. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act (38 
Stat. 717; as amended, 52 Stat. 111; 15 U.S.C.A. Sec. 41) and by virtue of 
the authority vested in it by said act, the Federal Trade Commission 
having reason to believe that the parties named in the caption hereof, and 
more particularly hereinafter described and referred to as respondents, 
have violated the provisions of the said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect as 
follows: 

PARAGRAPH 1. Respondent, Liquid Tight Paper Container Association, 
hereinafter referred to as respondent Association, is an unincorporated 
trade association, having its principal office and place of business located 
at 1532 Lincoln-Liberty Building, Philadelphia, Pa. The membership of 
respondent Association is composed of eight individuals, firms or corpo- 
rations engaged in the manufacture, sale, and distribution of cylindrical 

iquid tight paper containers. 
erat camer and affairs of respondent Association are conducted under 
the active management and supervision of a secretary and manager. 

Respondent, George J. Lincoln, Jr., is secretary and manager of re- 
spondent Association with an office located at 1532 Lincoln-Liberty Build- 
ing, Philadelphia, Pa. 

Par. 2. Respondent, Boothby Fibre Can Company, is a corporation, 
organized, existing and doing business under and by virtue of the laws of 
the State of Massachusetts, with its principal office and place of business 
located at 84 Linden Park Street, Boston (Roxbury), Mass. 

Respondents, Gordon S. Smith and George i, Hynes, are copartners, 
doing business under the trade name of Champion Container Company, 
with a principal office and place of business located at Third and Somerset 


Streets, Philadelphia, Pa. 
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Respondent, Fonda Container Company, Inc., is a corporation, organ- 
ized, existing and doing business under and by virtue of the laws of the 
State of New York, with its principal office and place of business located 
at 2150 Erie Street, Utica, N. Y. ‘ 

Respondent, Menasha Products Company, is a corporation, organized, 
existing and doing business under and by virtue of the laws of the State 
of Wisconsin, with its principal office and place of business located at 
Menasha, Wis. — 

Respondent, Minkoff & Rosenfield Brothers, Inc., doing business under 
the trade name of Miro Container Company, is a corporation, organized 
and existing under and by virtue of the laws of the State of New York, 
with its principal office and place of business located at 557 DeKalb 
Avenue, Brooklyn, N. Y. 

Respondent, Russell Box Company, is a corporation, organized, existing 
and doing business under and by virtue of the laws of the State of Massa- 
chusetts, with its principal office and place of business located at 200 Bos- 
ton Avenue, Medford, Mass. 

Respondent, Sealright Company, Inc., is a corporation, organized ex- 
isting and doing business under and by virtue of the laws of the State of 
Hen York, with its principal office and place of business located at Fulton, 
Ney 

Respondent, Sutherland Paper Company, is a corporation, organized, 
existing and doing business under and by virtue of the laws of the State 
of Michigan, with its principal office and place of business located at 
Kalamazoo, Mich. 

Respondents, Boothby Fibre Can Company, Gordon S. Smith and 
George T. Hynes, copartners, doing business under the firm name of 
Champion Container Company, Fonda Container Company, Inc., Men- 
asha Products Company, Minkoff & Rosenfield Brothers, Inc., Russell 
Box Company, Sealright Company, Inc., Sutherland Paper Company 
hereinafter referred to as respondent manufacturers, are all respectively 
respondent members of the respondent Association. 

Par. 3. Respondent manufacturers are all respectively manufacturers 
of cylindrical liquid tight paper containers and in the regular course and 
conduct of their respective businesses sell and distribute cylindrical liquid 
tight paper containers manufactured by them to the purchasers thereof 
and in connection with said sales ship and transport, or cause to be shipped 
and transported, said cylindrical liquid tight paper containers, in com- 
merce, to the purchasers thereof, located in the various States of the 
United States other than the States of origin of said shipments, and in the 
District of Columbia. All respondent manufacturers have maintained 
and still do maintain, a regular current of trade in cylindrical liquid tight 
paper containers in commerce between and among the various States of 
the United States and in the District. of Columbia. . 

Par. 4. Respondent Association and respondent, George J. Lincoln 
Jr., are not engaged in commerce, but have aided, abetted furthered. 
cooperated with and were instrumentalities of, and parties to, some or all 
of the understandings, agreements, combinations, and conspiracies herein- 
pie set aero ree a ae eA and participated in the performance 
of some or all of the acts and practices done in ; 
furtherance thereof. pee o sien creda 

Par. 5. Respondent manufacturers in the regular course a 
of their respective businesses have been and nee active and ee 
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competition with each other and with other manufacturers and sellers of 
cylindrical liquid tight paper containers in the sale thereof to purchasers 
for shipment in commerce between and among the several States of the 
United States and in the District of Columbia, except to the extent to 
which such competition has been restrained, lessened, injured and sup- 
pressed by the understandings, agreements, combinations, and conspir- 
acies hereinafter set forth. 

Par. 6. Respondent Association, respondent, George J. Lincoln, Jr., 
and respondent manufacturers, during and in the period of more than 
three years last past, have entered into and thereafter carried out under- 
standings, agreements, combinations, and conspiracies, for the purpose 
of restricting, restraining, suppressing, and eliminating competition and 
creating a monopoly in the sale of cylindrical liquid tight paper containers 
in trade and commerce as aforesaid. é 

Par. 7. Pursuant to said understandings, agreements, combinations 
and conspiracies, and in furtherance thereof, the said respondents have en- 
gaged in and performed, and are now engaging in and performing the fol- 
' lowing acts and practices: 

1. Agreed to fix and maintain and have fixed and maintained uniform 
delivered prices at which cylindrical liquid tight paper containers are to be 
sold, and are sold, by respondent manufacturers. 

2. Agreed to fix and maintain and have fixed and maintained uniform 
discounts and other terms and conditions for the sale of cylindrical liquid 
tight paper containers sold and distributed by respondent manufacturers. 

3. Agreed to fix and maintain and have fixed and maintained standard 
uniform sizes, colors, and quality of materials for cylindrical liquid tight 
paper containers sold and distributed by respondent manufacturers. 

4. Agreed to fix and maintain and did fix and maintain certain re- 
spective percentage quotas which represented, and limited, the amount of 
business that each respective respondent manufacturer should do; pen- 
alties were exacted from the respondent manufacturer whose business ex- 
ceeded his respective percentage quota and payments were made to the 
respondent manufacturer who sold lessthan hisrespective percentage quota. 

5. Agreed to establish and maintain and have established and main- 
tained geographical zones throughout the United States, and have fixed 
and maintained uniform price differentials between such zones. 

6. Agreed to adopt and maintain and have adopted and maintained a 
zoning system whereby the United States is divided into certain zone 
areas so that all purchasers within a given zone area, regardless of the dis- 
tance of the place of business of said purchaser from the place of business 
of a respondent manufacturer, received the same delivered price on cylin- 
drical liquid tight paper containers manufactured and sold by respondent 
manufacturers. i 

7. Agreed to arbitrarily classify and have arbitrarily classified their 
respective customers either as jobbers or consumers and have established 
and maintained uniform price differentials between the respective classes. 

8. Agreed to maintain and have maintained resale prices at which their 
respective jobber customers sell their said products by not allowing usual 
jobber discounts to those jobbers who do not or will not sell at the manu- 
facturers’ published suggested prices and terms. 

9. Respondent manufacturers have— 

(a) Agreed to file, and in practice have actually filed, with the respond- 
ent Association their price lists for cylindrical liquid tight paper con- 
tainers. 
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(b) Agreed to abide by, and in practice did abide by, such filed prices 
until new and different prices were so filed by them. 

(c) Agreed to file, and in practice have actually filed, with the respond- 
ent Association invoices covering the sale of cylindrical liquid tight paper 
containers. 

10. Respondents have used, and are now using, other methods and 
means designed 'to suppress and prevent competition and restrict and re- 
strain the sale of cylindrical liquid tight paper containers. 

Par. 8. Each of said respondents herein acted in concert and coopera- 
tion with one or more of the other respondents in doing and performing the 
acts and things hereinabove alleged in furtherance of said understandings, 
agreements, combinations and conspiracies. 

Par. 9. Asan incident to and a necessary result of their agreed policy 
and practices of making delivered prices only and of making such prices 
identical, notwithstanding differences in the actual freight from the various 
shipping points to given distances, the respective respondent manufactur- 
ers have arbitrarily and systematically demanded, charged, accepted and 
received larger sums of money for their products from their customers 
located near their respective manufacturing establishments than from 
their customers located at greater distances; have thereby forced their 
near-by customers to pay more to respondent manufacturers for their 
products in order that more distant ones might pay less; have deprived 
their near-by customers of any price advantage by reason of their proxim- 
ity to the place of manufacture; and have thereby arbitrarily and sys- 
tematically discriminated in price among their respective customers in 
bad faith in order to suppress competition in price among respondent 
manufacturers. 

Par. 10. Said understandings, agreements, combinations, and con- 
spiracies, and the things done thereunder and pursuant thereto, and in 
furtherance thereof, as hereinabove alleged, have had and do have the 
effect of unduly and unlawfully restricting, restraining, hindering, and pre- 
venting price competition between and among respondents in the sale of 
cylindrical liquid tight paper containers, in commerce within the intent 
and meaning of the Iederai Trade Commission Act; of unduly and unlaw- 
fully restricting and restraining trade and commerce in said products in 
said commerce; of eliminating competition, with the tendency and capac- 
ity of creating a monopoly, in the sale of said products in said commerce; 
of placing in respondents the power to control and enhance prices; of un- 
reasonably restraining such commerce in said products. 

Said understandings, agreements, combinations and conspiracies, and 
the things done thereunder and pursuant thereto and in furtherance 
thereof, as above alleged, constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commission 
Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Iederal Trade Commission on January 22, 1942, issued and subsequently 
served its complaint in this proceeding upon the respondents named in the 
caption hereof, charging them with the use of unfair methods of competi- 
tion in commerce in violation of the provisions of that act. After the 
filing by the respondents of their answers to the complaint, and after 
certain testimony and other evidence had been introduced before a trial 
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examiner of the Commission theretofore duly designated by it, the re- 
spondents requested leave of the Commission to withdraw the answers 
theretofore filed by them and to substitute therefor answers admitting all 
of the material allegations of fact set forth in the complaint, and waiving 
all intervening procedure and further hearings as to the facts. Such leave 
being granted, the original answers were withdrawn by the respondents 
and the substitute answers duly filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing before the 
Commission on the complaint, substitute answers, and testimony and 
other evidence; and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


PARAGRAPH 1. Respondent, Liquid Tight Paper Container Association, 
hereinafter frequently referred to as respondent association or as the asso- 
ciation, is an unincorporated trade association, with its principal office and 
place of business located at 1532 Lincoln-Liberty Building, Philadelphia, 
Pa. The membership of the association comprises certain individuals, 
firms, and corporations engaged in the manufacture, sale, and distribution 
of cylindrical liquid tight paper containers. The business and affairs of the 
association are conducted under the active management and supervision 
of an officer designated as a secretary and manager. 

Respondent, George J. Lincoln, Jr., is secretary and manager of the 
respondent association, his office being located at 1532 Lincoln-Liberty 
Building, Philadelphia, Pa. 

Par. 2. Respondent, Boothby Fibre Can Company, is a corporation, 
organized and existing under and by virtue of the laws of the State of 
Massachusetts, with its office located at 84 Linden Park Street, Boston 
(Roxbury), Mass. The corporation discontinued active business opera- 
tions about November, 1942, and withdrew from membership in the re- 
spondent association about June, 1941. 

Respondents, Gordon 8. Smith and George T. Hynes, were until April 9, 
1944, copartners, doing business under the trade name Champion Con- 
tainer Company, with their principal office and place of business located at 
Third and Somerset Streets, Philadelphia, Pa. Respondent, Smith, died 
on April 9, 1944, and since that date respondent, Hynes, has continued to 
operate the business under the same trade name. 

Respondent, Fonda Container Company, Inc., is a corporation, organ- 
ized, existing, and doing business under and by virtue of the laws of the 
State of New York. Its principal office and place of business were formerly 
located at 2150 Erie Street, Utica, N. Y., but since August, 1942, have 
been located in St. Albans, Vt. 

Respondent, Menasha Products Company, is a corporation, organized, 
existing, and doing business under and by virtue of the laws of the State of 
Wisconsin, with its principal office and place of business located in Men- 
asha, Wis. The corporation withdrew from membership in the association 
about June, 1942. 

Respondent, Minkoff & Rosenfield Brothers, Inc., is a corporation, or- 
ganized and existing under and by virtue of the laws of the State of New 
York, with its principal office and place of business located at 537 DeKalb 
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Avenue, Brooklyn, N. Y. The corporation does business under the trade 
name Miro Container Company. 

Respondent, Russell Box Company, is a corporation, organized, existing, 
and doing business under and by virtue of the laws of the State of Michi- 
gan, with its principal office and place of business located in Kalamazoo, 
Mich. The corporation withdrew from membership in the association 
about July 1, 1941, and in December, 1941, discontinued that portion of 
its business relating to round paper containers. 

Respondent, Sealright Company, Inc., is a corporation, organized, ex- 
isting, and doing business under and by virtue of the laws of the State of 
New York, with its principal office and place of business located in Fulton, 
N. Y. 

Respondent, Sutherland Paper Company, is a corporation, organized, 
existing, and doing business under and by virtue of the laws of the State of 
Michigan, with its principal office and place of business located in Kala- 
mazoo, Mich. 

The respondents named in this paragraph, frequently referred to here- 
inafter as respondent manufacturers, have all been members of the re- 
spondent association and, with the exceptions noted above, are now mem- 
bers of the association. 

Par. 3. All of the respondent manufacturers are or have been re- 
spectively engaged in the manufacture of cylindrical liquid tight paper 
containers and in the sale and distribution thereof, causing such products, 
when sold, to be shipped or transported to purchasers located in various 
States of the United States other than the States in which such shipments 
originate, and in the District of Columbia. Each of the respondent man- 
ufacturers maintains or has maintained a regular current of trade in its 
products in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 4. Respondent association and respondent, George J. Lincoln, Jr., 
are not engaged in commerce but have aided, abetted, furthered, and par- 
ticipated in the understandings, agreements, combinations, and conspir- 
acies hereinafter described, and have actively cooperated and participated 
in the performance of the acts and practices done pursuant thereto and in 
furtherance thereof. 

Par. 5. The respondent manufacturers are or have been in active and 
substantial competition with one another and with other individuals, 
firms, and corporations engaged in the sale and distribution of cylindrical 
liquid tight paper containers in commerce among and between the various 
States of the United States and in the District of Columbia, except insofar 
as such competition has been restrained, lessened, injured, and suppressed 
as a result of the understandings, agreements, combinations and conspir- 
acies hereinafter set forth. 

Par. 6. The respondents have during the last several years entered into 
and carried out understandings, agreements, combinations, and conspir- 
acies among themselves for the purpose of restricting, restraining, sup- 
pressing, and eliminating competition and creating a monopoly in the sale 
of cylindrical liquid tight paper containers in commerce as aforesaid. Pur- 
suant to and in furtherance of such understandings, agreements, combina- 
tions, and conspiracies, the respondents have engaged in the following acts 
and practices: 

1. Agreed to fix and maintain and have fixed and maintained uniform 
delivered prices governing the sale of cylindrical liquid tight paper con- 
tainers by the respondent manufacturers, : ea 
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2. Agreed to fix and maintain and have fixed and maintained uniform 
discounts and other terms and conditions governing the sale of such con- 
tainers. 

3. Agreed to fix and maintain and have fixed and maintained standard 
uniform sizes and colors for such containers, and the quality of materials 
used therein. 

4. Agreed to fix and maintain and have fixed and maintained certain 
percentage quotas which represented and limited the amount of business 
which each of the respondent manufacturers should do. Penalties were 
exacted from any respondent manufacturer whose business exceeded his 
designated percentage quota, and payments were made to any respondent 
manufacturer who sold less than his specified quota. 

5. Agreed to establish and maintain and have established and main- 
tained geographical zones throughout the United States and uniform price 
differentials between such zones. 

6. Agreed to adopt and maintain and have adopted and maintained a 
zoning system whereby the United States was divided into certain zone 
areas so that all purchasers within a given zone area, regardless of the dis- 
tance of the place of business of the purchaser from the place of business 
of the manufacturer, paid the same delivered price for cylindrical liquid 
tight paper containers. set hints pi 

7. Agreed to classify arbitrarily and have arbitrarily classified cus- 


tomers either as jobbers or consumers, and have established and main- 


tained uniform price differentials between the two classes. hs 

8. Agreed to maintain and have maintained resale prices at which job- 
ber customers were required to sell the products of the respondent manu- 
facturers, such requirement being enforced through refusal of the respond- 
ent manufacturers to allow the usual jobber discounts to those jobbers who 
did not maintain the prices and terms fixed by such manufacturers. 

9. Held and sponsored meetings at which information was exchanged 
among the respondent manufacturers with respect to prices, discounts, 
charges, and other terms and conditions to be fixed for the sale of cyl- 
indrical liquid tight paper containers. 

10. The respondent manufacturers have agreed to file and in practice 
have filed with the association their price lists for their products, and have, 
pursuant to agreement, abided by such filed prices until new and different 
prices were filed by them. They have also agreed to file and in practice 
have filed with the association invoices or copies thereof showing details of 
sales made by them, such details including price, discount, and terms of 
gee 7. Each of the respondents has acted in concert and cooperation 
with one or more of the other respondents in doing and performing the acts 
and things set forth hy in furtherance of such understandings, agree- 

inations, and conspiracies. 
PAR. re an incident to and a necessary result of their agreed policy 
and practices of making delivered prices only and of making such prices 
identical, notwithstanding differences in the actual freight from the 
various shipping points to given distances, the respective respondent 
manufacturers have arbitrarily and systematically demanded, charged, 
accepted, and received larger sums of money for their products from their 
customers located near their respective manufacturing establishments 
than from their customers located at greater distances; have thereby 
forced their near-by customers to pay more to respondent manufacturers 
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for their products in order that more distant ones might pay less; have 
deprived their near-by customers of any price advantage by reason of 
their proximity to the place of manufacture; and have thereby arbitrarily 
and systematically discriminated in price among their respective custom- 
ers in bad faith in order to suppress competition in price among the re- 
spondent manufacturers. 

Par. 9. The aforesaid understandings, agreements, combinations, and 
conspiracies, and the things done pursuant thereto and in furtherance 
thereof, as herein set forth, have the effect of unduly and unlawfully re- 
stricting, restraining, hindering, and preventing price competition be- 
tween and among the respondent manufacturers in the sale of cylindrical 
liquid tight paper containers in commerce as defined in the Federal Trade 
Commission Act; of unduly and unlawfully restricting and restraining 
trade in such products in commerce as aforesaid; and the tendency and 
capacity to eliminate competition and create a monopoly in the sale of 
such products in such commerce, thereby placing in the respondent manu- 
facturers the power to control and enhance the prices of their products. 


CONCLUSION 


The acts and practices of the respondents, as herein found, are all to the 
prejudice of the public and of the competitors of the respondent manufac- 
turers, and constitute unfair methods of competition in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answers of the respondents ad- 
mitting all of the material allegations of fact in the complaint and waiving 
all intervening procedure and further hearings as to the facts, and testi- 
mony and other evidence taken before a trial examiner of the Commission 
theretofore duly designated by it; and the Commission having made its 
findings as to the facts and its conclusion that the respondents have vio- 
lated the provisions of the Federal Trade Commission Act. 

It is ordered, That respondents, Liquid Tight Paper Container Associa- 
tion, an unincorporated association, and George J. Lincoln, Jr., secretary 
and manager of said association, and respondent manufacturers, Boothby 
Fibre Can Company, a corporation, George T. Hynes, individually, and 
doing business under the name Champion Container Company Honda 
Container Company, Inc., a corporation, Menasha Products Company a 
corporation, Minkoff & Rosenfield Brothers, Inc., a corporation doing 
business under the name Miro Container Company, Russell Box Company 
a corporation, Sealright Company, Inc., a-corporation, and Sutherland 
Paper Company, a corporation, and the respondents’ respective officers 
agents, representatives, and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale, and distribu- 
tion of cylindrical liquid tight paper containers in commerce, as “com- 
merce”’ is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from entering into, continuing, cooperating in, or carrying 
out any planned common course of action, agreement, understanding 
combination, or conspiracy between or among any two or more of said 
respondents, or between any one or more of said respondents and others 
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ae parties to this proceeding, to do or perform any of the following acts or 
things: 

1. Fixing or maintaining certain percentage quotas which represent 
and limit the amount of business that each respective respondent manu- 
facturer should do in said products. 

2. Fixing or maintaining uniform delivered prices for the sale of said 
products. 

3. Fixing or maintaining uniform discounts, terms, and conditions of 
sale to be observed in the sale of said products. 

4, Fixing or maintaining standard uniform sizes, colors, and quality of 
- materials for said products for the purpose or with the effect of restraining 
competition in the offering for sale or sale of said products. 

5. Continuing the delivered price zones heretofore used for making 
quotations and sales of said products, or establishing or maintaining any 
delivered price zones which are similar to those heretofore used in that 
their use would result as heretofore in making the delivered prices of the 
respective respondent manufacturers identical despite their different costs 
of delivery. 

6. Fixing or maintaining uniform price differentials between such es- 
tablished geographical zones. ; 

7. Fixing or maintaining any classification of customers, either as job- 
bers or consumers, for the purpose or with the effect of establishing or 
maintaining uniform price differentials between the respective classes. 

8. Fixing or maintaining resale prices at which the respective respond- 
ent manufacturers’ jobber customers sell said products, and refusing to 
allow usual jobber discounts to those jobbers who do not sell at the re- 
spondent manufacturers’ suggested price and terms. 

9. Filing with the respondent association, or with any other medium or 
central agency, price lists or other information showing current or future 
prices for said products, with the understanding that such price lists or 
other information showing current or future prices for said products will 
not be changed or deviated from until new and different price lists or 
other information showing other current or future prices are so filed by 
the respondent manufacturers. 

10. Forwarding by the respondent manufacturers to the respondent 
association of invoices or copies thereof showing the details in respect to 
prices, discounts, and terms of sale at which said products are being sold, 
for the purpose or with the effect of restraining competition in the offering 
for sale or sale of said products. 

11. Holding and sponsoring meetings of respondent manufacturers for 
the discussion and interchange of information relating to prices, discounts, 
conditions, charges, or terms to be fixed for the sale of said products. 

It is further ordered, That all of said respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they have 
complied with this order. On 

It is further ordered, That the complaint herein be, and it hereby is, dis- 
missed as to respondent, Gordon 8. Smith, now deceased. 
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In THE MATTER OF 


ALASKA FUR TRAPPERS, INC. AND MAX FRIEDMAN 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5199. Complaint, Aug. 3, 1944—Decision, May 31, 1946 


Where a corporation and its president, who formulated, directed and controlled its acts 
and practices, engaged in the interstate sale and distribution of fur products, and, 
principally, fur coats and neckpieces— 

Represented through use of word “‘trappers”’ in its corporate and trade name, featured 
on letterheads and cards, invoices, circulars and other advertising material, and 
through word “manufacturing” in phrase ‘‘ Manufacturing Furriers” in connec- 
tion therewith, and word ‘‘wholesale”’ also, that they were engaged in the trapping 
of fur bearing animals, manufactured or produced the fur products sold by them, 
and were wholesalers of fur products; 

The facts being they were neither trappers, manufacturers, nor wholesalers of fur 
products, with whom a substantial portion of the purchasing public prefer to deal 
directly as affording, in its belief, lower prices and superior quality, but were en- 
gaged exclusively in selling at retail to the consuming public fur products obtained 
by them from manufacturers or wholesalers thereof; _ 

With tendency and capacity to mislead and deceive a substantial portion of the purchas- 
ing public with respect to their business identity and status and the origin of their 
products, and thereby cause it to purchase substantial quantities thereof: 

Held, that said acts and practices, under the circumstances set forth, were all to the 
prejudice of the public and constituted unfair and deceptive acts and practices in 
commerce. 


Before Mr. John W. Addison, trial examiner. 
Mr. B. G. Wilson for the Commission. 
Herbsitman & Bleyman, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that Alaska Fur Trappers, Inc., a cor- 
poration, and Max Friedman, individually, and as president of said cor- 
poration, hereinafter referred to as respondents, have violated the pro- 
visions of said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

ParaGcrarH 1. Respondent, Alaska Fur Trappers, Inc., is a corpora- 
tion, organized, existing and doing business under and by virtue of the 
laws of the State of New York, with its office and principal place of busi- 
ness at 36 West 35th St., New York, N. Y. 

Respondent, Max Friedman, is an individual, and president of the cor- 
porate respondent, Alaska Fur Trappers, Inc., with his office and prin- 
cipal place of business at 36 West 35th St., New York, N. Y. 

Respondent, Max Friedman, controls, formulates, and directs the acts 
and practices of the corporate respondent. ir 
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Par. 2. Respondents are now, and for several years last past have been, 
engaged in the business of offering for sale, sale and distribution of fur 
products, principally fur coats and neck pieces, in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Respondents cause their said products, when sold, to be transported 
from their place of business in the State of New York to purchasers thereof 
located in various other States of the United States and in the District of 
Columbia. 

Respondents maintain, and at all times mentioned herein have main- 
tained, a. course of trade in their said products, in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of their aforesaid business, and for 
the purpose of inducing the purchase of their products, said respondents 
adopted as and for their corporate and trade name the words ‘‘ Alaska Fur 
Trappers, Inc.”’ under which to carry on their business, which corporate 
and trade name they have used continuously for several years last past 
and are now using in soliciting the sale of and selling their fur products. 

Respondents have caused and now cause their said corporate and trade 
name “ Alaska Fur Trappers, Inc.” to appear on their letterheads, cards, 
invoices, circulars and other advertising matter. 

In some advertisements in which said corporate name is used, respond- 
ents display the words ‘“‘ Alaska Fur Trappers” in very large and conspic- 
uous type. The words ‘‘ Wholesale” and “ Manufacturing Furriers” ap- 
pear in much smaller type directly thereunder. Among and typical of such 
alse and misleading representations are the following: 


ALASKA FUR TRAPPERS, Ine. 


Wholesale Retail 
Manufacturing Furriers 
Fur Coats Cloth Coats. 


Wholesale & Retail 
London — Moscow 
¥ *) *) “Stores m: 
Principal Cities * * *. 


Par. 4. Through the use of the corporate name of said respondent cor- 
poration ‘Alaska Fur Trappers, Inc.” in connection with the words 
‘‘Wholesale” and ‘Manufacturing Furriers,’ together with other repre- 
sentations appearing on letterheads, cards, invoices, circulars and other 
advertising matter circulated among purchasers and prospective purchas- 
ers of fur products, the respondents represent that they are engaged in 
business as producers of Alaskan fur products or in the trapping of Alaskan 
and other animals for furs; that they make or manufacture the fur prod- 
ucts which they offer for sale and sell; that they are wholesalers of fur 
products and that they have stores located in London, Moscow and other 
principal cities. : 

Par. 5. The foregoing representations are false, misleading and decep- 
tive. In truth and in fact, the respondents are not engaged in business as 
producers of fur products, nor are they engaged in the trapping of Alaskan 
or other animals for furs. Respondents do not own and operate or control, 
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and have not owned and operated or controlled a plant, factory, or ma- 
chinery for the manufacture of fur products which they sell and distribute. 
The respondents fill orders for such articles of merchandise with products 
which are made or manufactured in a plant or factory which they neither 
own, operate, nor control. Respondents are not wholesalers of fur prod- 
ucts, but are only retailers of said merchandise. Respondents do not have 
stores located in London, Moscow or in other principal cities in the United 
States or abroad, with the exception of New York City, New York. 

Par. 6. A substantial part of the consumer-user public has a preference 
for buying merchandise, including products sold by respondents and prod- 
ucts similar thereto, directly from manufacturers and wholesalers, believ- 
ing that by so doing a more uniform line of goods, superior quality, lower 
prices and other advantages can be obtained. 

There has been and is a widespread belief among purchasers and pro- 
spective purchasers of fur garments that the fur of animals in Alaska and 
other northern countries and parts of the world is superior to that of ani- 
mals living in milder or more temperate climates, and such persons have 
had and have a preference for the fur products of animals from such 
northern countries and parts of the world because of such belief in the 
superiority of the fur products from such animals over the fur products 
of animals obtained from more temperate climates. 

Par. 7. The use by respondents of the corporate name ‘‘ Alaska Fur 
Trappers, Inc.’”’ had and has a capacity and tendency to, and did and does, 
deceive and mislead prospective purchasers and purchasers of fur prod- 
ucts with respect to the nature and character of business operated by the 
said respondents. 

Par. 8. The aforesaid acts and practices and representations of the 
respondents have had and now have the tendency and capacity to deceive 
and mislead a substantial portion of the purchasing public into the errone- 
ous and mistaken belief that the aforesaid false, misleading, and deceptive 
acts and practices, and representations are true, and into the purchase of 
substantial quantities of respondents’ products because of such erroneous 
and mistaken belief so induced. 

Par. 9. The aforesaid acts and practices of the respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on August 3, 1944, issued and subsequently 
served its complaint in this proceeding upon the respondents, Alaska Fur 
Trappers, Inc., a corporation, and Max Friedman, individually, and as 
president of the corporation, charging them with the use of unfair and de- 
ceptive acts and practices in commerce in violation of the provisions of 
that act. In due course the respondents filed their answer to the com- 
plaint. Thereafter, at a hearing held before a trial examiner of the Com- 
mission theretofore duly designated by it, a stipulation of facts was en- 
tered into between the attorney for the Commission and the attorney for 
the respondents, which provided, among other things, that the facts set 
forth therein should be taken as the facts in this proceeding, and that the 
Commission might proceed upon such stipulation to make its findings as 
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to the facts and dispose of the proceeding, the parties reserving, however, 
the right to file briefs and argue the matter orally before the Commission. 
Subsequently, the proceeding regularly came on for final hearing before 
the Commission on the complaint, answer, stipulation of facts, and briefs 
in support of and in opposition to the complaint (oral argument having 
been waived); and the Commission, having duly considered’ the matter 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGrapH 1. Respondent, Alaska Fur Trappers, Inc., is a corpora- 
tion, organized under the laws of the State of New York, with its office and 
place of business located at 36 West 35th Street, New York, N. Y. 

Respondent, Max Friedman, an individual, is president, of the respond- 
ent corporation, and has his office and place of business at the same address 
as that of the corporation. Respondent, Friedman, formulates, directs, 
and controls the acts and practices of the corporation. 

Par. 2. The respondents are now, and for several years last past have 
been, engaged in the sale and distribution of fur products, principally fur 
coats and neckpieces, causing such products, when sold, to be transported 
from their place of business in the State of New York to purchasers thereof 
located in various other States of the United States and in the District of 
Columbia. Respondents maintain and have maintained a course of trade 
in their products in commerce among and between various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business, respondents have 
distributed among members of the purchasing public letterheads, cards, 
invoices, circulars, and other advertising material upon which the respond- 
ents’ corporate and trade name “Alaska Fur Trappers, Inc.”” was promi- 
nently displayed. In connection with such corporate and trade name, 
there also appeared the words ‘‘ Manufacturing Furriers” and the word 
“Wholesale.” 

Through the use of the words “trappers” and “manufacturing,” as set 
forth above, the respondents have represented that they are engaged in 
the trapping of fur bearing animals and that they manufacture or produce 
the fur products sold by them. Through the use of the word ‘ wholesale,” 
respondents have also represented that they are wholesalers of fur prod- 
ucts. 

Par. 4. These representations are false and misleading. Respondents 
are not engaged in the trapping of fur bearing animals, nor are they manu- 
facturers or wholesalers of fur products. Respondents are in fact engaged 
exclusively in the operation of a retail store, selling at retail to the consum- 
ing public fur products obtained by them from manufacturers or whole- 
salers of such products. 

Par. 5. There is a preference on the part of a substantial portion of the 
purchasing public for dealing directly with manufacturers and wholesalers 
of fur products, such preference being due in part to a belief that by pur- 
chasing from such sources lower prices and a superior quality of merchan- 
dise may be obtained. 

Par. 6. The use by the respondents of the false and misleading repre- 
sentations herein set forth has the tendency and capacity to mislead and 
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deceive a substantial portion of the purchasing public with respect to 
respondents’ business identity and status and with respect to the origin 
of respondents’ products, and the tendency and capacity to cause such 
portion of the public to purchase substantial quantities of such products 
as a result of the erroneous and mistaken belief so engendered. 


CONCLUSION 


The acts and practices of the respondents, as herein found, are all to the 
prejudice of the public and constitute unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of the respondents, a 
stipulation of facts entered into between the attorney for the Commission 
and the attorney for the respondents, and briefs in support of and in oppo- 
sition to the complaint (oral argument having been waived) ; and the Com- 
mission having made its findings as'to the facts and its conclusion that the 
respondents have violated the provisions of the Federal Trade Commission 
Act: 

It is ordered, That the respondents, Alaska Fur Trappers, Inc., a corpora- 
tion, its officers, and Max Friedman, individually, and as an officer of said 
corporation, and respondents’ agents, representatives, and employees, di- 
rectly or through any corporate or other device, in connection with the 
offering for sale, sale, and distribution of fur products in commerce, as 
“commerce”’ is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Using the word “Trappers,” or any word of similar import, as a part 
of respondents’ corporate or trade name; or otherwise representing, di- 
rectly or by implication, that responderts are engaged in the trapping of 
fur bearing animals. 

2. Using the word “Manufacturing,” or any word of similar import, 
either alone or in conjunction with other words, to designate, describe, or 
refer to respondents’ business; or otherwise representing, directly or by 
implication, that respondents manufacture the products sold by them. 

3. Using the word ‘‘Wholesale,”’ or any word of similar import, either 
alone or in conjunction with other words, to designate, describe, or refer 
to respondents’ business; or otherwise representing, directly or by implica- 
tion, that respondents are wholesalers. 

It is further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which they have com- 
plied with this order. 
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In THE MATTER OF 


ULTRA-VIOLET PRODUCTS, INC. 


MODIFIED ORDER TO CEASE AND DESIST 
Docket 4407. Order, June 7, 1946 


Modified order, in accordance with decree below referred to, in proceeding in question, 
in which original order issued on June 8, 1942, 34 F. T. C. 1325, and in which the 
Circuit Court of Appeals for the Ninth Circuit on June 30, 1944, in Ultra-Violet 
Products, Inc. v. Federal Trade Commission, 143 F. (2d) 814, 38 F. T. C. 923, ren- 
dered its opinion, and on January 24, 1945 issued its decree modifying the aforesaid 
order in certain respects and affirming the same as therein modified— 

Requiring respondent, its officers, etc., in connection with offer, etc., in commerce, of 
its therapeutic “Life Lite” lamp, to cease and desist from disseminating any adver- 
tisements, etc., which misrepresent the nature or benefits of said lamp, or qualities 
or properties thereof with respect to various ailments, or which fail to make certain 
disclosures with respect to use thereof, as in said order specified. 


MopiFiED ORDER TO CEASE AND DxsIst 


This proceeding coming on for further hearing before the Federal Trade 
Commission and it appearing that on June 8, 1942, the Commission made 
its findings as to the facts herein and concluded therefrom that the re- 
spondent, Ultra-Violet Products, Inc., a corporation, had violated the pro- 
visions of the Federal Trade Commission Act, and on June 8, 1942, issued 
and subsequently served its order to cease and desist upon said respondent; 
and it further appearing that on January 24, 1945, the United States Cir- 
cuit Court of Appeals for the Ninth Circuit issued its decree modifying 
the aforesaid order in certain respects and affirming said order as therein 
modified. ; 

Now, therefore, Pursuant to the provisions of the Federal Trade Com- 
mission Act, the Commission issues this its modified order to cease and 
desist in conformity with said decree: 

It is ordered, That said respondent, Ultra-Violet Products, Inc., a cor- 
poration, and its officers, agents, representatives and employees, directly 
or through any corporate or other device, in connection with the offering 
for sale, sale or distribution of respondent’s therapeutic lamp designated 
as ‘Life Lite,’’ or any other lamp of substantially similar construction, 
whether sold under the same name or any other name, do forthwith cease 
and desist from, directly or indirectly: 

1. Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or by any means in commerce, as ‘‘com- 
merce” is defined in the Federal Trade Commission Act, which represents, 
directly or by implication, 

(a) that said lamp is a sun lamp; or that it affords benefits to the user 
comparable to those afforded by natural sunlight, other than the benefits 
resulting from the production of vitamin D, the benefits resulting from the 
bactericidal action of said lamp upon bacteria existing at the surface or 
outer layers of the skin, and the benefits resulting from the stimulation or 
irritation of the skin; 

(b) that said lamp constitutes a cure or remedy or a competent or ade- 
quate treatment for barber’s itch, ringworm, athlete’s foot, acne, eczema, 
psoriasis, shingles, or erysipelas; 
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(c) that said lamp constitutes a cure or remedy foz sores or ulcers, or 
that it constitutes a competent treatment therefor except insofar as it may 
stimulate the healing process in those cases in which the infection causing 
such conditions is confined to the surface of the skin; 

(d) that said lamp possesses any therapeutic value in the treatment of 
asthma, hay fever, bronchitis, colds, sinus trouble, or discharges from the 
ears; 

(e) that said lamp possesses any therapeutic value in the treatment of 
anemia; 

(f) that said lamp builds up in the body resistance to diseases other than 
those benefited from the development in the body of vitamin D or the 
lamp’s bactericidal action or stimulating effect on the outer layers of the 
skin; 

(g) that said lamp has any tonic effect upon the blood, that it produces 
any chemical reaction with respect to the blood stream, or that it is of any 
assistance in overcoming a deficiency of white or red corpuscles; 

(h) that said lamp builds up the resistance of the body to infection, or 
that it stimulates the endocrine glands; 

(i) that said lamp affords any stimulation to the tissues of the skin in 
excess of such stimulation as may result from its irritating effect; 

(j) that said lamp quiets or soothes the nerves or the nerve endings in 
the skin; 

(k) that said lamp acts as an antacid or has any alkalizing effect upon 
the body; 

(1) that said lamp improves the general tone of the body, makes the 
body strong, increases vitality, or improves mental reactions; 

(m) that said lamp tones up the nervous system, induces sleep, or re- 
lieves pain; 

(n) that said lamp normalizes the chemistry of the body, improves 
metabolism, or builds or aids in building new tissues, except insofar as such 
effects are related to the production of vitamin D resulting from the use 
a ae lamp or from the stimulating or bactericidal effect of the lamp on 
the skin. 

2. Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or by any means in commerce, as “‘com- 
merce’’ is defined in the Federal Trade Commission Act, which fails to 
reveal that excessive exposure to said lamp either with respect to proxim- 
ity or length of time may result in injury to the user; that said lamp should 
not be used in the case of pellagra, lupus erythematosus, or certain types of 
eczema; and that said lamp should never be used unless goggles are worn 
to protect the eyes; provided, however, that such advertisement need con- 
tain only the statement, ‘Caution: Use only as Directed,” if and when 
the directions for use, wherever they appear on the label, in the labeling, or 
both on the label and in the labeling, contain a warning to the above effect. 

3. Disseminating or causing to be disseminated any advertisement by 
any means for the purpose of inducing, or which is likely to induce, di- 
rectly or indirectly, the purchase in commerce, as ‘‘commerce”’ is defined 
in the Federal Trade Commission Act, of said lamp, which contains any 
representation prohibited in paragraph 1 hereof, or which fails to comply 
with the affirmative requirements set forth in paragraph 2 hereof. 

It is further ordered, That said respondent corporation shall, within 30 
days after service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has com- 
plied with this order. 
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In tHE MATTER or 


PECK AND HILLS FURNITURE COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5289. Complaint, Oct. 20, 1944—Decision, June 28, 1945 


Where a corporation engaged in the operation in New York City of a so-called dealer 
or trade showroom for its interstate sale and distribution of household furniture 
and floor coverings— 

(a) Made false and deceptive representations concerning the values and prices of its 
said products through catalogs disseminated among small furniture dealers and 
interior decorators for inspection by their respective consumer purchasers, featur- 
ing the word “‘wholesale”’ on the cover page and showing a purported “‘list price”’ 
of the items illustrated, and in which, immediately inside the cover, there was in- 
cluded a perforated pink sheet—to be detached by the dealer or interior decorator 
before showing the catalog to prospective consumer purchasers—stating ‘“ YOUR 
DISCOUNT 60% From Catalog List Prices, But You Do Not Have to Figure It. 
Your cost is secretly shown in our numbering system. For example: 15J61-19 
Each $47.50,” with the explanation that ‘the ‘15J61’ was the pattern number 
and that ‘19’ represented $19.00, or dealer cost on the particular item listed at 
$47.50 in the catalog,” and the further statement ‘‘We show list price to enable 
you to sell your customer at a profit. Quoting 50% off list price will make a 25% 
markup over cost. TEAR THIS SHEET OUT”; and 

(6) Furnished small furniture dealers and interior decorators with so-called ‘courtesy 
cards” for prospective consumer purchasers of furniture, which, bearing its name 
and the words “Special Courtesy Card No. ” together with the words ‘‘ Whole- 
sale Furniture, Floor Covering,” requested it, over the name and address of the 
dealer, to ‘‘extend the courtesies of your wholesale showrooms to M ” and 
admitted only prospective consumer purchasers who presented such cards, or who 
were accompanied by a dealer or decorator to its showrooms, in which the furni- 
ture and floor coverings displayed were tagged with the list price shown in the 
aforesaid catalog or a price a little higher, and, after inspection, offered the prospect 
said products at approximately one-half the list prices; 

The facts being that the prices for which its products were actually offered and sold 
were not, as thereby falsely represented and implied, special or wholesale prices or 
substantially less than regular retail selling prices; the so-called courtesy cards were 
not of value in the sense that they enabled holders to buy its products for less 
than its customary prices, and the ‘‘list”’ prices set forth in the catalog and on the 
tags actually were merely arbitrary figures that would, when reduced by 50%, in- 
dicate the approximate prices to be paid by the consumer purchaser; 

With capacity and tendency to mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous belief that the selling prices of its products were 
special or wholesale prices, or substantially less than the retail selling prices, and 
into the consequent purchase of substantial quantities thereof: 

Held, That said acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Mr. Joseph Callaway for the Commission. 
Baar, Bennett & Fullen, of New York City, for Feaporident! 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act and by 
virtue of the authority vested in it by said act, the Federal Trade Com- 
mission having reason to believe that Peck and Hills Furniture Company, 
Inc., a corporation, hereinafter referred to as respondent, has violated the 
provisions of said act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

ParaGrapH 1. Respondent, Peck and Hills Furniture Company, Inc., 
is a corporation organized and existing under and by virtue of the laws of 
the State of New York with its principal place of business at 42 Hast 32nd 
Street, New. York, N. Y. 

Par. 2. Respondent is now, and for more than two years last past has 
been, engaged in the sale and distribution of household furniture and floor 
coveringsand operates a so-called dealer ortrade showroom at said location. 

In the course and conduct of its business the respondent causes its said 
products, when sold, to be transported from its place of business in the 
State of New York to the purchasers thereof located in various other 
States of the United States and in the District of Columbia. Respondent 
maintains, and at all times mentioned herein has maintained, a course of 
trade in said products in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its business and for the purpose 
of inducing the purchase of its said products in commerce, respondent 
. has made and is now making false deceptive and misleading representa- 
tions with respect to the values and prices of its products. Respondent has 
represented and is now representing that its products may be purchased at 
a special or wholesale price or one thats substantially less than the retail 
selling price. 

As a part of its plan and scheme to so represent the price of its products, 
respondent issues catalogs which are disseminated among small furniture 
dealers and interior decorators for inspection by their prospective con- 
sumer purchasers.. These catalogs feature the word “wholesale” on the 
cover page thereof and show a price called the list price of each of the vari- 
ous items illustrated therein. Immediately inside the cover is a perforated 
pink sheet which is to be detached by the dealer or interior decorator be- 
fore showing the catalog to prospective consumer purchasers. This pink 
sheet reads in part as follows: 


YOUR DISCOUNT 
60% 


From Catalog List Prices But You Do Not 
Have to Figure It. 
Your cost is secretly shown in our numbering system. 
For example: 
15J61-19 Each $47.50 


The pink sheet then explains that the “15J61” is the pattern number 
and that “19” represents $19.00 or dealer cost on the. particular item 
listed at $47.50 in the catalog. The pink sheet states further: 


We show list price to enable you to sell your customer at a profit. 
Quoting 50% off list price will make a 25% markup over cost. 


TEAR THIS SHEET OUT 
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Par. 4. Some of the other acts and practices of the respondent. in 
furtherance of its aforesaid plan and scheme to induce the belief on the 
part of consumer purchasers and prospective consumer purchasers that its 
products may be purchased at a special or wholesale price or a price that 
is substantially less than the retail selling price are set forth below. 

Respondent furnishes small furniture dealers and interior decorators 
with blank admission cards or so-called courtesy cards for prospective con- 
sumer purchasers of furniture. The following is typical of such cards: 


(Special 
PECK AND HILLS FURNITURE COMPANY, INC., (Courtesy Card 
(No. 


WHOLESALE 


Furniture, Floor Covering. 


Please extend the courtesies of your wholesale showrooms 


Only the prospective consumer purchaser who presents admission or 
courtesy card or who is accompanied by a dealer or decorator, is admitted 
to the showrooms of respondent. There the displayed furniture and floor 
coverings are tagged with a list price which is approximately the same or 
a little higher than the list price shown in the aforesaid catalog. By per- 
sonal statements of its representatives and employees and otherwise, re- 
spondent directly and by implication, represents that the list. price of its 
products is the retail selling price. After inspecting the displayed furni- 
ture and floor coverings so tagged, the prospect is offered said products at 
approximately one half the list prices. _ 

Par. 5. By the aforesaid representations and acts and practices, and 
others of similar import and meaning not specifically set out herein, re- 
spondent directly and by implication has represented and is now repre- 
senting that the price at which its products are sold and offered for 
sale is a special or wholesale price or one that is substantially less than 
the retail selling price. ; 

Par. 6. The foregoing representations are false, deceptive and mis- 
leading. In truth and in fact the prices for which respondent’s products 
are actually sold and offered for sale are not special or wholesale prices and 
are not substantially lower than the established or regular retail selling 
prices. The so-called courtesy cards are not of value in the sense that they 
enable the holders thereof to buy respondent’s products for less than the 
prices customarily charged therefor by the respondent. The “‘list’”’ prices 
set forth in the catalog and on the tags do not represent the price at which 
respondent’s products are sold or offered for sale to anyone. Actually said 
“list”? prices are mere arbitrary figures that would when reduced by 50% 
indicate the approximate prices to be paid by the consumer purchaser. 

Par. 7. The aforesaid representations, acts and practices of respondent 
in connection with the sale and offering for sale of its products in com- 
merce are parts of and together they constitute a plan or scheme which 
has the tendency and capacity to and does mislead and deceive a sub- 
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stantial portion of the purchasing public into the erroneous and mistaken 
belief that the selling price of respondent’s products is a special or whole- 
sale price or one substantially less than the retail selling price, and into 
the purchase of substantial quantities or respondent’s products in com- 
merce, because of such erroneous and mistaken belief. 

Par. 8. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute un- 
fair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on October 20, 1944, issued and thereafter 
served its complaint in this proceeding upon the respondent Peck and 
Hills Furniture Company, Inc., a corporation, charging it with the use of 
unfair and deceptive acts and practices in commerce in violation of the 
provisions of said Act. Thereafter, a stipulation was entered into whereby 
it was stipulated and agreed that a statement of facts signed and executed 
by counsel for respondent and Richard P. Whiteley, Assistant Chief 
Counsel for the Federal Trade Commission, subject to the approval of the 
Commission, might be taken as the facts in this proceeding in lieu of testi- 
mony in support of or in opposition to the charges stated in the complaint 
and that the Commission might proceed upon said complaint and state- 
ment of facts to make its report, stating its findings as to the facts (in- 
cluding inferences which might be drawn from said stipulated facts) and 
its conclusion based thereon, and enter its order disposing of the proceed- 
ing without any intervening procedure. Thereafter, this proceeding regu- 
larly came on for final hearing before the Commission on said complaint 
and stipulation, said stipulation having been approved, accepted, and filed 
by the Commission; and the Commission, having duly considered the mat- 
ter and now being fully advised in the premises, makes this its findings as 
to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGRaPH 1. Respondent, Peck and Hills Furniture Company, Inc., 
is a corporation, organized and existing under and by virtue of the laws of 
the State of New York, with its principal place of business at 42 East 32nd 
Street, New York, N. Y. It is now, and for more than two years last past 
has been, engaged in the sale and distribution of household furniture and 
floor coverings and operates a so-called dealer or trade showroom at said 
location. 

Par. 2. In the course and conduct of the aforesaid business, respondent 
causes its said products, when sold, to be transported from its place of 
business in the State of New York to the purchasers thereof located in 
various other States of the United States and in the District of Columbia, 
and maintains, and at all times mentioned herein has maintained, a course 
of trade in said products in commerce among and between various States 
of the United States and in the District of Columbia. 

Par. 3. For the purpose of inducing the purchase of its products, re- 
spondent has made false, deceptive, and misleading representations con- 
cerning the values and prices of its said products. It has issued and dis- 
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seminated catalogs among small furniture dealers and interior decorators 
for inspection by their prospective consumer purchasers. These catalogs 
feature the word “wholesale” on the cover page thereof and show a price 
called the list price of each of the various items illustrated therein. Im- 
mediately inside the cover is a perforated pink sheet which is to be de- 
tached by the dealer or interior decorator before showing the catalog to 
prospective consumer purchasers. This pink sheet reads in part as follows: 


YOUR DISCOUNT 
60% 
From Catalog List Prices But You Do Not 
Have to Figure it. 
Your cost is secretly shown in our numbering system. For example: 
15J61-19 Each $47.50 


The pink sheet explains that the ‘15J61” is the pattern number and 
that ‘‘19” represents $19.00, or dealer cost on the particular item listed at 
$47.50 in the catalog. Said sheet contains the further statements: 


We show list price to enable you to sell your customer at a profit. 
Quoting 50% off list price will make a 25% markup over cost. 


TEAR THIS SHEET OUT 


Par. 4. Also for the purpose of causing consumer purchasers and pro- 
spective purchasers to believe that its products might be purchased at a 
special or wholesale price, and thereby inducing the sale of its products, 
respondent furnished small furniture dealers and interior decorators with 
blank admission cards or so-called courtesy cards for prospective consumer 
purchasers of furniture. A typical example of such cards reads: 


(Special 
PECK AND HILLS FURNITURE COMPANY, INC., (Courtesy Card 
(NO oem eee 
WHOLESALE 
Furniture, Floor Covering. 
Please extend the courtesies of your wholesale showrooms to 
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Only prospective consumer purchasers who presented admission or 
courtesy cards, or who were accompanied by a dealer or decorator, were 
admitted to the showrooms of respondent. The furniture and floor cov- 
erings displayed in said showrooms were tagged with a list price which was 
approximately the same or a little higher than the list price shown in the 
aforesaid catalog. After inspecting the displayed furniture and floor cov- 
erings so tagged, the prospect was offered said products at approximately 
one-half the list prices. | ; | 

Par. 5. By means of the aforesaid representations, acts, and practices, 
respondent has falsely represented and implied that the prices at which its 
products are sold are special or wholesale prices, substantially less than 
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regular retail selling prices. In truth and in fact, the prices for which 
respondent’s products were, and are, actually sold and offered for sale have 
never been special or wholesale prices, and have never been substantially 
lower than the established or regular retail selling prices. The so-called 
courtesy cards are not, and have never been, of value in the sense that they 
enable the holders thereof to buy respondent’s products for less than the 
prices customarily charged therefor by the respondent. The “‘list”’ prices 
set forth in the catalog and on the tags did not represent the price at which 
respondent’s products were sold or offered for sale to anyone. Actually, 
said ‘‘list’’ prices were merely arbitrary figures that would, when reduced 
by 50%, indicate the approximate prices to be paid by the consumer- 
purchaser. 

Par. 6. The aforesaid representations, acts, and practices of respondent 
in connection with the sale and offering for sale of its products in commerce 
were parts of and together constituted a plan or scheme which had the 
tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into.the erroneous and mistaken belief that the selling 
prices of respondent’s products were special or wholesale prices, or prices 
substantially less than the retail selling prices, and into the purchase of 
substantial quantities of respondent’s products in commerce because of 
such erroneous and mistaken belief. 


CONCLUSION 


The acts and practices of the respondent, as herein found, are all to the 
prejudice and injury of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and a stipulation as to the facts 
entered into between counsel for the respondent herein and Richard P. 
Whiteley, Assistant Chief Counsel for the Commission, which stipulation 
provides, among other things, that without further evidence or other inter- 
vening procedure, the Commission may enter its order disposing of the pro- 
ceeding, and the Commission having made its findings as to the facts and 
its conclusion that said respondent has violated the provisions of the Fed- 
eral Trade Commission Act. 

It is ordered, ‘That respondent, Peck and Hills Furniture Company, 
Inc , a corporation, its officers, agents, representatives, and employees, di- 
rectly or through any corporate or other device, in connection with the 
offering for sale, sale, and distribution in commerce, as ‘‘commerce”’ is 
defined in the Federal Trade Commission Act, of household furniture and 
floor coverings or other products, do forthwith cease and desist from: 

1. Representing, directly or by implication, that the established or reg- 
ular retail selling prices at which its products are sold or offered for sale to 
consumer purchasers are special or wholesale prices. 

2. Using courtesy cards as a means of representing, directly or by impli- 
cation, that the holders thereof are thereby enabled to purchase respond- 
ent’s products for less than the prices customarily charged therefor by the 
respondent. . 


PECK AND HILLS FURNITURE CO., INC, 653 
647 Order 


3. Using in catalogs or on tags attached to the products offered for sale, 
or otherwise, “list” or other prices which do not represent the prices at 
_ which respondent’s products are regularly and customarily sold by re- 
spondent in the normal and usual course of business. 

It ts further ordered, That the respondent shall, within 60 days after 
service upon it.of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which it has complied with 
this order. 
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In THE MATTER OF 


ROBERT W. HAILEY, G. P. HUBBLE, AND H. F. HALL, 
TRADING AS COOKWARE ASSOCIATES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5084. Complaint, Nov. 17, 1948—Decision, June 25, 1945 


Where two individuals engaged in interstate sale and distribution of cooking utensils 
which, prior to 1940, they purchased in the form of stainless aluminum castings 
and finished for the market in their polishing and finishing plant, and, subsequent 
to 1941, when Government restrictions due to war demand were placed upon the 
production of aluminum products, were glass and ceramic, known respectively as 
‘fire glass ware” and ‘‘Old Hickory Ceramic Ware’; and which they sold direct 
to the public through agents whose practice it was to arrange demonstration meals 
involving the use of the utensils at the homes of housewives, to which friends and 
neighbors were invited, and thereafter solicit orders from those interested at said 
demonstrations under a plan by which a cash payment was made at the time of 
the order, which the agent retained as part compensation, and shipment was 
made C.O.D. either for the balance or, if sold under installment contract, for not 
less than 40% of the contract price; following a change to a baser alloy in 1940, 
due to war conditions, in the formula for the castings purchased by-them, so that 
the utensils had a tendency to stain or darken and become pitted— 

(a) Continued, through their said agents, to make demonstrations, using the original 
stainless aluminum samples, and to take orders without advising the purchasers 
that utensils of a baser metal would be delivered; and aided and abetted in said 
deception of purchasers by repeatedly accepting orders taken in said manner; and 
countenanced the use of the stainless aluminum samples in the making of demon- 
strations; 

(b) Did not notify purchaser in advance that a baser-metal utensil would be supplied, 
but, on the same day that a shipment was forwarded, sent a notice advising the 
purchaser that they were sending utensils made of a newly improved alloy which 
reached the purchaser at about the time of the C.O.D. shipment, giving him no 
opportunity to cancel his order because of such change; and in all cases where a 
purchaser canceled or attempted to cancel the order because of the delivery of 
utensils different from the samples, refused to make any refund of the down pay- 
ment; and 

Where said individuals, following said discontinuance of the sale of aluminum and metal 
utensils and at a time when they knew they could not make deliveries— 

(c) Followed a practice of taking all orders possible therefor, instructing their agents to 
continue taking orders and to collect down payments; 

(d) Endeavored to induce purchasers, secured as aforesaid, to accept partial delivery 
and let the balance of the order stand until after the duration, or attempted to 
substitute cooking utensils made of glass or ceramic ware for the aluminum or 
aluminum alloy ordered by the customer; and 

e) Pursued the policy, if the purchaser was unwilling to accept substitute cooking 
utensils, of refusing to refund the down payment to the customer or to cancel the 
contract, and in all such instances notified the purchasers that they could not re- 
fund the deposit but would ship the ordered goods as soon as the governmental 


restrictions on the production of aluminum and aluminum alloy products were 
lifted; a 
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Whereby they fraudulently induced a substantial portion of the purchasing public to 
enter into contracts to purchase cooking utensils which they failed to deliver in 
accordance therewith, and to pay substantial deposits thereon which they refused 
to refund; ; 

Effect of which practice of procuring orders for merchandise which they could not de- 
liver, together with down payments, and then refusing to cancel such orders or to 
refund the down payment, enabled them to compel or attempt to compel purchas- 
ers to accept partial deliveries or the substitution of glass or ceramic utensils in 
lieu of the utensils ordered, under penalty of forfeiture of the deposits paid, or to 
await the termination of the wartime restrictions at an uncertain future date, 
pending which they were deprived of the use of the goods contracted for at the 
solicitation of said agents: 

Held, That such acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public, and constituted unfair and deceptive acts and 
practices in commerce. ; 


Before Mr. J. Earl Con, trial examiner. 
Mr. Merle P. Lyon and Mr. Clark Nichols for the Commission. 
Mr. Edward A. Myers, of Bucyrus, Ohio, for respondents. 


CoMPpLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that Robert W. Hailey, G. P. Hubble, 
and H. F. Hall, individuals, trading as Cookware Associates, hereinafter 
referred to as the respondents, have violated the provisions of said act, and 
it appearing to the Commission that a proceeding by it in respect thereof 
would be in the interest of the public, hereby issues its complaint, stating 
its charges in that respect as follows: 

ParaGRAPH 1. The respondents, Robert W. Hailey, G. P. Hubble and 
H. F. Hall, are individuals, trading under the name and style of Cookware 
Associates, with their office and principal place of business located at 1101 
East Warren Street, Bucyrus, Ohio. Respondents are now, and for sev- 
eral years last past have been, engaged in the sale and distribution of cook- 
ing utensils. Respondents cause, and have caused, said cooking utensils, 
when sold, to be shipped from their place of business in the State of Ohio to 
the purchasers thereof located in various other States of the United States 
and in the District of Columbia. Respondents maintain, and at all times 
mentioned herein have maintained, a course of trade in said products in 
commerce among and between the various States of the United States and 
in the District of Columbia. 

Par. 2. In the course and conduct of their said business, the respond- 
ents have solicited orders for their said cooking utensils by means of trav- 
eling salesmen and representatives, who have contacted customers and 
prospective customers by direct canvassing and house-to-house calls, and 
have then exhibited their wares by practical cooking demonstrations with 
utensils alleged by them to be identical with the utensils offered by respond- 
ents for sale to said customers. If orders were received, a printed contract 
was signed by the customer providing for the payment of a deposit to the 
salesman and future delivery of the cookware by the respondents at a later 
date to be fixed by the customer. 

During the year 1941 and prior thereto, the respondents made their 
cooking utensils of aluminum or of aluminum alloy, and said utensils were 
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in high demand by housewives generally and were greatly esteemed for 
their brilliance, luster and durability. Subsequent to the year 1941 cer- 
tain restrictions were placed by various governmental agencies on the pro- 
duction and sale of aluminum and aluminum alloy cooking utensils, so 
that in many instances the respondents were unable to perform contracts 
providing for the delivery of such utensils, or to deliver such utensils to 
their customers. 

Notwithstanding the inability of respondents to perform such contracts, 
they continued to solicit sales of aluminum and aluminum alloy cooking 
utensils through their sales representatives and agents, and continued to 
accept orders and deposits providing for the sale and delivery of such cook- 
ing utensils. The deposits paid by the purchasers were retainers by the 
salesmen in whole or in part to apply on commissions due said salesmen on 
said contracts, and the orders were forwarded by said salesmen to the re- 
spondents for future delivery in accordance with the terms of said orders. 
In many instances during the years 1941 and subsequent thereto, the re- 
spondents were unable or unwilling to fill said orders in accordance with 
the terms thereof, and attempted to substitute cooking utensils made of 
glass or ceramic ware in place of the aluminum or aluminum alloy ware 
ordered by the customer. If the customer was unwilling to accept the sub- 
stitute cooking utensils, the respondents pursued the policy of refusing to 
refund the deposit to the customer or to cancel the contract. In all such 
instances the respondents notified the purchasers that they would not re- 
fund the deposit, but would ship the ordered goods as soon as the govern- 
mental restrictions on the sale and delivery of aluminum or aluminum 
alloy ware were lifted and production of same was again permitted. 

Par. 3. The aforesaid acts and practices of the respondents in offering 
for sale and selling cooking utensils made of aluminum or aluminum alloy 
under circumstances where respondents knew or had reason to know that 
future delivery of said cooking utensils would be impossible or highly im- 
probable due to existing governmental restrictions on the sale of strategic 
minerals for civilian use, have been and are highly prejudicial to the pur- 
chasing and corsuming public. The respondents have attempted to com- 
pel the purchasers to accept inferior glass or ceramic cooking utensils in 
lieu of the cookware ordered by them, under the penalty of forfeiture of 
- the deposits paid by them in good faith or of awaiting the termination of 
wartime restrictions on the sale of aluminum and aluminum alloy products 
at an uncertain future date, and in the meantime being deprived of the use 
of goods contracted for in good faith and at the solicitation of the agents 
and sales representatives of the respondents. 

Par. 4. The acts, practices and methods of respondents as aforesaid 
in soliciting and accepting orders for cookware, and in accepting deposits 
from purchasers for cookware, which respondents cannot deliver, if at all, 
until some uncertain time in the future, are misleading and deceptive and 
purchasers are mistakenly led to believe that respondents contemplate 
and can make immediate delivery of such cookware, and a substantial 
portion of the consuming public is thereby induced to, and does, place 
orders for, and pay deposits upon, said cookware because of such erroneous 
and mistaken belief. As a result many members of the public have con- 
tracted to purchase, and paid substantial deposits upon, respondents’ said 
cookware products and respondents have failed to make delivery to such 
purchasers of cookware products of the quality and in the quantity sold. 

Par. 5. The aforesaid acts and practices of the respondents, as herein 
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alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on November 17, 1943, issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
Robert W. Hailey, G. P. Hubble, and H. F. Hall, individually, and as co- 
partners, trading as Cookware Associates, charging them with the use of 
unfair and deceptive acts and practices in commerce in violation of the 
provisions of the said act. After the issuance of the said complaint, testi- 
mony and other evidence in support of, and in opposition to, the allega- 
tions of said complaint were taken before a trial examiner of the Commis- 
sion theretofore duly designated by it, and said testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before the 
Commission upon said complaint, testimony and other evidence, report 
of the trial examiner upon the evidence, and brief in support of the com- 
plaint (respondents not having filed brief or requested oral argument); 
and the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGRAPH 1. The respondents, Robert W. Hailey, G. P. Hubble, and 
H. F. Hall, are individuals, trading under the name and style of Cookware 
Associates, with their office and principal place of business located at 1101 
East Warren Street, Bucyrus, Ohio. Respondents for several years last 
past have been engaged in the sale and distribution of cooking utensils. 
Respondents cause said cooking utensils, when sold, to be transported 
from their place of business in the State of Ohio to purchasers thereof lo- 
cated in various other States of the United States and in the District of 
Columbia. Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said products in commerce among and 
between the various States of the United States and in the District of 
Columbia. ' 

Par. 2. Prior to 1940, the respondents were engaged in the sale of stain- 
less aluminum utensils known as ‘‘Health-Craft Ware.” These utensils 
were purchased from the Aluminum Company of America and from the 
National Bronze and Aluminum Company in the form of castings, which 
the respondents machine-polished and finished for the market in their pol- 
ishing and finishing plant at Bucyrus, Ohio. In 1940, due to war condi- 
tions, the formula for the castings purchased by the respondents was 
changed, with the result that the utensils had a tendency to stain or darken 
on use and to become pitted. In 1941, due to the demand for aluminum in 
the war effort, certain governmental restrictions were placed upon the pro- 
duction and sale of aluminum and aluminum alloy cooking utensils so that 
the respondents were unable to make delivery of such utensils. As a re- 
sult, the respondents attempted to market utensils made of glass, which 
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were known as “‘Fire Glass Ware,” and also ceraric utensils known as 
“Old Hickory Ceramic Ware.” 

Par. 3. In the course and conduct of their business, the respondents 
sold their cooking utensils direct to the public through agents or field 
representatives originally designated as “associates’’ and later as “dis- 
tributors.”’ The customary procedure was for a field representative to 
call on a housewife and arrange for a demonstration at her home, to which 
her friends and neighbors were invited. In the course of this demonstra- 
tion a meal was cooked and served through the use of the cooking utensils 
carried by the representative as samples, and the merits of the various 
utensils were demonstrated and explained by the representative to the 
assembled guests. The representative usually made no sales at the time 
of the demonstration but, instead, obtained the names of those persons 
who might be interested in the purchase of the cooking utensils and ar- 
ranged to call on such prospective purchasers at a later date. When a pur- 
chaser agreed to purchase any of respondents’ cooking utensils, said repre- 
sentative caused such purchaser to sign a written order agreeing to pur- 
chase the specified merchandise from the respondents. At the time of 
taking such order the representative invariably secured a down payment 
from the purchaser, which was retained by the representative as part of his 
commission, and the merchandise specified in the order was delivered by 
the respondents C.O.D. for the balance due. The orders taken by the 
representative for C.O.D. shipment further provided that the order was 
not subject to cancellation, alteration, substitution, or refund. In some 
instances installment contracts were entered into with the purchaser, 
which provided for a cash payment to the representative and a C.O.D. 
payment on delivery, which together constituted not less than forty per- 
cent of the contract price, with the balance paid in monthly installments. 

The compensation received by respondents’ agents or field representa- 
tives was entirely on a commission basis. This commission varied on dif- 
ferent articles and sets of articles sold, and averaged approximately thirty- 
eight percent of the order. Under the plan of procedure developed by the 
respondents, the representative collected approximately twenty-five per- 
cent of this commission as a down payment, which was retained by him. 
When the entire collection was made, the respondents paid the represen- 
tative the balance of such commission or credited same to his account. 

In addition, the respondents also employed certain so-called “key 
managers,”’ who were in charge of, and supervised, a number of represen- 
tatives in a specific area. These key managers were paid a commission 
based upon the sales made by the representatives working under their 
supervision. 

Par. 4. After the formula for respondents’ utensils was changed in 1940 
because of war demands from the original stainless aluminum formula to 
a baser alloy, respondents’ representatives continued to make demonstra- 
tions using the original stainless aluminum samples and taking orders for 
such utensils without advising the purchasers that utensils of a baser metal 
would be delivered. The respondents aided and abetted in this deception 
of purchasers by repeatedly accepting orders taken in this manner and 
countenanced the use of the stainless aluminum samples in the making of 
demonstrations. Furthermore, for the purpose of inducing the purchaser 
to accept the order the respondents did not notify such purchaser that a 
baser-metal utensil would be supplied until shipment was actually made. 
On the same day that a shipment was forwarded to a purchaser, the re- 
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spondents sent a notice advising the purchaser that they were sending 
utensils made of a newly improved alloy, such notices reaching the pur- 
chaser at about the time or immediately prior to the delivery of the C.O.D. 
shipment and without opportunity on the part of the purchaser to cancel 
said order because of such change. In all cases where a purchaser would 
cancel or attempt to cancel the order because of the delivery of utensils 
composed of material different from that of the samples, the respondents 
refused to make any refund of the down payment. 

Par. 5. After the sale of aluminum and metal utensils was ordered dis- 
continued by the United States Government in 1941 and at a time when 
respondents knew that they could not make deliveries on orders, the re- 
spondents did not discontinue taking orders for such aluminum and metal 
utensils but, instead, followed the plan and practice of taking all orders 
possible. Respondents instructed their agents and representatives to con- 
tinue to take orders for aluminum utensils and to collect. down payments. 

For example, in instructions dated February 7, 1942, sent out by re- 
spondents to all their representatives, the respondents stated: 


Now here’s what every Associate is to do. Here’s orders:—You dive right in and 
put on all the Healthware dems you can get. Sell every dam order you can get them 
to sign and pay the downs. * * #* 

When they are settling on the shipping date, tip em off this way ‘“‘Why not make 
the date sometime in May or June—maybe July, Mr. and Mrs. Jones. Im not sup- 
posed to know a thing about it—but Ive been tipped off by a friend in the office that 
the company has been getting ready for something new for months and I have a hunch 
they’ll be coming out with it by April or May. It’ll be a knockout, too. Beat this 
stuff all hollow. If you are willing to wait then you will get the chance to get the new 
product. The way they’ll doubtless do will be to write every customer telling them 
about the new product and giving them a chance to decide which they want—the old 
or the new. They’ll have to know so they can know how much of the old to make be- 
fore they dismantle the machinery and get ready to produce the new.” 

Im not in a position to tell you boys any more than I have told you. Cant mention 


the material. In fact, use the story like above and you'll be better off without knowing 


exactly what itis. * * * 


* * * 


All the aluminum Healthware has been sold that can be delivered. You have orders 
to demonstrate all you can—sell all you can—collect all the downs you can Ad reat 
And you have orders to tip em off to “something new” and delay the delivery dates 


until May or June. * * * 


* * * 


And, remember, you do not have to taper off Healthware and on to the extractor. 
Sell ALL THE HEALTHWARE YOU CAN—AND ALL THE EXTRACTORS 
YOU CAN. Just dont swamp us with more “‘at once” orders. Tip em off to the 
“secret” (something new a’coming) and try to date orders off to May, June, etc. And 
everyone of us will get along OK I am confident. aid. r 

And remember—when we give you something new it will not be some make-shift 
merchandise—but it will be Health-ware. It will be something that'll tie in with our 
present story. Merely a change of the material used. 


In accordance with such instructions respondents’ representatives con- 
tinued to take orders for said aluminum Health-Craft Ware and to accept 
deposits. The respondents would then endeavor to induce such purchasers 
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to accept partial delivery and let the balance of the order stand until after 
the duration or attempted to substitute cooking utensils made of glass or 
ceramic ware in place of the aluminum or aluminum alloy ordered by the 
customer. If the purchaser was unwilling to accept substitute cooking 
utensils, the respondents pursued the policy of refusing to refund the down 
payment to the customer or to cancel the contract. In all such instances 
the respondents notified the purchasers that they could not refund the de- 
posit but would ship the ordered goods as soon as the governmental re- 
strictions on the sale and delivery of aluminum and aluminum alloy ware 
was lifted and the production of same was again permitted. - 

Par. 6. By means of the acts and practices herein described the re- 
spondents have fraudulently induced a substantial portion of the purchas- 
ing public-to place orders with the respondents for cooking utensils and to 
pay deposits thereon in the erroneous and mistaken belief that respondents 
can make immediate delivery thereof or, in the event of inability so to do, 
that the deposits so made will be returned. As a result, many members of 
the public have entered into contracts to purchase respondents’ cooking 
utensils and have paid substantial deposits thereon, and the respondents 
have failed to make delivery of the cooking utensils in accordance with 
16 contract and have refused to refund the deposits made by such pur- 
chasers. 

The practice of the respondents of procuring orders for merchandise 
which they could not deliver, together with down payments on such orders, 
and then refusing to cancel such orders or to refund the down payment, 
enabled the respondents to compel or attempt to compel purchasers to 
accept partial deliveries or the substitution of glass or ceramic utensils in 
lieu of the utensils ordered by them, under penalty of forfeiture of the de- 
posits paid by them in good faith, or to await the termination of the war- 
time restrictions at an uncertain future date, in the meantime being de- 
prived of the use of the goods contracted for in good faith and at the solici- 
tation of the agents and sales representatives of the respondents. 


CONCLUSION 


The aforesaid acts and practices of the respondents, as herein found, are 
all to the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, testimony and other evidence 
taken before a trial examiner of the Commission theretofore duly desig- 
nated by it in support of the allegations of said complaint and in opposi- 
tion thereto, report of the trial examiner upon the evidence, and brief filed 
in support of the complaint (respondents not having filed brief or re- 
quested oral argument); and the Commission having made its findings 
as to the facts and its conclusion that the respondents have violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, Robert W. Hailey, G. P. Hubble, and 
H. F. Hall, individually, and as copartners, trading as Cookware Associ- 
ates, and their respective representatives, agents, and employees, directly 
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or through any corporate or other device in connection with the offering 
for sale, sale, and distribution of cooking utensils and other merchandise in 
commerce as “commerce’’ is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Soliciting sales or accepting orders and deposits for cooking utensils 
or other merchandise of a kind and quality which the respondents are not 
capable of delivering at the time of the sale or within the time specified in 
the order. 

2. Representing directly or by implication that respondents are offering 
for sale sets of cooking utensils or other merchandise when respondents 
cannot or do not deliver all the pieces of the set specified or when the pieces 
or sets actually delivered are not of the kind and quality represented by 
the respondents. 

3. The use of any sales plan or method which involves the taking of or- 
ders for merchandise which the respondents cannot or do not supply, to- 
gether with a deposit or down payment upon such order, to induce the 
purchaser to accept merchandise of a kind or quality different from that 
ordered, under penalty of forfeiture of deposit or down payment. 

4. The use of any sales plan or method which involves a sales demon- 
stration or display with merchandise of a kind or quality different from 
that which respondents actually deliver. 

5. Refusing to cancel orders or refund deposits or down payments made 
thereon for merchandise of a kind or quality which respondents cannot 
deliver within the time specified in the order or within a reasonable time 
thereafter. ; 

6. Coercing or attempting to coerce purchasers to accept merchandise 
of a kind or quality different from that ordered by refusing to refund down 
payment or deposit made at the time the order was placed. 

It is further ordered, That the respondents shall, within 60 days after 
‘service upon them of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which they have com- 
plied with this order. 

650780 —47 —45 
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In THE MATTER OF 


LOUIS GOLDBERG, TRADING IN THE NAMES OF ACME 
AND ACME MAIL ORDER HOUSE 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5023. Complaint, Aug. 10, 1948—Decision, June 27, 1945 


Where an individual engaged in the interstate sale and distribution to customers for 
their own use and for resale, of used, worn, or second-hand clothing— 

(a) Represented falsely through statements in advertisements in newspapers, and cat- 
alogs that his said products were only slightly used; that much of his said mer- 
chandise was brand new and was obtained from bankrupt and close-out sales; and 
that all his merchandise which was not represented as new was cleaned, pressed, 
repaired, and ready to be worn; 

(b) Represented, as aforesaid, that dresses which he offered consisted of all silk ma- 
terial and that men’s coats were made of all wool fabrics; 

The facts being that many of such ‘‘silk’”’ dresses were in fact composed in whole or in 
part of rayon or materials other than silk, and such “‘All Wool”’ men’s overcoats 
consisted in part of cotton; and 

(c) Failed to disclose either in his said advertising or by the use of tags or labels or 
other markings on said merchandise, that certain of said products were second- 
hand or previously used or worn; 

With the effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous belief that said representations were true and of thereby 
inducing the purchase of substantial quantities of his said products: 

Held, That such acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. Arthur F. Thomas, trial examiner. 
Mr. R. P. Bellinger for the Commission. 
Warner & Birdsall, ot New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act and by 
virtue of the authority vested in it by said act, the Federal Trade Commis- 
sion, having reason to believe that Louis Goldberg, an individual, trading 
in the names of Acme and Acme Mail Order House, hereinafter referred to 
as respondent, has violated the provisions of the said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in that 
respect as follows: : 

ParaGrarH 1. Respondent, Louis Goldberg, is an individual, trading 
in the names of Acme and Acme Mail Order House, with his principal 
place of business located at 120 East Broadway in the city and State of 
New York. 

Par. 2. Respondent is now and for several years last past has been en- 
gaged in the sale and distribution in commerce between and among the 
various States of the United States and in the District of Columbia of used, 
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worn or second-hand clothing, which is bought by his customers both for 
their own use and for resale. 

Respondent causes the said products, when sold, to be transported from 
his aforesaid place of business in the State of New York to purchasers 
thereof located in various other States of the United States and in the 
District of Columbia. 

Respondent maintains and at all times mentioned herein has maintained 
a course of trade in said products in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of his aforesaid business and for the 
purpose of inducing the purchase of his said products respondent has made 
false and misleading statements and representations with respect to the 
physical condition and fiber content thereof by means of insertions in 
newspapers having general circulations throughout the United States and 

"in catalogs disseminated to purchasers and prospective purchasers through 
the United States mails. Among and typical of the false and misleading 
statements and representations so used and circulated are the following: 


Ten slightly used, stylish silk dresses, cleaned, ready to wear, $3 (send $1, balance 
C.O.D.); free 32-page catalog; agents wanted. Acme, 164 Henry St., Dept. E, New 
York City. 

Spectacular bargains in women’s and misses’ silk dresses ... cleaned and pressed 
and ready for wear. 

SLIGHTLY USED AND BRAND NEW MERCHANDISE FROM BANK-— 
RUPT AND CLOSEOUT SALES. , 

TEN Silk DRESSES $3.45 

CLEANED—PRESSED—READY TO WEAR.... 

Buy them for yourself. Buy them to sell. 

ACME PRESENTS THIS 4 **** special to our preferred customers 

LADIES’ AND MISSES’ SLIGHTLY USED SILK DRESSES. 

A stunning assortment of silks, crepes, satins and georgettes in the latest styles. 

Men’s Super Quality ALL WOOL OVERCOATS. 

All merchandise which is not listed new is cleaned, pressed, repaired and ready to 


wear. 


Par. 4. Through the use of the foregoing statements and representa- 
tions and others of similar import and meaning not set out herein, the re- 
spondent has represented that his said products are only slightly used; 
that the dresses which he offers for sale consist of all silk material; that 
much of his said merchandise is brand new and is obtained from bankrupt 
and closeout sales; that the men’s overcoats which he offers for sale are 
made of all wool fabrics; that all merchandise sold by respondent which is 
not represented as new is cleaned, pressed, repaired and ready to be worn, 

Par. 5. In truth and in fact the said statements and representations 
used and disseminated by respondent as aforesaid are false, misleading and 
deceptive. Many of respondents said products described as “slightly 
used”’ are in an advanced state of wear and use. Many of the dresses which 
respondent described as “silk” are composed of rayon in whole or in pert 
and of other materials than silk. Very little of respondent’s merchandise 
is new, and the bulk of his products do not come from bankrupt or closeout 
sales. The men’s overcoats which respondent advertises as all wool are not 
all wool but consist in part of cotton materials, and all of respondent’s mer- 
chandise not represented as new is not cleaned, pressed, repaired and ready 


to be worn. 
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Par. 6. In addition to the misrepresentations hereinabove set out the 
respondent has engaged in the use of false, deceptive and misleading 
methods in his said business by failing to disclose either in said advertising 
or by the use of tags and labels or other markings on said merchandise that 
certain of said products were second-hand or previously used or worn, and 
by failure to disclose the true constituent fiber or material from which 
certain of his said products were made, thereby placing*in the hands of 
purchasers thereof for resale the means and instrumentalities whereby the 
consumer-purchasers of said goods can be misled and deceived. 

Par. 7. The acts and practices of respondent, as herein set forth, have 
had the tendency and capacity to, and do and did, mislead and deceive a 
substantial portion of the purchasing public into the erroneous and mis- 
taken belief that said statements and representations are true, and because 
of such erroneous and mistaken belief, to purchase substantial quantities 
of respondent’s said products, ; 

Par. 8. The aforesaid acts and practices, as herein alleged, are all to the 
prejudice and injury of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on August 10, 1943, issued and subsequently 
served its complaint in this proceeding upon respondent, Louis Goldberg, 
an individual, charging him with the use of unfair and deceptive acts and 
practices in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondent’s answer thereto, 
testimony and other evidence were introduced before an examiner of the 
Commission theretofore duly designated by it. Thereafter, on September 
20, 1944, a stipulation was entered into whereby it was stipulated and 
agreed that a statement of facts signed and executed by respondent and 
Richard P. Whiteley, Assistant Chief Counsel for the Federal Trade Com- 
mission, subject to the approval of the Commission, might be made a 
part of the record herein and in connection with the testimony and other 
evidence already received might be taken as the facts in this proceeding 
and in lieu of further testimony in support of or in opposition to the 
charges of the complaint, and that the Commission might proceed upon 
said complaint, testimony and other evidence, and the stipulated facts, to 
make its report stating its findings as to the facts and its conclusion based 
thereon, and enter its order disposing of the proceeding without the presen- 
tation of argument or the filing of briefs. Thereafter, this proceeding reg- 
ularly came on for final hearing before the Commission on the complaint 
answer, testimony and other evidence, and the stipulated facts, said stipu- 
lation having been approved, accepted, and filed; and the Commission 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


_ParacrapPH 1. Respondent, Louis Goldberg, formerly traded as an in- 
dividual, under the names ‘‘Acme” and “‘Acme Mail Order House,” at 
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164 Henry Street, New York, N. Y., and now has associated with him as a 
partner in said business his brother, Isidore Goldberg, and with said 
brother is operating under the aforesaid trade names the business here- 
inafter described at 120 East Broadway, New York, N. Y. 

Par. 2. The respondent is now, and for several years last past has been, 
engaged in the sale and distribution of used, worn, or second-hand clothing 
which is bought by his customers both for their own use and for resale. 

Respondent causes said clothing, when sold, to be transported from his 
place of business in New York to purchasers at their respective points of 
location in various other States of the United States and in the District of 
Columbia, and maintains, and has maintained, a course of trade in said 
clothing in commerce between and among various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of his aforesaid business, and for the 
purpose of inducing the purchase of his said products, respondent has 
made false and misleading statements and representations with respect to 
the plrysical condition and fiber content thereof by means of insertions in 
newspapers having general circulation throughout the United States and 
in catalogs disseminated to purchasers and prospective purchasers through 
the United States mails. Among and typical of the false and misleading 
statements and representations so used and circulated are the following: 


Ten slightly used, stylish silk dresses, cleaned, ready to wear, $3 (send $1, balance 
C.O.D.); free 32-page catalog; agents wanted. Acme, 164 Henry St., Dept. E, New 
York City. 


* * * * * * 


Spectacular bargains in women’s and misses’ silk dresses... cleaned and pressed 
and ready for wear. 
* * * * * * 


SLIGHTLY USED AND BRAND NEW MERCHANDISE FROM BANK- 
RUPT AND CLOSEOUT SALES. 


hp a ok 


TEN Silk DRESSES $3.45 
CLEANED—PRESSED—READY TO WEKAR.... 
Buy them for yourself. Buy them to sell. 


* * * * * *. 


ACME PRESENTS THIS 4 **** special to our preferred customers 
LADIES’ AND MISSES’ SLIGHTLY USED SILK DRESSES. 


* * * * * * 
A stunning assortment of silks, crepes, satins and georgettes in the latest styles. 
* * * * * bd 
Men’s Super Quality ALL WOOL OVERCOATS. 
* * * * * * 
All merchandise which is not listed new is cleaned, pressed, repaired and ready to 


wear. 


Par. 4. Through the use of the foregoing statements and representa- 
tions and others of similar import and meaning not set out herein, the 
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respondent has represented that his said products are only slightly used ; 
that the dresses which he offers for sale consist of all-silk material; that 
much of his said merchandise is brand new and is obtained from bankrupt 
and close-out sales; that the men’s overcoats which he offers for sale are 
made of all-wool fabrics; and that all merchandise sold by respondent 
which is not represented as new is cleaned, pressed, repaired, and ready 
to be worn. ’ 

Par. 5. In truth and in fact, the aforesaid statements and representa- 
tions disseminated by respondent are false, misleading, and deceptive. 
Many of the respondent’s said products described as “‘slightly used” are 
in an advanced state of wear and use. Many of the dresses described by 
respondent as “‘silk’’ are in fact composed in whole or in part of rayon or 
materials other than silk. Very little of the merchandise offered by re- 
spondent is new, and the bulk of the products offered do not come from 
bankrupt or close-out sales. The men’s overcoats which respondent ad- 
vertises as ‘‘ All Wool” in fact consist in part of cotton. Not all of the mer- 
chandise which respondent does not represent as new is in fact cleaned, 
pressed, repaired, and ready tc be worn. 

Par. 6. In addition to the misrepresentations hereinabove set out, the 
respondent has engaged in the use of false, deceptive, and misleading 
methods in his said business by failing to disclose either in said advertising 
or by the use of tags and labels or other markings on said merchandise that 
certain of said products are second-hand or previously used or worn. 

Par. 7. The aforesaid acts and practices of respondent have.had, and 
have, the capacity and tendency to, and do mislead and deceive a substan- 
tial portion of the purchasing public into the erroneous and mistaken be- 
lief that said statements and representations are true and, because of such 
erroneous and mistaken belief, induce the purchase of substantial quanti- 
ties of respondent’s said products. 


CONCLUSION 


The acts and practices of respondent, as herein found, are all to the 
prejudice and injury of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of respondent, certain 
testimony and other evidence taken before an examiner of the Commission 
theretofore duly designated by it, and a stipulation as to the facts entered 
into between the respondent and Richard P. Whiteley, Assistant Chief 
Counsel for the Commission, which provides, among other things, that 
without further evidence or other intervening procedure, the Commission 
may issue and serve upon respondent findings as to the facts and conclu- 
sion based thereon and an order disposing of the proceeding, and the Com- 
mission having made its findings as to the facts and conclusion that re- 
pete has violated the provisions of the Federal Trade Commission 

ct: 

It is ordered, That respondent, Louis Goldberg, trading as “Acme” or 
“Acme Mail Order House,” or under any other name, his representatives, 
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agents, and employees, directly or through any corporate or other uevice, 
in connection with the offering for sale, sale, and distribution of clothing or 
other merchandise in commerce, as “‘commerce”’ is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Using the words “Wool” or “All Wool,” or any simulation thereof, 
either alone or in connection with any other word or words, to designate, 
describe, or refer to any garment not composed entirely of wool: Provided, 
in the case of a garment composed in part of wool and in part of fibers or 
materials other than wool, the word ‘‘ Wool” may be used as descriptive of 
the wool content if there are used in immediate connection therewith, in 
letters of at least equal size and conspicuousness, words truthfully describ- 
ing the constituent fibers or materials of such garment. 

2. Using the word “Silk,” or any simulation thereof, either alone or in 
connection with any other word or words, to designate, describe, or refer 
to any garment not composed entirely of silk, the product of the cocoon of 
the silkworm: Provided, that in the case of a garment composed in part of 
silk and in part of other fibers or materials, such word may be used as de- 
scriptive of the silk content if there are used in immediate connection 
therewith, in letters of at least equal size and conspicuousness, words 
truthfully describing such other constituent fibers or materials. 

3. Representing that the proportion of new and unused merchandise 
offered by respondent is greater than it is in fact, or that the proportion of 
respondent’s merchandise obtained from bankrupt or close-out sales is 
greater than it is in fact. 

4. Representing that garments in an advanced state of wear are only 
slightly used or that the condition of used or second-hand garments is 
materially better than it is in fact. 

5. Representing that used or second-hand garments have been cleaned, 
pressed, or repaired, unless such garments have in fact been cleaned, 
pressed, or repaired. 

6. Representing that any used or second-hand garment is new or un- 
used by failing to disclose, clearly and unequivocally, that it is used or 
second-hand, or by failing to attach securely to such garment a tag or 
label or place thereon a stamp, which tag, label or stamp clearly and con- 
spicuously reveals that said garment is used or second-hand. 

It is further ordered, That respondent shall, within 60 days after the 
service upon him of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which he has complied with 


this order. 
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In THE MATTER OF 


JOSEPH TRINER CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5227. Complaint, Sept. 28, 1944—Decision, June 27, 1945 


Where a corporation engaged in the manufacture and interstate sale and distribution 


of a medicinal preparation variously designated as ‘‘Triner’s Bitter Wine,”’ “Tri- 
ner’s Bitter Wine with Vitamin B,” and ‘‘Triner’s ;American Elixer of Bitter 
Wine” — 


(a) Falsely represented by radio continuities and through advertisements in magazines 
and newspapers, that said preparation was a cure or remedy for stomach disorders, 
poor appetite, faulty digestion, headache, nervousness, fatigue, and insomnia; and 
that it cleansed the stomach and intestines and kept the intestines clean, raised the 
general vitality of the body, and increased the resistance of the body to germs, 
thereby preventing colds; ; 

When in fact it had no therapeutic value in the treatment of such conditions in excess 
of providing temporary relief from headaches when due to constipation; and 

(b) Failed to reveal facts material in the light of its representations and with respect to 
consequences which might result from use of said preparation under usual or pre- 
scribed conditions in that, as a laxative, it was potentially dangerous when taken 
by one suffering from abdominal pain, nausea or other symptoms of appendicitis; 

With the effect of misleading and deceiving a substantial portion of the purchasing pub- 
lic into the erroneous belief that said preparation might be used at all times without 
ill effects, and thereby into the purchase of substantial quantities thereof: 

Held, That such acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public, and constituted unfair or deceptive acts or 
practices in commerce. 


Mr. Joseph Callaway for the Commission. 
Kerner, Jaros & Tittle, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said Act, the Federal Trade Com- 
mission, having reason to believe that the Joseph Triner Corporation, a 
corporation, hereinafter referred to as respondent, has violated the pro- 
visions of said Act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

ParaGraPH 1. Respondent, Joseph Triner Corporation, is a corpora- 
tion, organized and existing under and by virtue of the laws of the State of 
Illinois with its principal place of business located at 1333-1345 South 
Ashland Avenue, Chicago, III. 

Par. 2. Respondent is now, and for more than two years last past has 
been, engaged in the manufacture, sale and distribution of a certain medic- 
inal preparation, variously designated as ‘‘Triner’s Bitter]Wine,” “Tri- 
mee Bitter Wine with Vitamin B,” and “‘Triner’s American Elixer of Bitter 

me 


JOSEPH TRINER CORP. 669 
668 Complaint 


In the course and conduct of its business, respondent causes said prepa- 
ration, when sold, to be transported from its place of business in the State 
of Illinois to the purchasers thereof located in various other States of the 
United States and in the District of Columbia. Respondent maintains 
and at all times mentioned herein has maintained, a course of trade in said 
preparation among and between the various States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of its business respondent has dis- 
seminated, and is now disseminating, and has caused and is now causing 
the dissemination of, false advertisements concerning said preparation by 
the United States mails and by various other means in commerce as 
““commerce”’ is defined in the Federal Trade Commission Act; and re- 
spondent has also disseminated, and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements concerning 
said preparation by various means for the purpose of inducing and which 
are likely to induce, directly or indirectly, the purchase of said preparation 
x commerce as “‘commerce”’ is defined in the Federal Trade Commission 

ct. 

Among and typical of the false, misleading and deceptive statements 
and representations contained in said false advertisements, disseminated 
and caused to be disseminated, as hereinabove set forth, by United States 
mails, by radio continuities and by advertisements inserted in magazines 
and newspapers are the following: 


Triner’s Bitter Wine with Vitamin B, is the surest refuge in stomach troubles. 

If you have no appetite, faulty digestion, headache, nervousness and that chronic 
tired feeling, do you know what you need? The answer is simple. Nothing else but 
Triner’s Bitter Wine with Vitamin B:. This product will straighten you out. 

It gives a good appetite, aids digestion, influences a healthy sleep. 

It promotes healthy sleep because it cleanses the intestines and keeps them clean. 

Where did I get that cold? It is often difficult to answer this seasonable question. 
It is better to improve your general disposition and to shut the door against all colds. 
A persistent cold means that the body is unable to resist the attack of germs. Raise 
your general vitality by the help of Triner’s Bitter Wine which cleanses the stomach, 
promotes healthy appetite * * * and increases the resistance of your body. 


Par. 4. Through the use of the foregoing statements and representa- 
tions and others of similar import and meaning not specifically set out 
herein, respondent has represented, and is now representing, that said 
preparation is a cure or remedy for stomach disorders, poor appetite, 
faulty digestion, headache, nervousness, fatigue and insomnia; that it 
cleanses the stomach and intestines and keeps the intestines clean; that it 
raises the general vitality of the body and increases the resistance of the 
body to germs, thereby preventing colds. f 

Par. 5. The foregoing statements and representations are false, de- 
ceptive and misleading. Respondent’s preparation is not a cure or remedy 
for stomach disorders, poor appetite, faulty digestion, headache, nervous- 
ness, fatigue, or insomnia and has no therapeutic value in the treatment 
of such conditions in excess of providing temporary relief from headache 
when due to constipation. It does not cleanse the stomach. While it has 
the temporary effect of a laxative, it does not cleanse the intestines or keep 
them clean. It does not raise the general vitality of the body or increase 
the resistance of the body to germs. It has no beneficial effect in the pre- 


vention of colds. 
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Par. 6. The advertisements disseminated by the respondent, as afore- 
said, constitute false advertisements for the further reason that they fail 
to reveal facts material in the light of such representations or material with 
respect to the consequences which may result from the use of the prepara- 
tion to which the advertisements relate under the condition prescribed in 
said advertisements or under such conditions as are customary and usual. 
Respondent’s preparation is a laxative and is potentially dangerous when 
taken by one suffering from abdominal pains, nausea, vomiting or other 
symptoms of appendicitis. 

Par. 7. The use by the respondent of the foregoing false, deceptive and 
misleading statements and representations, disseminated and caused to be 
disseminated as aforesaid, has had and now has the capacity and tendency 
to and does mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such statements and 
representations are true and that said preparation may be used at all times 
without ill effects and into the purchase of substantial quantities of said 
preparation because of such erroneous and mistaken belief. 

Par. 8. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE FActTs,* AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on September 28, 1944, issued and subse- 
quently served its complaint in this proceeding upon respondent, Joseph 
Triner Corporation, a corporation, charging it with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions of 
said act. Respondent filed its answer admitting all the material allegations 
of fact set forth in said complaint and waiving all intervening procedure 
and further hearing as to said facts. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on the said complaint 
and the answer thereto; and the Commission, having duly considered the 
matter and being fully advised in the premises, makes this its findings as 
to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


_ Paracrapy 1. Respondent, Joseph Triner Corporation, is a corpora- 
tion, organized and existing under and by virtue of the laws of the State 
of [llinois, with its principal place of business located at 1333-1345 South 
Ashland Avenue, Chicago, III. 

Par. 2. Respondent is now, and for more than two years last past has 
been, engaged in the manufacture, sale, and distribution of a certain medic- 
inal preparation, variously designated as ‘‘‘Triner’s Bitter Wine,” “Tri- 
ner’s Bitter Wine with Vitamin By,” and “ Triner’s Elixir of Bitter Wine.” 
Respondent causes said preparation, when sold, to be transported from 
its place of business in the State of Illinois to purchasers thereof located in 
various other States of the United States and in the District of Columbia, 
and maintains, and at all times mentioned herein has maintained, a course 
of trade in said preparation among and between the various States of the 
United States and in the District of Columbia. 
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Par. 3. In the course and conduct of its business, respondent has dis- 
seminated and is now disseminating, and has caused and is now causing 
the dissemination of, false advertisements concerning said preparation by 
the United States mails and by various other means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act; and re- 
spondent has also disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements concerning 
said preparation by various means for the purpose of inducing, and which 
are likely to induce, directly or indirectly, the purchase of said: preparation 
in commerce, as ‘‘commerce”’ is defined in the Federal Trade Commission 
Act. 

Among and typical of the false, misleading, and deceptive statements 
and representations contained in said false advertisements disseminated 
and caused to be disseminated, as hereinabove set forth, by United States 
mails, by radio continuities, and by advertisements inserted in magazines 
and newspapers, are the following: 


Triner’s Bitter Wine with Vitamin B, is the surest refuge in stomach troubles. 


* * * * * 


If you have no appetite, faulty digestion, headache, nervousness and that chronic 
tired feeling, do you know what you need? The answer is simple. Nothing else but 
Triner’s Bitter Wine with Vitamin B;. This product will straighten you out. 


* * * * * * 


It gives a good appetite, aids digestion, influences a healthy sleep. 


* * * * * * 


It promotes healthy sleep because it cleanses the intestines and keeps them clean. 


* * * * * * 


Where did I get that cold? It is often difficult to answer this seasonable question. 
It is better to improve your general disposition and to shut the door against all colds. 
A persistent cold means that the body is unable to resist the attack of germs. Raise 
your general vitality by the help of Triner’s Bitter Wine which cleanses the stomach, 
promotes healthy appetite * * * and increases the resistance of your body. 


Par. 4. Through the use of the foregoing statements and representa- 
tions, and others of similar import and meaningn ot specifically set out 
herein, respondent has represented, and is now representing, that said 
preparation is a cure or remedy for stomach disorders, poor appetite, faulty 
digestion, headache, nervousness, fatigue, and insomnia; that it cleanses 
the stomach and intestines and keeps the intestines clean; and that it 
raises the general vitality of the body and increases the resistance of the 
body to germs, thereby preventing colds. . 

Par. 5. The foregoing statements and representations are false, decep- 
tive, and misleading. Respondent’s preparations is not a cure or remedy 
for stomach disorders, poor appetite, faulty digestion, headache, nervous- 
ness, fatigue, or insomnia, and has no therapeutic value in the treatment 
of such conditions in excess of providing temporary relief from headache 
when due to constipation. It does not cleanse the stomach. While it has 
the temporary effect of a laxative, it does not cleanse the intestines or keep 
them clean. It does not raise the general vitality of the body or increase 
the resistance of the body to germs. It has no beneficial effect in the pre- 

ion of colds. 
Ble. 6. The advertisements disseminated as aforesaid by the respond- 
ent constitute false advertisements for the further reason that they fail to 
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reveal facts material in the light of such representations, or material with 
respect to the consequences which may result from the use of the prepara- 
tion to which the advertisements relate under the conditions prescribed 
in said advertisements or under such conditions as are customary and 
usual. Respondent’s preparation is a laxative and is potentially dangerous 
when taken by one suffering from abdominal pains, nausea, vomiting, or 
other symptoms of appendicitis. 

Par. 7. The use by the respondent of the foregoing false, deceptive, and 
misleading statements and representations, disseminated and caused to be 
disseminated as aforesaid, has had, and now has, the capacity and tend- 
ency to, and does, mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that such statements 
and representations are true, and that said preparation may be used at all 
times without ill effects, and into the purchase of substantial quantities of 
of said preparation because of such erroneous and mistaken belief. 


CONCLUSION 


The acts and practices of the respondent, as herein found, are all to the 
prejudice and injury of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the answer of the respondent, 
in which answer respondent admitted all the material allegations of fact 
set forth insaid complaint and waived all intervening procedure and further 
hearings as to said facts, and the Commission having made its findings as 
to the facts and its conclusion that said respondent has violated the pro- 
visions of the Federal Trade Commission Act. 

It is ordered, That respondent, Joseph Triner Corporation, a corpora- 
tion, its officers, directors, representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the offering 
for sale, sale, and distribution of its medicinal preparation variously desig- 
nated as ‘‘Triner’s Bitter Wine,” ‘‘Triner’s Bitter Wine with Vitamin B,,”’ 
and ‘‘Triner’s American Elixer of Bitter Wine,” or any other preparation 
of substantially similar composition or possessing substantially similar 
properties, whether sold under the same names or any other name, do 
forthwith cease and desist from: 

1. Disseminating or causing to be disseminated, by means of the United 
States mails or by any means in commerce, as ‘‘commerce’”’ is defined in the 
Federal Trade Commission Act, any advertisement which represents, 
directly or by implication: 

(a) That said preparation is a cure or remedy for stomach disorders, 
poor appetite, faulty digestion, headache, nervousness, fatigue, or in- 
somnia, or that it has any therapeutic value in the treatment of such con- 
ditions in excess of providing temporary relief from headaches when due to 
constipation. 

(b) That said preparation cleanses the stomach or intestines or keeps 
the intestines clean. 

(c) That the use of said preparation will raise the general vitality of the 
body, increase the resistance of the body to germs, or prevent or aid in 
the prevention of colds. 
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2. Disseminating or causing to be disseminated, by means of the United 
States mails or by any means in commerce, as ‘‘commerce”’ is defined in 
the Federal Trade Commission Act, any advertisement which fails to 
reveal that said preparation should not be used in the presence of nausea, 
vomiting, abdominal pains, or other symptoms of appendicitis: Provided, 
however, that such advertisement need contain only the statement, 
“Caution: Use only as Directed,” if and when the directions for use, 
wherever they appear on the label, in the labeling, or both on the label an 
in the labeling, contain a warning to the above effect. \ 

3. Disseminating or causing to be disseminated, by any means, any 
advertisement for the purpose of inducing or which is likely to induce, di- 
rectly or indirectly, the purchase in commerce, as ‘‘commerce”’ is defined 
in the Federal Trade Commission Act, of said preparation, which adver- 
tisement contains any of the representations prohibited in paragraph 1 
hereof, and the respective subdivisions thereof, or which fails to comply 
with the requirements set forth in paragraph 2 hereof. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which it has complied with 
this order. 
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In THE MATTER OF 
SCIENTIFIC APPARATUS MAKERS OF AMERICA, ET AL. 
MODIFIED ORDER TO CEASE AND DESIST 


Docket 8092. Order, June 28, 1945 


Order, pursuant to provisions of Section 5 (b) of the Federal Trade Commission Act, 
in proceeding in question; in which (1) the original order issued on August 25, 1941, 
33 F. T. C. 1130; (2) the Circuit Court of Appeals for the Seventh Circuit, on Feb- 
ruary 29, 1944, in Hugene Dietzgen Co. et al. v. Federal Trade Commission, 142 F. 
(2d) 321, rendered its opinion, and on May 3, 1944 modified the same, on denial of 
rehearing, and on May 22, 1944 entered four separate decrees by which the Com- 
-mission’s said order to cease and desist was, with respect to said petitioning re- 
spondents only, modified, affirmed, and enforced; (3) the Commission on March 2, 
1945 ! (a) modified original order of August 25, 1941, pursuant to said four court 
decrees and as to the respondents therein named only by requiring (A) said re- 
spondents, their officers, etc., to cease and desist from entering into or carrying out 
any understanding, etc., to restrict, restrain, monopolize, hinder or suppress com- 
petition in the sale and distribution in commerce of prepared tracing papers, trac- 
ing cloths, drawing tools, and various other articles used by surveyors, engineers, 
builders, the drafting profession and others, by doing any of the acts or things therein 
specified; and from doing any of such acts or things pursuant to any such understand- 
ing, etc.; including among said acts, etc., thus prohibited, the fixing and maintain- 
ing of prices and terms and conditions of sale, and the exchanging of information 
among themselves with respect to prices, etc.; and (B) respondent association, the 
Surveying-Drafting-Coaters Section of the Scientific Apparatus Makers of Amer- 
ica, its manager, etc., to cease and desist from aiding and assisting the members of 
respondent association in carrying out or engaging in any of the acts and practices 
theretofore set forth; and particularly through adopting rules and regulations des- 
igned to prevent price deviations and through receiving and disseminating price 
lists; (b) as in original order, dismissed the complaint as to respondent Scientific 
Apparatus Makers of America and certain others named, for insufficient evi- 
dence— 

Similarly modifying said original order, under the provisions of Section 5 (6) of the Fed- 
eral Trade Commission Act as to the other respondents joined therein; dismissing 
the complaint, as before, as to said Scientific Apparatus Makers of America, etc.; 
and excusing respondents, upon whom instant modified order is served, from the 
filing within sixty days of new compliance reports. 


MopIFriED ORDER TO CEASE AND Dzsist 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answers of respondents, the 
testimony and other evidence taken before duly appointed trial examiners 
of the Commission theretofore designated by it to serve in this proceeding, 
the report of the trial examiner thereon and the exceptions to said report, 
briefs filed herein by the attorney for the Commission and attorneys for 
the respondents, and the oral arguments by the respective attorneys, and 
the Commission having made its findings as to the facts and its conclusion 


1See*ante, p. 169. 
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that respondents had violated the provisions of the Federal Trade Com- 
mission Act, and having entered an order to cease and desist herein on 
August 25, 1941; and, 

_ Thereafter, the respondents (1) Keuffel & Esser Company and Karl 
Keller; (2) Charles Bruning Company, Inc., The Frederick Post Company, 
Chas. W. Speidel & Company, J. H. Weil & Company, Paul J. Bruning, 
W. A. Berger, Arthur L. Parker; and the Charles Bruning Company, Inc., 
The Frederick Post Company and J. H. Weil & Company, as members of 
the Scientific Apparatus Makers of America, a corporate association ; 
(3) The C. F. Pease Company; and (4) Eugene Dietzgen Company, filed 
in the United States Circuit Court of Appeals for the Seventh Circuit 
their four separate petitions for a review of the Commission’s said order to 
cease and desist entered on August 25, 1941. Thereafter, the Circuit 
Court of Appeals for the Seventh Circuit entered four separate decrees by 
which the Commission’s said order to cease and desist entered on August 
25, 1941, was, with respect to the petitioning respondents only, modified, 
affirmed and enforced; and 

It appearing to the Commission that, of the respondents who filed their 
petitions for review of the Commission’s said order to cease and desist with 
the Circuit Court of Appeals for the Seventh Circuit, only one of said re- 
spondents, namely, Eugene Dietzgen Company, filed a petition for certio- 
rari, which said petition was denied by the Supreme Court of the United 
States on October 9, 1944, and that the time for filing petitions for certio- 
rari as to the remaining said petitions expired on August 22, 1944; and 

Thereafter, on March 2, 1945, the Commission having entered its order 
modifying its order to cease and desist entered on August 25, 1941, with 
respect to the petitioning respondents only so as to conform to the decrees 
entered by the United States Circuit Court of Appeals for the Seventh 
Circuit; and thereafter on motion of the attorney for the Federal Trade 
Commission, the Commission, on May 10, 1945, having entered an order 
directing that a copy of said motion be served upon said respondents and 
requiring said respondents within twenty days after service upon them of 
said motion to show cause, if any they could, in writing, why said order to 
cease and desist heretofore entered herein on August 25, 1941, should not 
be so modified in accordance with said motion so as to correspond with the 
language used by the Federal Trade Commission in its order of March 2, 
1945, modifying the order to cease and desist heretofore entered on August 
25, 1941, as to the respondents, Keuffel & Esser Company and Karl L. 
Keller; Charles Bruning Company, Inc., The Frederick Post Company, 
Charles W. Speidel and Walter A. Kohn, trading as Chas. W. Speidel & 
Company, Jacob H. Weil, Edwin H. Weil and Manfred R. Krauskopf 
trading as J. H. Weil & Company, Paul J. Bruning, W. A. Berger, Arthur 
L. Parker; and the Charles Bruning Company, Inc., The Frederick Post 
Company, and J. H. Weil & Company, as members of the Scientific Ap- 
paratus Makers of America, a corporate association; The C. F. Pease 
Company; and Eugene Dietzgen Company only, as to all of said respond- 
ents, and, thereafter, the said period of twenty days within which said 
respondents were directed to show cause why said order should not be so 
modified in accordance with said motion having expired; now, therefore, 

It is ordered, That in accordance with the provisions of Section 5 (b) of 
the Federal Trade Commission Act, due notice having been served on said 
respondents, this matter be, and the same hereby is, reopened for the pur- 
pose only of modifying the order to cease and desist heretofore entered 
herein on August 25, 1941. 


676 FEDERAL TRADE COMMISSION DECISIONS 
Order 40 F,-T..Ci 


It is further ordered, That the respondents, Surveying-Drafting-Coaters 
Section of the Scientific Apparatus Makers of America, an association, and 
its officers; R. Fred Allin, individually and as a member of the Executive 
Committee of the Surveying-Drafting-Coaters Section of the Scientific 
Apparatus Makers of America; and The Huey Company, a corporation, 
Economy Blue Print Products, Inc., Alphonse A. Brunner, trading as Key- 
stone Blue Paper Company, and United States Blue Print Paper Com- 
pany, a corporation, all separately and as members and representatives of 
Surveying-Drafting-Coaters Section of Scientific Apparatus Makers of 
America, a corporate association, and their officers, directors, representa- 
tives, agents and employees forthwith cease and desist from: 

Directly or indirectly, jointly or severally, entering into or carrying out 
any understanding, agreement, arrangement, combination or conspiracy, 
with each other or with any other person or persons, association or corpo- 
ration, to restrict, restrain, monopolize, or to hinder or suppress, competi- 
tion in the sale and distribution in commerce, as ‘‘commerce”’ is defined 
in the Federal Trade Commission Act, of prepared tracing papers, tracing 
cloths, blueprint papers and cloths, other reproduction papers and cloths, 
profile and cross section papers and cloths in sheets and rolls, coordinate 
papers—graph sheets (except rolled sheets) for engineering and drafting 
purposes, field books for engineers, drawing instruments, drawing tools 
(scales, triangles, T-squares, curves), drawing machines, blueprinting ma- 
chines and equipment, drawing boards and tables, filing cabinets for draw- 
ings and blueprints, lettering devices and lettering pens for the drafting 
profession, slide rules, planimeters and integrators, surveying instruments, 
surveying barometers, forestry instruments such as tree calipers, hypso- 
meters, increment borers, current meters and water-stage registers, rods 
and poles for surveyors’ use, tapes, chains and plumb bobs, by doing any 
of the following acts or things, and from doing any of the following acts or 
things pursuant to any such understanding, agreement, arrangement, com- 
bination or conspiracy: 

1. Fixing and maintaining, or agreeing to fix and maintain the prices at 
which said products will be sold by them. 

2. Fixing and maintaining, or agreeing to fix and maintain the terms 
and conditions, including the classification of customers, freight allowances 
and duration of and optional clauses in contracts, in connection with any 
sales by them of their said products. 

3. Exchanging information among themselves with regard to the 
prices, discounts, terms and conditions of sale to be submitted by them 
when bids for their products are requested, and submitting or agreeing to 
submit identical or substantially identical, bids on said products when 
requests for bids have been received. 

4, Filing with respondent Surveying-Drafting-Coaters Section of Sci- 
entific Apparatus Makers of America, price lists including discounts, terms 
and conditions at which they will sell their products, for dissemination by 
said respondent Association among its members. 

5. Agreeing not to sell their said products at a price less, or a discount 
greater, or on terms and conditions more favorable to the purchaser than 
those contained in any of the price lists filed with respondent Surveying- 
Drafting-Coaters Section of Scientific Apparatus Makers of America, or 
agreeing not to sell said products at a price less or discount greater than or 
on terms and conditions of sale more favorable to the purchaser than those 
contained in the price list published by the seller. 
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It is further ordered, That respondent association, Surveying-Drafting- 
Coaters Section of Scientific Apparatus Makers of America, Arthur L. 
Parker, its manager and his successors, Karl Keller, Paul J. Bruning, R. 
I'red Allin, and W. A. Berger, members of its executive committee and 
their successors, forthwith cease and desist from, directly or indirectly, 
jointly or severally, aiding and assisting the members of said respondent 
association in carrying out or engaging in any of the acts and practices 
hereinbefore set forth, and from performing any service or function in the 
furtherance of said acts and practices, and particularly from— 

1. Adopting any rule or regulation designed or intended to prevent any 
deviation on the part of the members of said respondent Association from 
the prices, discounts and terms fixed and agreed upon by them, as herein- 
before set forth. 

2. Receiving from the individual members of said respondent associa- 
tion price lists, including discounts, terms and conditions of sale, and dis- 
seminating such information among said respondent association members. 

It is further ordered, That the complaint herein be and the same hereby 
is dismissed as to respondents, Scientific Apparatus Makers of America, 
its officers and directors, and respondents, Carl S. Hallauer, R. E. Gillmor 
and John M. Roberts, the evidence being insufficient to establish the 
charges of the complaint with respect to these respondents. 

It is further ordered, That the respondents upon whom this modified or- 
der is served are excused from the filing within (60) days of any new com- 
pliance reports, in view of the fact that they have previously filed reports 
of compliance with the broader form of order originally entered in the case 
on August 25, 1941. 

650780 —47 —46 
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In THE MATTER OF 


AUTOMATIC ELECTRICAL DEVICES CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION. 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4741. Complaint, Mar. 31, 1942—Decision, June 29, 1945 


Where a corporation engaged in the manufacture and interstate sale and distribution of 
its “‘Homozone”’ devices, designed to generate ozone by the passage of an elec- 
trical current through air and to disseminate it through the rooms or enclosures in 
which the-devices were placed, or through water— 

(a) Represented, directly or by implication, through advertisements in circulars, leaf- 
lets, pamphlets and other advertising literature, that use of its said devices would 
give relief to persons afflicted with many ailments, including diseases of the respir- 
atory system, such as asthma, bronchitis and hay fever, sinus trouble and heart 
ailments; and would avert colds and headaches, destroy bacteria, lessen or avert 
fatigue, and promote and improve the general health; 

The facts being use of said devices produced no beneficial therapeutic consequences; 
they did not produce, under ordinary conditions of use, a concentration of ozone 
in the atmosphere sufficient to destroy bacteria, and such a concentration would 
be extremely dangerous, and even fatal, to humans; 

(b) Represented, falsely, as aforesaid, that use of said devices in connection with poul- 
try would reduce deaths, avert disease and the effects thereof, prevent the spread 
of infection and infectious diseases, relieve respiratory ailments, cure ‘‘Roup,” and 
disinfect places where poultry was kept; and that in connection with animals it 
was of value in the treatment of respiratory diseases; 

The facts being, as noted above, that the device would not produce an ozone concen- 
tration in the atmosphere, under ordinary conditions of use, sufficient to have any 
significant effect upon the organisms of infectious diseases; 

(c) Represented, directly or by implication, through advertisements in folders, circulars, 
newspapers and magazines that said devices would not merely mask, but would 
destroy and eliminate, odors of many kinds by oxidation; 

The facts being that while it was its purpose, in installing its devices, to have them so 
adjusted that the amount of free ozone in the atmosphere would be just below that 
at which its odor is perceptible—approximately 1 part of ozone to 20,000,000 parts 
of air—changes from the conditions prevailing at the time of installation, such as 
decreased humidity, less exchange with outside air, less smoke, less odor, might 
result in an increase in the ratio of ozone to air to a degree which would render it 
irritant to the respiratory organs; while some odors are oxidizable by ozone, they 
might be present in such concentrations that they could not be more than partially 
oxidized by the concentrations of ozone which said devices were capable of produc- 
ing, and the unoxidized remainder would be perceptible; other odors are not af- 
fected by ozone; and both types of odors are rendered less perceptible by reason of 
fatigue of the organs of smell, with consequent blunting of the sensory capacity, 
caused by airozone mixtures; and when the odor of ozone is perceptible there is, in 
addition, a masking effect on other odors; 

(d) Failed to reveal in their advertisements that the concentration of ozone should not 
be permitted to exceed one-half part of ozone per million parts of air, that breath- 
ing near the devices in operation should be avoided, or that the inhalation of an ex- 
cessive amount of ozone might result in irritation to the respiratory organs ; and 

(e) Represented, as above set forth, that said devices would eliminate all offensive 
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odors and tastes from water, sterilize it, purify it and render it sparkling and free 
from bacteria; 

The facts being that any substantial improvement in sterility, purity, taste, smell or 
bacteria content of water by ozone in the concentration given by said devices— 
about 2.65 parts of ozone per million parts of water by weight—would result from 
their use only in connection with waters but slightly polluted by bacteria or by 
oxidizable matter causing unpleasant taste or smell; and the ozone generated by 
said devices would have no effect upon matter suspended in water and would not 
make cloudy water sparkling or clear: 

Held, That such acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. J. Earl Coz, trial examiner. 
Mr. Randolph W. Branch for the Commission. 
Nash & Donnelly, of Washington, D. C., for respondent. 


. COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the F@leral Trade Com- 
mission, having reason to believe that Automatic Electrical Devices Co., a 
corporation, hereinafter referred to as respondent, has violated the pro- 
vision of said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

PaRAGRAPH 1. Respondent, Automatic Electrical Devices Co., is a cor- 
poration, organized under the laws of the State of Ohio, and having its 
office and principal place of business at 324 East 3rd Street, Cincinnati, 
Ohio. 

Par. 2. Respondent is now, and has been for more than three years last 
past, engaged in the business of manufacturing, selling and distributing 
devices designated as ‘‘Homozone,” designed and intended to generate 
ozone by the passage of an electrical current through air and to dissem- 
inate it through the rooms or enclosures in which the devices are placed, or 
through water. 

In the course and conduct of its said business, respondent has caused 
said devices, when sold, to be transported from its aforesaid place of busi- 
ness in the State of Ohio to purchasers thereof located in various other 
States of the United States, and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained a course of trade in said devices in commerce between and among 
the various States of the United States, and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business respondent 
has disseminated, and is now disseminating, and has caused, and is now 
causing the dissemination of, false advertisements concerning its said de- 
vices by the United States mails, and by various other means in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, for 
the purpose of inducing, and which are likely to induce, directly or indi- 
rectly, the purchase of said devices; and respondent has also disseminated, 
and is now disseminating, and has caused and is now causing, the dissem- 
ination of false advertisements by various means for the purpose of induc- 
ing and which are likely to induce, directly or indirectly, the purchase of 
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said devices in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. : 

Among and typical of the false, misleading and deceptive statements 
and representations contained in said false advertisements, disseminated 
and: caused to be disseminated as aforesaid, with respect to the beneficial 
effects of the use of said air-treating devices upon human beings, were the 
following: 


’ Cardiac patients, as well as those suffering from asthmatic and other temporary 
afflictions have obtained great relief from the Homozone—. 

Ozone also affords a valuable means of assisting in the relief of many human ailments 
and particularly those of respiratory type, such as Asthma, Bronchitis, Hay Fever, 
Sinus, etc.—Remember HOMOZONE is nature’s pure Ozone. 

Homozone greatly reduces colds, etc., and to generally promote the health of those 
breathing this slightly Ozonized and re-vitalized air. 

* * * students—continually complained of colds and headaches, because of im- 
pure air, but since installing the Homozone the students have no headaches or colds.— 

—ozone—destroys—where present in the necessary concentration, minute animal 
and plant organisms as well (Bacteria, fungi growth, etc.). 

—ozone, in the presence of moisture has fully demonstrated itself capable of destroy- 
ing even the more resistent types of bacteria.— 

In the office—prev¥ents that 3 o’clock ‘“‘let-down”’ feeling. : 

Clean, Pure Health-giving Air as Nature intended we should breathe it. 


Par. 4. By the use of the statements and claims hereinabove set forth 
and others similar thereto not specifically set out herein, respondent has 
represented, directly or by implicaticn, that the use of its said devices will 
give relief to persons afflicted with many ailments, including diseases of the 
respiratory system, such as asthma, bronchitis and hay fever, sinus trouble 
and heart ailments; that it will avert colds and headaches, destroy bac- 
teria, lessen or avert fatigue, and promote and improve the general health. 

Par. 5. The aforesaid representations and advertisements used and dis- 
seminated by respondent hereinabove described, were exaggerated, mis- 
leading and untrue. In truth and in fact the use of respondent’s devices 
produces no beneficial therapeutic consequences. It will not relieve per- 
sons afflicted with ailments of the respiratory system, including asthma, 
bronchitis and hay fever. It will not relieve persons suffering from sinus 
trouble or heart ailments. It will not avert headaches or colds, lessen or 
avert fatigue, or improve the general health. The devices are not capable 
of producing, under ordinary conditions of use, a concentration of ozone in 
the atmosphere sufficient to destroy bacteria, and such a concentration 
would be extremely dangerous, if not fatal, to humans. 

Par. 6. Among and typical of the false, misleading and deceptive 
statements and representations contained in said false advertisements 
disseminated and caused to be disseminated by respondent, in the manner 
set forth in paragraph 3, with respect to the beneficial effects of the use of 
said air-treating devices upon poultry and in the raising thereof, and upon 
animals were the following: 


(With respect to poultry) 

Stops costly losses. 

Assists in preventing disease, materially reduces Mortality Losses. 
Assists in the relief of many respiratory ailments. 

Assists in Preventing Disease and Infection. 

Reduces Amount of Disinfectants Required. 
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Reduces Mortality of baby chicks and grown fowls. . 

Relieves Many types of ailments. 

—ozone has definitely and positively reduced poultry losses thru assisting in the pre- 
vention, as well as the spread and effects of many infectious diseases. 

—remarkably efficient in treating certain poultry ailments such as “Roup”’ or as it is 
more commonly called the “Gaps.” 

Ozone assists in both preventing, as well as arresting the spread of many infectious 
poultry diseases. Among these are—respiratory afflictions—. 

(With respect to animals) 

—Ozone is a decided help in the treatment of respiratory diseases. 


Par. 7. By the use of the statements and claims hereinabove set forth 
and others similar thereto not specifically set out herein, respondent has 
represented, directly and by implication, that the use of the said devices 
in connection with poultry will reduce deaths among poultry, avert dis- 
ease, and the effects thereof, prevent the spread of infection and infectious 
diseases, relieve respiratory ailments, cure ‘‘Roup,” and will disinfect 
places where poultry is kept; and that in connection with animals it is of 
value in the treatment of respiratory diseases. 

Par. 8. The aforesaid representations and advertisements used and dis- 
seminated by respondent as hereinabove described, were exaggerated, mis- 
leading and untrue. In truth and in fact the use of respondent’s devices 
will not reduce deaths among poultry. It will not prevent diseases among 
poultry nor avert the effects thereof. It will not produce an ozone concen- 
tration in the atmosphere, under ordinary conditions of use, sufficient to 
have any significant effect upon the bacilli of infectious diseases, and such 
a concentration would be dangerous or fatal to poultry. It will not benefit 
respiratory ailments of poultry, nor will it cure ‘‘Roup.” It is of no value 
in the treatment of respiratory diseases in animals. 

Par. 9. In addition to the representations hereinabove set forth, re- 
spondent has also engaged in the dissemination of false advertisements in 
the manner above set forth, in that said advertisements so disseminated 
failed to reveal that injury to humans, poultry or animals may result if the 
ozone concentration exceeds one part in two million of air, or if the output 
of the devices is breathed before being thoroughly diluted by mixing with 
alr. 

Par. 10. In the course and conduct of its said business and for the 
purpose of inducing the purchase of the said devices, respondent has made 
and caused to be made by means of advertising folders and circulars sent 
through the United States mail to prospective purchasers in various States 
of the United States, and advertisements in newspapers and magazines of 
general circulation, representations and claims with respect to the efficacy 
of its said air-treating devices as deodorizers and the manner in which they 
accomplish this purpose. Among and typical of the claims and representa- 
tions so made by respondent were the following: 


Unlike strong disinfectants—which merely mask an objectionable odor with one 
more pleasant, Homozone actually destroys or greatly reduces by oxidation practically 
all common odors of organic and many of chemical origin. 

Many prominent hospitals, sanitariums, Homes for the Aged and Infirm, Insane 
Asylums, etc., as well as Practicing Physicians, have found the Homozone to be a neces- 
sity, both for the elimination of common Hospital and Office Odors as well as in case of 
decaying flesh and bone, viz: Cancerous growths, Discharging Ulcers, Offensive Forms 
of Tuberculosis, Osteomyelitis, Peritonitis, Uremic Poisoning, Dysentery, certain types 
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of Skin Eruptions, Post’Mortem Examination, etc., Such obnoxious odors are quickly 
destroyed—. 

The Homozone is also being used—for the destruction of strong smoking, cooking, 
toilet, washrooms and other odors where it has proven a complete success. 

—does not merely mask any odor of organic origin, but actually destroys it through 
chemically oxidizing it into an entirely different compound, which in most cases is en- 
tirely harmless and odorless. 

Purifies foul and Tobacco-laden air; destroys smoke and other odors like magic. 

Ozone destroys the odors of cooking meats, fish, vegetable and the like as well as 
those of tobacco smoke, ‘‘dead’”’ cigars, stale beer and natural body odors, ete.—. 

—the destruction and total elimination of odors. 


Par. 11. By the use of the statements and claims hereinabove set forth, 
and others similar thereto not specifically set out herein, respondent has 
represented, directly and by implication, that its said devices will not 
merely mask but destroy and eliminate odors of many kinds by oxidation 
thereof. 

Par. 12. The aforesaid representations so made and disseminated by 
respondent in the course of its aforesaid business were misleading and un- 
true. In truth and in fact the devices will not destroy or eliminate odors, 
by oxidation or otherwise, but merely mask them or cover them up by the 
odor of ozone. The ozone produced by the devices also tends to set up, in 
persons exposed to it, a temporary deadening of the sense of smell. 

Par. 13. In the manner set forth in paragraph 10 hereof, respondent has 
made and caused to be made representations and claims with respect to its 
““Homozone”’ devices for the ozonization of water. Among and typical of 
the claims and representations so made by respondent were the following: 


Now! Pure Spring-Like “Soft”? Tasting Drinking Water.—Homozone deodorizes 
and purifies bad-tasting, evil smelling water instantly! 

Now—Sparkling, Aerated, Palatable Drinking Water from your faucet. 

Eliminate Objectionable Tastes and Odors. 

Making water more pleasant and palatable to drink. 

But few water supplies, unless chemically treated therefor, are entirely free from for- 
eign odors and tastes.—The Public—demands—water that is both sparkling clear as 
well as free from all objectionable odors and taste, and which in our opinion, OZONE, 
and ozone alone is capable of producing. 

Ozone has likewise been used for many years by large beverage manufacturers, to 
remove foreign odors and tastes from their usual water supply, as well as to make it 
bacteria free and sparkling. 

Ozone has thus definitely proven itself to be a most efficient means for the steriliza- 
tion of polluted water as well as the last word in removing foreign tastes therefrom— 
there is now available a small inexpensive water ozonizer—an exclusive HOMOZONE 
development. 


Par. 14. By the use of the statements and claims hereinabove set forth 
and others similar thereto not specifically set out herein, respondent has 
represented, directly and by implication, that the said devices will elim- 
inate all offensive odors and tastes from water, sterilize it, purify it, and 
render it free from bacteria. 

Par. 15. The aforesaid representations so made and disseminated bv 
respondent in the course and conduct of its business were misleading and 
untrue. In truth and in fact the devices will not eliminate all offensive 
odors and tastes from water; neither will they sterilize water, purify it or 
render it bacteria-free. fade 
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Par. 16. The use by respondent of the foregoing false, deceptive and 
misleading statements, representations and advertisements with respect 
to its devices, disseminated as aforesaid, in connection with the sale of its 
devices has had the tendency and capacity to mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mistaken 
belief that such statements, representations and advertisements were true, 
and to induce a substantial portion of the purchasing public, because of 
said erroneous and mistaken belief, to purchase respondent’s said devices. 

Par. 17. The aforesaid acts and practices of respondent, as herein al- 
leged, are all to the prejudice and injury of the public, and constitute un- 
fair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


REpoRT, FINDINGS AS TO THE FacTs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission, on the 31st day of March, 1942, issued and 
thereafter served its complaint in this proceeding upon said respondent, 
Automatic Electrical Devices Co., charging it with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions of 
said act. On April 21, 1942, the respondent filed its answer in this pro- 
ceeding. Thereafter a stipulation was entered into whereby it was stipu- 
lated and agreed that a statement of facts signed and executed by respond- 
ent’s counsel and Richard P. Whiteley, Assistant Chief Counsel for the 
Federal Trade Commission, subject to the approval of the Commission, 
may be taken as the facts in this proceeding and in lieu of testimony in 
support of the charges stated in the complaint or in opposition thereto, and 
that said Commission may proceed upon said statement of facts to make 
its report stating its findings as to the facts and its conclusion based 
thereon and enter its order disposing of the proceeding without the presen- 
tation of argument or the filing of briefs. Thereafter this proceeding regu- 
larly came on for final hearing before the Commission on said complaint, 
answer and stipulation, said stipulation having been approved, accepted 
and filed, and the Commission, having duly considered the same and being 
now fully advised in the premises, finds that this proceeding is in the inter- 
est of the public and makes its findings as to the facts and its conclusion 
drawn therefrom. 

FINDINGS AS TO THE FACTS 


PARAGRAPH 1. Respondent, Automatic Electrical Devices Co., is a cor- 
poration, organized under the laws of the State of Ohio, and having its 
office and principal place of business at 324 East Third Street, Cincinnati, 
Ohio. 

Par. 2. Respondent is now, and has been for more than three years last 
past, engaged in the business of manufacturing, selling and distributing 
devices designated as ‘‘Homozone,” designed and intended to generate oz- 
one by the passage of an electrical current through air and to disseminate it 
through the rooms or enclosures in which the devices are placed, or 
through water. 

In the course and conduct of its said business, respondent has caused 
said devices, when sold, to be transported from its aforesaid place of busi- 
ness in the State of Ohio to purchasers thereof located in various other 
States of the United States, and in the District of Columbia. 
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Par. 3. In the course and conduct of its aforesaid business respondent 
has disseminated, and is now disseminating, and has caused, and is now 
causing, the dissemination of false advertisements concerning its said de- 
vices by the United States mails, and by various other means in commerce 
as “commerce” is defined in the Federal Trade Commission Act; and re- 
spondent has also disseminated, and is now disseminating, and has caused, 
and is now causing, the dissemination of false advertisements by various 
means for the purpose of inducing and which are likely to induce, directly 
or indirectiy, the purchase of said devices in commerce as “commerce” is 
defined in the Federal Trade Commission Act. 

Among and typical of the statements and representations contained in 
said advertisements, disseminated and caused to be disseminated as afore- 
said, by the United States mails, and by circulars, leaflets, pamphlets and 
other advertising literature, with respect to the beneficial effects of the 
use of said air-treating devices upon human beings, were the following: 


Cardiac patients, as well as those suffering from asthmatic and other temporary 
afflictions have obtained great relief from the Homozone—. 

Ozone also affords a valuable means of assisting in the relief of many human ailments 
and particularly those of respiratory type, such as Asthma, Bronchitis, Hay Fever, 
Sinus, etc.—Remember HOMOZONE is nature’s pure Ozone. 

Homozone greatly reduces colds, etc., and to generally promote the health of those 
breathing this slightly Ozonized and re-vitalized air. 

* * * students—continually complained of colds and headaches, because of im- 
pure air, but since installing the Homozone the students have no headaches or colds.— 

—ozone—destroys—where present in the necessary concentration, minute animal 
and plant organisms as well (Bacteria, fungi growth, etc.). 

—ozone, in the presence of moisture has fully demonstrated itself capable of destroy- 
ing even the more resistent types of bacteria.— 

in the office—prevents that 3 o’clock ‘“‘let-down” feeling. 

Clean, Pure Health-giving Air as Nature intended we should breathe it. 


Par. 4. By the use of the statements and claims hereinabove set forth 
and others similar thereto not specifically set out herein, respondent has 
represented, directly or by impliéation, that the use of its said devices will 
give relief to persons afflicted with many ailments, including diseases of the 
respiratory system, such as asthma, bronchitis and hay fever, sinus 
trouble and heart ailments; that it will avert colds and headaches, destroy 
alee s lessen or avert fatigue, and promote and improve the general: 

ealth. 

Par. 5. The use of respondent’s devices produces no beneficial thera- 
peutic consequences. It will not relieve persons afflicted with ailments of 
the respiratory system, including asthma, bronchitis and hay fever. It will 
not relieve persons suffering from sinus trouble or heart ailments. It will 
not avert headaches or colds, lessen or avert fatigue, or improve the general 
health. The devices do not produce, under ordinary conditions of use, a 
concentration of ozone in the atmosphere sufficient to destroy bacteria, and 
such a concentration would be extremely dangerous, if not fatal, to hu- 
mans. 

Par. 6. Among and typical of the statements and representations con- 
tained in said false advertisements disseminated and caused to be dissem- 
inated by respondent, in the manner set forth in paragraph 3, with respect 
to the beneficial effects of the use of said air-treating devices upon poultry 
and in the raising thereof, and upon animals were the following: 
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(With respect to poultry) 

Stops costly losses. 

Assists in preventing disease, materially reduces Mortality Losses. 

Assists in the relief of many respiratory ailments. 

Assists in Preventing Disease and Infection. 

Reduces Amount of Disinfectants Required. 

Reduces Mortality of baby chicks and grown fowls. 

Relieves Many types of ailments. 

—ozone has definitely and positively reduced poultry losses thru assisting in the pre- 
vention, as well as the spread and effects of many infectious diseases. 

—remarkably efficient in treating certain poultry ailments such as ‘‘Roup”’ or as it is 
more commonly called the ‘‘Gaps.”’ 

Ozone assists in both preventing, as well as arresting the spread of many infectious 
poultry diseases. Among these are—respiratory afflictions—. 

(With respect to animals). 

—Ozone is a decided help in the treatment of respiratory diseases. 


Par. 7. By the use of the statements and claims hereinabove set forth 
and others similar thereto not specifically set out herein, respondent has 
represented, directly and by implication, that the use of the said devices in 
connection with poultry will reduce deaths among poultry, avert disease, 
and the effects thereof, prevent the spread of infection and infectious dis- 
eases, relieve respiratory ailments, cure “‘Roup,” and will disinfect places 
where poultry is kept; and that in connection with animals it is of value in 
the treatment of respiratory diseases. 

Par. 8. The use of respondent’s devices will not reduce deaths among 
poultry. It will not prevent diseases among poultry nor avert the effects 
thereof. It will not produce an ozone concentration in the atmosphere, un- 
der ordinary conditions of use, sufficient to have any significant effect upon 
the organisms of infectious diseases, and such a concentration would be 
dangerous or fatal to poultry. It will not benefit respiratory ailments of 
poultry, nor will it cure ‘‘Roup.” It is of no value in the treatment of re- 
spiratory. diseases in animals. It produces no therapeutic results bene- 
ficial to poultry or animals. 

Par. 9. In the course and conduct of its said business and for the pur- 
pose of inducing the purchase of the said devices, respondent has made and 
caused to be made by means of advertising folders and circulars sent 
through the United States mail to prospective purchasers in various States 
of the United States, and advertisements in newspapers and magazines of 
general circulation, representations and claims with respect to the efficacy 
of its said air-treating devices as deodorizers and the manner in which they 
accomplish this purpose. Among and typical of the claims and representa- 
tions so made by respondent were the following: 


Unlike strong disinfectants—which merely mask an objectionable odor with one 
more pleasant, Homozone actually destroys or greatly reduces by oxidation practically 
all common odors of organic and many of chemical origin. , 

_ Many prominent hospitals, sanitariums, Homes for the Aged and Infirm, Insane 
Asylums, etc., as well as Practicing Physicians, have found the Homozone to be a neces- 
sity, both for the elimination of common Hospital and Office Odors as well as in case of 
decaying flesh and bone, viz: Cancerous growths, Discharging Ulcers, Offensive Forms 
of Tuberculosis, Osteomyelitis, Peritonitis, Uremic Poisoning, Dysentery, certain types 
of Skin Eruptions, Post Mortem Examination, etc., Such obnoxious odors are quickly 


destroyed—. 
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The Homozone is also being used—for the destruction of strong smoking, cooking, 
toilet, washrooms and other odors where it has: proven a complete success. 

—does not merely mask any odor of organic origin, but actually destroys it through 
chemically oxidizing it into an entirely different compound, which in most cases is en- 
tirely harmless and odorless. 

Purifies foul and Tobacco-laden air; destroys smoke and other odors like magic. 

Ozone destroys the odors of cooking meats, fish, vegetables and the like as well as 
those of tobacco smoke, ‘‘dead”’ cigars, stale beer and natural body odors, etc.—. 

—the destruction and total elimination of odors. 


Par. 10. By the use of the statements and claims hereinabove set 
forth, and others similar thereto not specifically set out herein, respondent 
has represented, directly and by implication, that its said devices will not 
merely mask but destroy and eliminate odors of many kinds by oxidation 
thereof. 

Par. 11. In installing its devices, it is the respondent’s purpose to have 

them so.adjusted as to give an output which will result in the amount of 
free ozone in the atmosphere at the time of adjustment being just below 
that at which its odor is perceptible. This odor is perceptible when the 
atmosphere contains approximately 1 part of ozone to 20,000,000 parts of 
air. However, changes from the conditions prevailing at the time of in- 
stallation, such as decreaséd humidity, less exchange with outside air, less 
smoke, less odor, and many other changes may result in an increase in the 
ratio of ozone to air to a degree which will render it irritant to the respir- 
atory organs. Air containing over one-half part of ozone to one million 
parts of air is irritant to the respiratory organs and at no time should this 
concentration be exceeded. Breathing near the devices when in operation 
should be avoided. 
_ Respondent’s advertisements do not reveal that the concentration of 
ozone should not be permitted to exceed one-half part of ozone per million 
parts of air, that breathing near the devices in operation should be avoided 
or that the inhalation of an excessive amount of ozone may result in an irri- 
tation to the respiratory organs. 

Par. 12. Some odors are of such a chemical composition that they are 
susceptible of oxidation by ozone, but such oxidation will be limited by the 
amount of ozone present. Oxidizable odors may be present in such con- 
centration that they cannot be more than partially oxidized by the concen- 
trations of ozone which respondent’s devices are capable of producing, 
and the unoxidized remainder may be perceptible. Other odors are so 
chemically constituted as to be unoxidizable and will not be affected by 
ozone. Residual oxidizable odors remaining after partial oxidation by 
ozone and nonoxidizable odors are rendered less perceptible by reason of 
the fatigue of the sensory organs of smell, with a consequent reduction or 
blunting of the sensory capacity which is caused by air-ozone mixtures, 
and when the odor of ozone is perceptible there is, in addition, a masking 
effect on other odors. 

Par. 13. In the manner set forth in paragraph 9 hereof, respondent has 
made and caused to be made representations and claims with respect to 
its “ Homozone” devices for the oxonization of water. Among and typical 
of the claims and representations so made by respondent were the follow- 
ing: 


Now! Pure Spring-Like ‘‘Soft” Tasting Drinking Water—Homozone deodorizes 
and purifies bad-tasting, evil smelling water instantly! 
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Now—Sparkling, Aera*+d, Palatable Drinking Water from your faucet. 

Eliminate Objectionable Tastes and Odors. 

Making water more pleasant and palatable to drink. 

But few water supplies, unless chemically treated therefor, are entirely free from for- 
eign odors and tastes.—The Public—demands—water that is both sparkling clear as 
well as free from all objectionable odors and taste, and which in our opinion, OZONE, 
and ozone alone is capable of producing. 

Ozone has likewise been used for many years by large beverage manufacturers, to 
remove foreign odors and tastes from their usual water supply, as well as to make it 
bacteria free and sparkling. 

Ozone has thus definitely proven itself to be a most efficient means for the steriliza- 
tion of polluted water as well as the last word in removing foreign tastes therefrom— 
there is now available a small inexpensive water ozonizer—an exclusive HOMOZONE 
development. 


Par. 14. By the use of the statements and claims hereinabove set forth, 
and others similar thereto not specifically set out herein, respondent has 
represented, directly and by implication, that the said devices will elimi- 
nate all offensive odors and tastes from water, sterilize it, purify it, and ren- 
der it sparkling and free from bacteria. 

Par. 15. The said devices give concentrations of approximately 2.65 
parts of ozone per million parts of water by weight. The bactericidal effect 
and the effect upon unpleasant tastes and odors of ozone in this concentra- 
tion is limited, and any substantial improvement in sterility, purity, taste, 
smell or bacteria content will result from the use of these devices only in 
connection with waters but slightly polluted by bacteria or by oxidizable 
matter causing unpleasant taste or smell. The ozone generated by these 
devices has no effect upon matter suspended in water which is treated and 
will not make cloudy water sparkling or clear. The devices are not a not- 
ably effective means of sterilizing polluted water nor the most efficient 
means of removing unpleasant tastes therefrom. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, are all 
to the prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of the respondent and 
a stipulation as to the facts entered into between the respondent herein 
and Richard P. Whiteley, Assistant Chief Counsel for the Commission, 
which stipulation provides, among other things, that without further evi- 
dence or other intervening procedure, the Commission may issue and 
serve upon the respondent herein findings as to the facts and conclusion 
based thereon, and an order disposing of the proceeding, and the Com- 
mission having made its findings as to the facts and conclusion that said 
respondent has violated the provisions of the Federal Trade Commission 
Act. 

It is ordered, That the respondent, Automatic Electrical Devices Co., its 
officers, representatives, agents and employees directly or through any cor- 
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porate or other device in connection with the offering for sale, sale or dis- 
tribution of respondent’s devices designated ‘‘Homozone” or any other 
devices of substantially similar character, whether sold under the same 
name or under any other name, do forthwith cease and desist from directly 
or indirectly: 

1. Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or by any means in commerce as “‘com- 
merce’”’ is defined in the Federal Trade Commission Act, which advertise- 
ment represents directly or by implication: ; 

(a) That the use of respondent’s Homozone devices, designed for the 
treatment of air, in connection with humans, constitutes a competent, 
adequate or effective treatment for sinus trouble, heart ailments, and 
diseases or ailments of the respiratory system, including asthma, bron- 
chitis and hay fever; will avert headaches or colds; will lessen fatigue, de- 
stroy bacteria, or improve and promote the general ‘health. 

(b) That the use of said devices, designed for the treatment of air, in 
connection with poultry, will reduce deaths, prevent disease or its effects; 
will have any effect upon the organisms causing infectious diseases or will 
prevent the spread of infectious diseases; will be beneficial in the treatment 
of respiratory ailments; will cure roup or have any beneficial therapeutic 
value in the treatment of any disease or ailment in poultry. 

(c) That the use of said devices, designed for the treatment of air, in 
connection with animals, will be beneficial in the treatment of respiratory 
diseases or will have any beneficial therapeutic value in the treatment of 
any disease or ailment in animals. 

2. Disseminating or causing to be disseminated any advertisement by 
means of the United States mails, or by any means in commerce, as ‘‘com- 
merce” is defined in the Federal Trade Commission Act, which advertise- 
ment fails to reveal that changes from the conditions prevailing at the time 
of installation may render the atmosphere in which respondent’s devices 
for the treatment of air are operated, irritant to the respiratory organs; 
that the concentration of ozone in any case should not be allowed to ex- 
ceed one half part of ozone to one million parts of air; that breathing near 
the devices should be avoided, and that the inhalation of excessive amounts 
of ozone may result in irritation of the respiratory organs; provided, how- 
ever, that any such advertisement need contain only the statement “‘Cav- 
TION: Use and Operate only as Directed,” if and when the directions for 
use and operation are attached to the device and contain the revelations 
required by this paragraph. 

3. Disseminating or causing to be disseminated any advertisement by 
any means for the purpose of inducing or which is likely to induce directly 
or indirectly the purchase in commerce as ‘‘commerce”’ is defined in the 
Federal Trade Commission Act of respondent’s devices, which advertise- 
ment contains any representation prohibited in paragraph 1 hereof; or 

_which fails to contain the warning set forth in paragraph 2 unless the con- 
ditions of the proviso set forth therein are observed. 

It is further ordered, That the respondent, Automatic Electrical Devices 
Co., its officers, representatives, agents and employees, directly or through 
any corporate or other device in connection with the offering for sale, sale 
and distribution of respondent’s devices designated ‘“‘Homozone,”’ or any 
other devices of substantially similar character, whether sold under the 
same name or under any other name, in commerce, as ‘‘commerce”’ is de- 
fined in the Federal Trade Commission Act, do forthwith cease and desist 
from representing, directly or by implication: 
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(a) That the use of said Homozone devices, designed for the treatment 
of air, will destroy odors unless limited to such odors which, by reason of 
their composition or degree of concentration, may be oxidized by ozone, 
and as to these odors that the deodorizing effect is limited by the amount 
of ozone generated and available for oxidation. 

(6) That said devices, designed for the treatment of air, have any effect 
upon the perceptibility of odors that cannot be oxidized in excess of a 
masking effect or the fatigue of the sensory organs caused by ozone. 

(c) That the amount of ozone generated by said devices, designed for 
the treatment of water, will deodorize water or render it free from bacteria 
except in cases of slight pollution, or will render water palatable, sterile or 
free from objectionable odors, regardless of its condition; or will render 
cloudy water clear or sparkling. 

It is further ordered, That the respondent shall within 60 days after the 
service upon it of this order file with the Commission a report in writing 
setting forth in detail the manner and form in which it has complied with 
this order. 
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In toe MATTER OF 


BOOTH FISHERIES CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 ‘ 


Docket 4883. Complaint, Dec. 31, 1942—Decision, June 29, 1945 


Where a corporation which was engaged in competitive interstate sale and distribution 
of fresh and salt water fish and sea food products, dealt chiefly, however, in frozen 
fish, prices of which are relatively stable as compared with those of the fresh, and 
maintained packing plants in various sections of the United States including those 
at Boston, Mass., and Portland, Oreg., and sold its products through more than 
fifteen distributing branches throughout the United States and Canada to whole- 
salers, jobbers, chain stores, and independent retailers— 

Discriminated in price between different purchasers by selling products of like grade 
and quality to some at lower prices than it sold to other customer competitors; in- 
cluding, among other discriminations, sales through its Sioux Falls, lowa branch’ 
of its frozen fish products to two operators of 28, and 105, retail outlets, respec- 
tively, and to other special volume customers, at prices per pound substantially 
lower than granted to others competitively engaged with said favored customers in 
the resale of such products, and at prices which permitted the aforesaid favored 
retail outlets to advertise and sell said frozen fish at less than the cost paid it for 
fish of like grade and quality by independent competitors; and, lacking any con- 
sistent price structure or policy, discriminated similarly and frequently in sales to 
many other customers; ‘ 

Effect of which discriminations in price might be substantially to lessen competition in 
the line of commerce in which the purchaser receiving the benefit of said discrim- 
inatory price was engaged, and to injure, destroy, and prevent competition be- 
tween those purchasers receiving the benefit of said discriminatory prices and those 
to whom they were denied: 

Held, That such discriminations in price, under the circumstances set forth, constituted 
violations of subsection (a) of Sec. 2 of the Clayton Act, as amended by the Rob- 
inson-Patman Act. 


Mr. A. H. Forkner for the Commission. 
Levinson, Becker & Peebles, of Chicago, Ill., for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that: the party 
respondent named in the caption hereof, and hereinafter more particularly 
designated and described, since June 19, 1936, has violated and is now vio- 
lating the provisions of subsection (a) of Section 2 of the Clayton Act 
(U.S.C. Title 15, Sec. 13), as amended by the Robinson-Patman Act, ap- 
proved June 19, 1936, hereby issues its complaint against the said re- 
spondent, stating its charges as follows: 

ParaGrapH 1. Respondent, Booth Fisheries Corporation, is a corpora- 
tion, organized and existing by virtue of the laws of the State of Delaware, 
with its principal office and place of business located at 309 West Jackson 
Boulevard, Chicago, Ill. 
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Par. 2. Respondent is engaged in the sale and distribution of a variety 
of fish products including fresh, frozen, salt, smoked, ocean, lake and river 
fish, oysters and sea food. Respondent maintains packing plants in vari- 
ous sections of the United States where the different kinds of fish are avail- 
able including salt water fish plants located at Boston, Mass. and Port- 
land, Oreg. Respondent maintains more than fifteen distributing or sales 
branches throughout the United States and Canada. Respondent sells its 
fish products through its various distributing branches to wholesalers, job- 
bers, chain stores and independent retailers. That, while respondent sells 
many varieties of fish and sea food, the major volume of respondent’s busi- 
ness 1S the sale of frozen fish products and the market prices of frozen fish 
products are relatively stable in comparison with fresh fish market prices. 
Said fish products are sold and distributed by respondent for use, con- 
sumption and resale within the various States of the United States, and 
in the same States and -places as and in competition with various other 
sellers of fish products. 

Par. 3. In the course and conduct of its said business, respondent sells 
and distributes its fish products, in commerce, to purchasers thereof lo- 
cated in the various States of the United States, and causes said fish prod- 
ucts to be shipped and transported across State lines from its various pack- 
ing plants to the purchasers thereof who are located in the various States 
of the United States other than the States of origin of shipments. There 
is, and has been, at all times mentioned herein, a constant current of trade 
and commerce in said products, between respondent’s plants of origin of 
said products and its customers located in the various other States of the 
United States. 

Par. 4. In the course and conduct of its business as hereinabove 
described, since June 19, 1936, respondent has been and is now discrimi- 
nating in price between different purchasers of its fish products of like grade 
and quality by selling such products to some of its customers at lower 
prices than it sells to others of its customers, many of whom are com- 
petitively engaged, one with another, in the resale of such products within 
the United States. AG pi 

Specifically, among such discriminations, the respondent has sold, 
through its Sioux Falls, lowa branch, its frozen fish products to the Dakota 
Distributing Company which operates twenty-eight retail outlets known 
as K&K Stores, to Tolliver & Warfield Company, which operates 105 retail 
outlets known as Council Bluff Stores and to other of its special volume 
customers at a price per pound substantially lower than it has granted and 
allowed to other purchasers of such products, of like grade and quality, 
some of such other purchasers being engaged competitively with said fa- 
vored customers in the resale of such products. — 

Illustrations of the foregoing discriminations in price are as follows: 

1. That respondent during the months of July and August, 1938, sold 
to one Frederick Donaldson Corporation, an independent retailer, located 
at 300 East Third Street, Yankton, S. D., frozen bulk haddock at 18¢ per 
pound, frozen halibut at 18¢ per pound and frozen black cod at 15¢ per 
pound, and during the same period sold such frozen fish of like grade and 
quality to the Dakota Distributing Company operating a K&K store in 
Yankton, S. D., and in the same trading area at lower prices, which lower 
prices permitted the latter store to advertise and sell said frozen. fish pur- 
chased of respondent at less than the cost of said frozen fish of like grade 
and quality purchased of respondent by said Frederick Donaldson cor- 


poration. 
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2. The respondent, during the month of December, 1927 sold to one 
Peder Larsen, an independent retailer of Centerville, 8. D., frozen black 
cod at 15¢ per pound and during the same period sold frozen black cod of 
like grade and quality to Tolliver & Warfield Company operating a Coun- 
cil Bluff store in Centerville, S. D., and in the same trading area at a lower 
price, which lower price permitted the latter store to resell said frozen fish 
purchased of respondent at 14¢ per pound, or at less than the cost price of 
frozen black cod of like grade and quality purchased of respondent by said 
Peder Larsen. 

3. That respondent, during the month of June, 1938, sold to the Piggly _ 
Wiggly Store at Sioux Falls, S. D., one ten-pound box of frozen perch at 
12¢ per pound, being one of two items sold to said Piggly Wiggly Store by 
respondent during the entire month, and on August 1, 1938, respondent 
sold to Jessie S. Lewis, an independent grocer whose store is located in 
Sioux Falls, S. D., directly across the street from.said Piggly Wiggly Store, 
one ten-pound box of frozen perch of like grade and quality at 16¢ per 
pound. 

4. That respondent, during the years 1938 and 1939 sold to Retail 
Grocery Ccmpany, an independent retailer located at 201 North Main 
Street, Sioux Falls, 8. D., frozen bulk haddock at 18¢ per pound and during 
the same period sold such frozen bulk haddock of like grade and quality to 
Economy Center Markets, Inc., a special volume retailer operating a retail 
store in Sioux Falls, S. D., in the same trading area, at 12-4¢ per pound, 
which lower price permitted the latter store to advertise and sell said 
frozen bulk haddock purchased of respondent at less than the cost of said 
frozen fish of like grade and quality purchased of respondent by said Re- 
tail Grocery Company. 

Respondent has no consistent price structure or policy and discrimina- 

‘tions of a similar character to those above described have frequently oc- 
curred since June 19, 1936, in connection with respondent’s sales to many 
other of respondent’s customers. 

Par. 5. The effect of the aforesaid discriminations in price among re- 
spondent’s customers may be, has been, and is substantially to lessen com- 
petition and tend to create a monopoly in said line of commerce and to 
injure, destroy and prevent competition between respondent and its com- 
petitors and among the customers of respondent. 

Par. 6. The foregoing alleged acts and practices of said respondent, as 
set forth herein, constitute violations of the provisions of Section 2 (a) of 
the Clayton Act as amended by the Robinson-Patman Act approved 
June 19, 1936 (U.S.C. Title 15, Sec. 13). 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress entitled “An act to 
supplement existing laws against unlawful restraints and monopolies, and 
for other purposes,” approved October 15, 1914 (the Clayton Act) as 
amended by an act of Congress approved June 19, 1936 (Robinson- 
Patman Act), and by virtue of the authority vested in the Federal Trade 
Commission by the aforesaid act, the Federal Trade Commission, on De- 
cember 31, 1942, issued and subsequently served its complaint upon the 
respondent, Booth Fisheries Corporation, a corporation, charging it with 
violating the provisions of subsection (a) of Section 2 of the Clayton Act as 
amended by the Robinson-Patman Act. After the issuance of said com- 
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plaint and the filing of respondent’s answer thereto, the Commission by 
order entered herein, granted respondent’s motion for permission to with- 
draw said answer and to substitute therefor an answer admitting all the 
material allegations of fact set forth in said complaint and waiving inter- 
vening procedure and further hearing as to said facts, which substitute 
answer was duly filed in the office of the Commission. Thereafter this 
proceeding regularly came on for final hearing before the Commission on 
the said complaint and substitute answer, and the Commission, having 
duly considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGrapH 1. Respondent, Booth Fisheries Corporation, is a corpora- 
tion, organized and existing by virtue of the laws of the State of Delaware, 
with its principal office and place of business located at 309 West Jackson 
Boulevard, Chicago, Ill. 

Par. 2. Respondent, since June 16, 1936, has been engaged in the sale 

and distribution of a variety of fish products, including fresh, frozen, salt, 
smoked, ocean, lake and river fish, oysters, and sea food. Respondent 
maintains packing plants in various sections of the United States where 
the different kinds of fish are available, including salt water fish plants 
located at Boston, Massachusetts, and Portland, Oregon. Respondent 
maintains more than fifteen distributing or sales branches throughout the 
United States and Canada. Respondent sells its fish products through its 
various distributing branches to wholesalers, jobbers, chain stores, and 
independent retailers. While respondent sells many varieties of fish and 
sea food, the major volume of respondent’s business is the sale of frozen 
fish products and the market prices of frozen fish products are relatively 
stable in comparison with fresh fish market prices. Said fish products are 
sold and distributed by respondent for use, consumption, and resale within 
the various States of the United States in competition with various other 
sellers of fish products. ; . 

Par. 3. In the course and conduct of its said business, respondent sells 
and distributes its fish products in commerce to purchasers thereof located 
in the various States of the United States, and causes said fish products to 
be shipped and transported across State lines from its various packing 
plants to the purchasers thereof who are located in the various States of 
the United States other than the States of origin of shipments. There is, 
and has been at all times mentioned herein, a constant current of trade and 
commerce in said products between respondent’s plants of origin of said 
products and its customers located in the various other States of the 
United States. ; \ 

Par. 4. In the course and conduct of its business as hereinabove 
described, since June 19, 1936, respondent has been, and is now, discrim- 
inating in price between different purchasers of its fish products of like 
grade and quality by selling such products to some of its customers at lower 
prices than it sells to other of its customers who are competitively engaged, 
each with the other, in the resale of such products within the United States. 

Specifically, among such discriminations the respondent has sold, 
through its Sioux Falls, Iowa, branch, its frozen fish products to the Da- 
kota Distributing Company, which operates twenty-eight retail outlets 
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known as K & K Stores; to Tolliver & Warfield Company, which operates 
105 retail outlets known as Council Bluff Stores; and to other of its special 
volume customers at a price per pound substantially lower than it has 
granted and allowed to other purchasers of such products of like grade and 
quality, some of such other purchasers being engaged competitively with 
said favored customers in the resale of such products. 

Illustrations of the foregoing discriminations in price are as follows: 

1. That respondent, during the months of July and August, 1938, sold 
to one Frederick Donaldson Corporation, an independent retailer, located 
at 300 East Third Street, Yankton, 8S. D., frozen bulk haddock at 18¢ per 
pound, frozen halibut at 18¢ per pound, and frozen black cod at 15¢ per 
pound, and during the same period sold such frozen fish of like grade and 
quality to the Dakota Distributing Company operating a K & K Store in 
Yankton, S. D., and in the same trading area, at lower prices, which lower 
prices permitted the latter store to advertise and sell said frozen fish pur- 
chased of respondent at less than the cost of said frozen fish of like grade 
and quality purchased of respondent by said Frederick Donaldson Cor 
poration. 

2. The respondent, during the month of December, 1937, sold to one 
Peder Larsen, an independent retailer of Centerville, S. D., frozen black 
cod at 15¢ per pound and during the same period sold frozen black cod of 
like grade and quality to Tolliver & Warfield Company operating a Coun- 
cel Bluff store in Centerville, S. D., and in the same trading area, at a lower 
price, which lower price permitted the latter store to resell said frozen fish 
purchased of respondent at 14¢ per pound, or at less than the cost price of 
frozen black cod of like grade and quality purchased of respondent by said 
Peder Larsen. 

3. That respondent, during the month of June, 1938, sold to the Piggly 
Wiggly Store at Sioux Falls, 8. D., one ten-pound box of frozen perch at 
12¢ per pound, being one of two items sold to said Piggly Wiggly Store by 
respondent during the entire month, and on August 1, 1938, respondent 
sold to Jessie S. Lewis, an independent grocer whose store is located in 
Sioux Falls, 8. D., directly across the street from said Piggly Wiggly Store, 
one els box of ‘rozen perch of like grade and quality at 16¢ per 
pound. 

4. That respondent, during the years 1938 and 1939, sold to Retail 
Grocery Company, an independent retailer located at 201 North Main 
Street, Sioux Falls, 8. D., frozen bulk haddock at 18¢ per pound, and dur- 
ing the same period sold such frozen bulk haddock of like grade and qual- 
ity to Economy Center Markets, Inc., a special volume retailer operating 
a retail store in Sioux Falls, 8. D., in the same trading area, at 121¢ per 
pound, which lower price permitted the latter store to advertise and sell 
said frozen bulk haddock purchased of respondent at less than the cost 
of said frozen fish of like grade and quality purchased of respondent by 
said Retail Grocery Company. 

_ Respondent has no consistent price structure or policy, and discrimina- 
tions of a similar character to those above described have frequently oc- 
curred since June 19, 1936, in connection with respondent’s sales to many 
other of respondent’s customers. 

Par. 5. The Commission finds that the effect of the discriminations in 
price described herein may be substantially to lessen competition in the 
line of commerce in which the purchaser receiving the benefit of said dis- 
criminatory price is engaged and to injure, destroy, and prevent competi- 
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tion between those purchasers receiving the benefit of said discriminatory 
prices and those to whom they are denied. : 


CONCLUSION 


The discriminations in price by the respondent, as herein found, consti- 
tute violations of subsection (a) of Section 2 of an act of Congress entitled, 
‘““An act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 (Clayton 
Act), as amended by an act of Congress approved June 19, 1936 (Rob- 
inson-Patman Act). 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the substitute answer of the 
respondent, in which answer respondent admits all the material allega- 
tions of said complaint and in which it states that it waives all intervening 
procedure and further hearing as to said facts; and the Commission having 
made its findings as to the facts and its conclusion that respondent has 
violated the provisions of subsection (a) of Section 2 of an Act of Congress 
entitled, ‘‘An Act to supplement existing laws against unlawful restraints 
and monopolies, and for other purposes,’ approved October 15, 1914 
(Clayton Act), as amended by Act approved June 19, 1936 (Robinson- 
Patman Act). 

It is ordered, That the respondent, Booth Fisheries Corporation, a cor- 
poration, its officers, directors, representatives, agents, and employees, di- 
rectly or through any corporate or other device in connection with the sale 
of its fish products in commerce as ‘“‘commerce”’ is defined in the aforesaid 
Clayton Act, do forthwith cease and desist from discriminating, directly 
or indirectly, in the price of such fish products of like grade and quality 
as among purchasers when the differences in price are not justified by dif- 
ferences in the cost of manufacture, sale, or delivery resulting from differing 
methods or quantities in which such fish products are sold or delivered and 
when the differences in price are not made in response to changing condi- 
tions affecting the market for, or the marketability of, the fish products 
concerned, such as, but not limited to, actual or imminent deterioration 
of perishable fish products. im 

By selling such fish products to some customers at prices different from 
the prices charged other customers who in fact compete in the sale and 
distribution of such fish products when the effect of such differences in 
price may be substantially to lessen competition or to injure, destroy, or 
prevent competition among such customers. l 

It is further ordered, That the respondent, Booth Fisheries Corporation, 
shall, within 60 days after service upon it of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and form in 
which it has complied with the order to cease and desist hereinbefore set 


forth. 
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In THe MATTER OF 


ALLIED PAPER MILLS ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 8760. Complaint, Apr. 13, 1989—Decision, June 80, 1945 


While an individual manufacturer can no doubt more conveniently quote prices by 
means of a base price and some system of price differentials to translate the base 
price into a price for any of the many possible variations of the products sold, such 
fact does not warrant the various book paper manufacturing concerns and their as- 
sociates in uniting upon a common set of such differentials to be used, and used, 
by all, regardless of their application to the particular circumstances of each manu- 
facturer, and under which, as provided by the association through the adoption of 
a common base and price differentials or “trade customs” for addition thereto or 
subtraction therefrom, coupled with geographical delivered price zones, uniform 
prices were automatically reached for the many variations in grade, color, quality, 
finish, size, packing, etc. of the product concerned. 


Where an association of book paper manufacturers; its executive committee, which, 
following its organization in 1933 under the National Industrial Recovery Act, 
constituted the executive authority of the Book Paper Division of the Paper In- 
dustry for the administration of its subordinate Code; 14 individuals, who were 
its officers or Committee members; and 45 corporate association members or former 
members—comprising about one-half of all the domestic manufacturers of book 
paper and representing approximately 80 percent of the book paper capacity of the 
whole industry—engaged in the manufacture and, except as below set forth, com- 
petitive interstate sale and distribution of book paper, which, with its many types, 
sizes, weights, colors, grades, and special characteristics for particular uses, they 
made and sold to users and to merchants for resale, through negotiated contracts 
and through spot transactions, and under the practice prevalent for a long period 
of years, of quoting the many variations above indicated, in terms of price differen- 
tials from some designated standard unit, which, at the time of the N.R.A. or 
National Recovery Administration varied in different sections and as among differ- 
ent manufacturers, along with their application: 

Following the period of said N.R.A., during which a committee of the association pre- 
pared a standard schedule of price differentials for coated, uncoated, and offset pa- 
pers which, adopted by the association and published, provided a basic selling 
price on a given paper subject to arbitrary differentials or so-called ‘Trade Cus- 
toms” for all variations from the standards established; and thereby made simple 
and exact the filing of prices with said code authority— 

(a) Continued said differentials or ‘Trade Customs” adopted and published in 1933, 
until their revision and consolidation in 1936 into one pamphlet, which followed the 
association’s adoption and recommendation of a revised set of “trade customs” 
including substantial additions and changes; 

(b) Continued, after the dissolution of N.R.A., a geographic zoning system adopted in 
1933 by the association as a part of its recommendations to N.R.A. for inclusion in 
the Code of the Book Paper Division, which, in lieu of the manufacturers’ thereto- 
fore varying practice, required the filing of prices upon a delivered basis, and under 
which zone system or plan the Zone I price made the base price, with successive 
price differentials added for each of three other zones, and under which, while pur- 
chasers were allowed to take delivery in any quantities by any means of transporta- 
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tion they desired, it was on the basis of the applicable zone price with a freight al- 
lowance at the carload rate; whereby—notwithstanding various departures in 
individual cases—the price of all for a carload quantity delivered to.any purchaser, © 
wherever located with respect to the different mills, would be identical; 
(c) Through cooperation and understanding, maintained identical quantity differen- 
tials under which the price per hundred-weight of any given grade of paper varied 
with the quantity purchased; maintained another type of quantity differential 
which concerned differences between spot and contract prices and the quantities 
thereunder, with various allied provisions; and maintained uniform price differen- 
tials between the so-called standard grades of both coated and uncoated paper; 
making the continuation of some of the lower grades, and grading generally, sub- 
jects of consideration by the association, both directly and through committees; 
Continued, though on a gradually diminishing scale— following a pledge of mem- 
ber cooperation in the closing days of N.R.A. under which they were required to 
file their prices with the Code Authority a specified number of days in advance of 
the effective date and to adhere to them until different prices were filed,—to file an- 
nouncements of price changes with the association, and did not limit the filing of 
prices to past transactions, but included instances of both current and future 
prices, which, under the practice and procedure indicated, once a base price was de- 
termined, were automatically fixed for any of the thousands of combinations re- 
sulting from the various factors mentioned; 

(e) Made regular use, as respects many of the members, of a standard form of sales 
contract approved by the association, which set forth, among other things, that 
prices and deliveries thereunder were ‘‘based upon and subject to the trade customs 
of the Book Paper Manufacturers Association, or any other trade customs appli- 
cable to the grade or grades of paper specified in this contract’’; and that ‘“‘The 
basic selling price shall be for paper packed for domestic use in ordinary wooden 
cases with customary markers,” followed by a schedule of price differentials for 
quantities and manner of packing or shipment, and with other provisions relating 
to the ultimate price; and made use thereof, with variations, as respects other 
members; 

(f) Through discussions of prices at association meetings, reconciling differences in 
views, arrived at a common course of action with regard to such matters as price 
cutting, price changes, price practices, and disparities between contract and spot 
business; with the result that, despite the variety of their products and the result- 
ing great number of different prices, they succeeded in maintaining price uniform- 
ity to a remarkable degree; 

(g) Continued the practice under N.R.A., with respect to bidding for business with the 
U. S. Government Printing Office, regular purchaser of substantial quantities of 
book paper, during which period only identical bids, priced on the basis of the pub- 
lished list price after the deduction of the usual cash discount of 3 percent, were 
received and the contracts were allocated among the identical bidders upon the 
basis of their relative sales to the Printing Office in previous years; and, following 
complaints from mills which bid but received no contract, changed their method 
so as to determine by lot which mills were awarded contracts, until said Office 
adopted the practice of purchasing paper in the spot market when only tied bids 
were received; manifested concerted unwillingness to supply the paper involved, 
when a given manufacturer’s representative violated instructions and bid under 
the prices authorized; and made known their interest in and dissatisfaction with 
said nonidentical bids which were low; 

Capacity, tendency and effect of which combination and the acts and practices per- 
formed in connection therewith, as above set out, were— 
To restrain and suppress competition in the interstate sale of book papers, and to de- 
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prive both private and governmental purchasers of the benefits of competition in 
price among them; 

To define, establish, and maintain uniform base prices for book papers, and uniform 
geographical zones within each of which delivered prices were uniform to pur- 
chasers, wherever located within a zone, and to fix and determine uniform price 
differentials for book papers as between such zones; 

To establish and maintain uniform quantity brackets and uniform price differentials 
for book paper as between such quantity brackets; and uniform price relationships 
between spot and contract purchases; + 

To establish and maintain—and from time to time to expand or readjust—through the 
guise of “Trade Customs,” uniform and arbitrary price differentials for each of the 
many variations of book papers from specified predetermined bases, and thus de- 
termine.the differentials from a base price in any particular transactions; 

To provide means for, and to further, the exchange of future and current price informa- 
tion among themselves; and to prepare and promote the use of a uniform contract 
of sale with provisions for furthering the maintenance of price uniformity; 

To bring about collective consideration and discussion of base prices for book papers as 
a means of arriving at understandings and a common course of action with respect 
to such prices; and 

To bring about cooperation otherwise among themselves to establish and maintain price 
uniformity in the sale of book paper, and to prevent, hinder, and restrain the opera- 
tion of competitive forces which tend to disturb the uniformity of prices established 
and maintained through the aforesaid means: 

Held, That the aforesaid acts and practices of the association, individuals, ane corpora- 
tions concerned, under the circumstances set forth, constituted unfair methods of 
competition in commerce. 


As regards opinion testimony by an expert economist, in connection with a pricing sys- 
tem of book paper manufacturers and their association—under which, through the 
adoption of a common base price together with various ‘‘trade customs” or differ- 
entials, whereby, taken in conjunction with a delivered price zone system, uniform 
prices for the many variations in grade, color, weight, size, method of sale and 
shipment were reached—which (a) went, in part, to the proposition that uniform- 
ity in price by different sellers of a standard commodity in a given market may be 
the result either of perfect competition or of collusion, and furnishes no basis for 
an inference that such uniformity is due to one as against the other of these condi- 
tions, and in which (b) comparisons were made between the behavior of prices for 
book paper in relation to the prices of certain other commodities and to certain 
business indices, (c) an opinion was expressed upon what these said comparisons 
indicated to the witness; and which (d) was also directed toward countervailing any 
inference of collusion among those concerned—the book paper manufacturers and 
their association—from the single fact of price uniformity among sellers in a given 
market; and in which (e), upon the question of uniformity of price as between dif- 
ferent markets in the same zone, the witness testified that he had not studied the 
zoning system and was not prepared to testify with respect to it: the Commission 
examined and considered said opinion testimony, but in the circumstances present 
in the case, including the existence of facts which affected the hypothesis upon 
which certain of the testimony was based, as well as the existence of different and 
conflicting facts shown by the record generally, viewed it as entirely failing to sup- 
port any contention that the price behavior of book paper was due to operation of 


competitive forces without the intervention of said manufacturers and their asso- 
ciation. 


Before Mr. Charles F. Diggs, Mr. John J. Keenan and Mr. John L. 
Hornor, trial examiners, 
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Mr. Reuben J. Martin for the Commission. 

Covington, Burling, Rublee, Acheson & Shorb, of Washington, D. C., and 
Wise, Corlett & Canfield, of New York City, for respondents, with whom 
also appeared— 

Mr. Charles Kirkpatrick, of Holyoke, Mass., for American Writing 
Paper Co.; 

Wardwell, Ranney & Allen, of Boston, Mass., for Champion-Interna- 
tional Co.; 

Smith, Schnacke & Compton, of Dayton, Ohio, for Dill & Collins, Inc., 
The Mead Corp., Wheelwright Papers, Inc. and R. I. Worrell; 

Norris, Lex, Hart & Eldredge, of Philadelphia, Pa., for W. C. Hamilton 
& Sons, Inc.; 

Gunnison, Fish, Gifford & Chapin, of Erie, Pa., for Hammermill Paper 
Co.; 

Witherspoon, Witherspoon & Kelley, of Spokane, Wash., for Inland 
Empire Paper Co.; j 

Shaman, Winer & Shulman, of Dayton, Ohio, for Jay Leach, Receiver 
for Miami Valley Coated Paper Co.; 

Mr. Joseph A. Gerardi, of New York City, for Newton Falls Paper Co.; 

Dunnington, Bartholow & Muller, of New York City, for New York & 
Pennsylvania Co. and C. A. Clough; 

Littlefield & Marshall, of New York City, for Oxford Miami Paper Co.; 

Mr. Robert:C. Murchie, of Concord, N. H., for Parker-Young Co.; 

Chickering & Gregory, of San Francisco, Calif., for Schmidt Lithograph 


0.3 

E. H. & W. B. Turner, of Dayton, Ohio, for Sorg Paper Co.; 

Covington, Burling, Rublee, Acheson & Shorb, of Washington, D. C., and 
Denny, Valentine & Davenport, of Richmond, Va., for Overton D. Dennis 
and Howard S. Donald, trustees for Standard Paper Manufacturing Co.; 

Castle & Fitch, of Rochester, N. Y., and Mr. Philip S. Ehrlick, of San 
Francisco, Calif., for Stecher-Troung Litho Corp.; 

Burroughs & Brown, of New York City, for West Virginia Pulp & Paper 
Co. and J. R. Miller; 

Dawes, Abbott & Littlefield, of New York City, for C. A. Gordon; 

Davis, Polk, Wardwell, Gardiner & Reed, of New York City, for F. H. 
Savage. 


CoMPLAINT 


Pursuant to the provisions of the Federal, Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that Allied Paper Mills, American Writ- 
ing Paper Company, Appleton Coated Paper Company, The D. M. Bare 
Paper Company, The Beckett Paper Company, Bergstrom Paper Com- 
pany, Martin Cantine Company, The Champion Paper and Fibre Com- 
pany, Champion-International Company, The Chillicothe Paper Com- 
pany, Columbian Paper Company, Consolidated Water Power & Paper 
Company, Dill & Collins, Inc., Everett Pulp & Paper Company, Fitchburg 
Paper Company, French Paper Company, P. H. Glatfelter Company, 
W. C. Hamilton & Sons, Inc., Hammermill Paper Company, Inland Em- 
pire Paper Company, International Paper Company, The Jessup & Moore 
Paper Company, Kimberly-Clark Corporation, McLaurin-Jones Com- 
pany, The Mead Corporation, Miamisburg Paper Company, Miami Val- 
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ley Coated Paper Company, The Michigan Paper Company, Mohawk 
Paper Mills, Inc., Newton Falls Paper Company, New York & Pennsy1- 
vania Company, The Northwest Paper Company, Oxford Miami Paper 
Company, Oxford Paper Company, Parker-Young Company, Rex Paper 
Company, Schmidt Lithograph Company, Sorg Paper Company, Stand- 
ard Paper Manufacturing Company, Stecher-Troung Litho Corp., 8. D. 
Warren Company, Watab Paper Company, West Virginia Pulp & Paper 
Company, Watervliet Paper Company, Wheelwright Papers, Inc., inde- 
pendently, and as members of Book Paper Manufacturers Association, 
Book Paper Manufacturers Association and P. H. Glatfelder, C. L. Bar- 
num, and R. S. Berry, individually, and as officers of said Book Paper 
Manufacturers Association, and C. A. Clough, D. R. Curtenius, G. K. 
Ferguson, P. H. Glatfelder, C. A. Gordon, W. H. Kenety, J. R. Miller, 
F. H. Savage, J. S. Sensenbrenner, R. D. Smith, L. G. Thomson, and R. I. 
Worrell, individually, and as members of the Executive Committee of 
Book Paper Manufacturers Association, hereinafter referred to as re- 
spondents, have violated the provisions of the said act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that re- 
spect as follows: 

ParaGrapu.l. Respondent, Allied Paper Mills, is a corporation, organ- 
ized and existing under the laws of the State of Michigan, with its principal 
office and place of business located in Kalamazoo, within said State. 

Respondent, American Writing Paper Company, is a corporation, or- 
ganized and existing under the laws of the State of Delaware, with its prin- 
cipal office and place of business located in the city of Holyoke, in the State 
of Massachusetts. . 

Respondent, Appleton Coated Paper Company, is a corporation, organ- 
ized and existing under the laws of the State of Wisconsin, with its prin- 
cipal office and place of business located at Appleton, within said State. 

Respondent, The D. M. Bare Paper Company, is a corporation, organ- 
ized and existing under the laws of the State of Pennsylvania, with its 
principal office and place of business located in Roaring Spring, within 
said State. 

Respondent, The Beckett Paper Company, is a corporation, organized 
and existing under the laws of the State of Ohio, with its principal office 
and place of business located at Hamilton, within said State. 

Respondent, Bergstrom Paper Company, is a corporation, organized 
and existing under the laws of the State of Wisconsin, with its principal 
office and place of business located at Neenah, within said State. 

Respondent, Martin Cantine Company, is a corporation, organized 
and existing under the laws of the State of New York, with its principal 
office and place of business located at Saugerties, within said State. 

Respondent, The Champion Paper and Fibre Company, is a corpora- 
tion, organized and existing under the laws of the State of Ohio, with its 
eh oe office and place of business located in Hamilton, within said 

ate. 

Respondent, Champion-International Company, is a corporation, or- 
ganized and existing under the laws of the State of Massachusetts, with 
fe ounce office and place of business located in Lawrence, within said 

ate. 

_ Respondent, The Chillicothe Paper Company, is a corporation, organ- 
ized and existing under the laws of the State of Ohio, with its principal 
office and place of business located in Chillicothe, within said State. 
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Respondent, Columbian Paper Company, is a corporation, organized 
and existing under the laws of the State of Virginia, with its principal 
office and place of business located at Buena Vista, within said State. 

Respondent, Consolidated Water Power & Paper Company, is a cor- 
poration, organized and existing under the laws of the State of Wisconsin, 
with its principal office and place of business located at 135 South LaSalle 
Street, in the city of Chicago, within the State of Illinois. 

Respondent, Dill & Collins, Inc., is a corporation, organized and existing 
under the laws of the State of Ohio, with its principal office and place of 
business located in Chillicothe, within said State. 

Respondent, Everett Pulp & Paper Company, is a corporation, organ- 
ized and existing under the laws of the State of Washington, with its prin- 
cipal office and place of business located at Everett, within said State. 

Respondent, Fitchburg Paper Company, is a corporation, organized and 
existing under the laws of the State of Massachusetts, with its principal 
office and place of business located at Fitchburg, within said State. 

Respondent, French Paper Company, is a corporation, organized and 
existing under the laws of the State of Michigan, with its principal office 
and place of business located at Niles, within said State. 

Respondent, P. H. Glatfelter Company, is a corporation, organized and 
existing under the laws of the State of Pennsylvania, with its principal 
office and place of business located at Spring Grove, within said State. 

Respondent, W. C. Hamilton & Sons, Inc., is a corporation, organized 
and existing under the laws of the State of Pennsylvania, with its principal 
office and place of business located in Miquon, within said State. _ 

Respondent, Hammermill Paper Company, is a corporation, organized 
and existing under the laws of the State of Pennsylvania, with its principal 
office and place of business located in Erie, within said State. — 

Respondent, Inland Empire Paper Company, is a corporation, organ- 
ized and existing under the laws of the State of Washington, with its prin- 
cipal office and place of business located at Millwood, in said State. 

Respondent, International Paper Company, is a corporation, organized 
and existing under the laws of the State of New York, with its principal 
office and place of business located at 220 East 42d Street, in the city of 
New York, within said State. 

Respondent, The Jessup & Moore Paper Company, is a corporation, or- 
ganized and existing under the laws of the State of Massachusetts, with 
its principal office and place of business located in the Commercial Build- 
ing in the city of Philadelphia, within the State of Pennsylvania. _ 

Respondent, Kimberly-Clark Corporation, is a corporation, organized 
and existing under the laws of the State of Wisconsin, with its principal 
office and place of business located at Neenah, within said State. 

Respondent, McLaurin-Jones Company, is a corporation, organized and 
existing under the laws of the State of Massachusetts, with its principal 
office and place of business located in Brookfield, within said State. 

Respondent, The Mead Corporation, is a corporation, organized and 
existing under the Jaws of the State of Ohio, with its principal office and 
place of business located in Chillicothe, within said State. _ 

Respondent, Miamisburg Paper Company, is a corporation, organized 
and existing under the laws of the State of Ohio, with its principal office and 
place of business located in Miamisburg, within said State. 

Respondent, Miami Valley Coated Paper Company, is a corporation, or- 
ganized and existing under the laws of the State of Ohio, with its principal 
office and place of business located in Franklin, within said State. 
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Respondent, The Michigan Paper Company, is a corporation, organized 
and existing under the laws of the State of Michigan, with its principal 
ofice and place of business located at Plainwell, within said State. 

Respondent, Mohawk Paper Mills, Inc., is a corporation, organized and 
existing under the laws of the State of New York, with its principal ofhce 
and place of business located at Cohoes, within said State. 

Respondent, Newton Falls Paper Company, is a corporation, organized 
and existing under the laws of the State of New York, with its principal 
office and place of business located at Newton Falls, within said State. 

Respondent, New York & Pennsylvania Company, is a corporation, or- 
ganized and existing under the laws of the State of Delaware, with its 
principal office and place of business located at 280 Park Avenue, in the 
city of New York, within the State of New York. 

Respondent, The Northwest Paper Company, is a corporation, organ- 
ized and existing under the laws of the State of Minnesota, with its prin- 
cipal office and place of business located at Cloquet, within said State. 

Respondent, Oxford Miami Paper Company, is a corporation, organized 
and existing under the laws of the State of Uhio, with its principal ofhce 
and place of business located at 230 Park Avenue, in the city of New York, 
within the State of New York. 

Respondent, Oxford Paper Company, is a corporation, organized and 
existing under the laws of the State of Ohio, with its principal office and 
place of business located at 230 Park Avenue, in the city of New York, 
within the State of New York. 

Respondent, Parker-Young Company, is a corporation, organized and 
existing under the laws of the State of Massachusetts, with its principal 
office and place of business located at 131 State Street, in the city of 
Boston, within said State. 

Respondent, Rex Paper Company, is a corporation, organized and ex- 
isting under the laws of the State of Michigan, with its principal office and 
place of business located at Kalamazoo, within said. State. 

Respondent, Schmidt Lithograph Company, is a corporation, organized 
and existing under the laws of the State of California, with its principal 
office and place of business located at 461 Second Street, in the city of San 
Francisco, within said State. 

Respondent, Sorg Paper Company, is a: corporation, organized and 
existing under the laws of the State of Ohio, with its principal office and 
place of business.located at: Middletown, within said State. 

Respondent, Standard Paper Manufacturing Company, is a corporation 
organized and existing under the laws of the State of Virginia, with vu 
principal office and place of business located at Richmond, within said 
State. 

Respondent, Stecher-Troung Litho Corp., is a corporation i 
and existing under the laws of the State of New Mane with omebed 
office and place of business located in Rochester, within said State. 

Respondent, 8. D. Warren Company, is a corporation, organized and 
existing under the laws of the State of Massachusetts, with its principal 
office and place of business located at 89 Broad Street, in the city of Bos- 
ton, within said State. 

Respondent, Watab Paper Company, is a corporation, organized and ex- 
isting under the laws of the State of Minnesota, with its principal office 
and place a ict Le suis at Sartell, within said State. 

Respondent, West Virginia Pulp & Paper Company, is a cor i 
organized and existing under the laws of the State oy DelaWarotraben 
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principal office and place of business located at 230 Park Avenue, in the 
city of New York, within the State of New York, 

Respondent, Watervliet Paper Company, is a corporation, organized 
and existing under the laws of the State of Michigan, with its principal 
office and place of business located at Watervliet, within said State. 

Respondent, Wheelwright Papers, Inc., is a corporation, organized and 
existing under the laws of the State of Ohio, with its principal office and 
place of business located at Chillicothe, within said State. 

All of the respondents described in this paragraph are engaged in the 
manufacture, sale and distribution of book, coated and similar papers, and 
are members of respondent, Book Paper Manufacturers Association. Said 
respondents are, for convenience, hereinafter referred to as “respondent 
members.”’ 

Par. 2. Respondent, Book Paper Manufacturers Association, is a vol- 
untary unincorporated trade association composed of manufacturers of 
book, coated and similar papers, located throughout the several States of 
the United States, and has as its principal members the respondents here- 
inbefore named in paragraph 1, which said respondents produce approxi- 
mately 86% of the total volume of book, coated and similar paper pro- 
duced in the United States. Said respondent has since its organization 
maintained and now maintains its office and principal place of business 
at 122 East 42d Street, in the city of New York, within the State of New 
York, and for convenience is hereinafter referred to as ‘‘respondent asso- 
ciation.”’ 

Par. 3. The officers of said respondent association who, in their individ- 
ual capacities and as officers of said respondent association, are made re- 
spondents herein are P. H. Glatfelter, chairman and treasurer, Spring 
Grove, Pa.; C. L. Barnum, acting managing director, 122 East 42d Street, 
New York, N. Y.; and R.S8. Berry, secretary and assistant treasurer, 122 
East 42d Street, New York, N. Y. 

Par. 4. The members of the Executive Committee of said respondent 
Book Paper Manufacturers Association who, in their individual capacities 
and as members of the Executive Committee of said respondent associa- 
tion, made respondents herein are: C. A. Clough, representing New York 
& Pennsylvania Company, 230 Park Avenue, New York, N. Y.; D. R. 
Curtenius, representing Allied Paper Mills, Kalamazoo, Mich.; G. K. 
Ferguson, representing Watervliet Paper Company, Watervliet, Mich. ; 
P. H. Glatfelter, representing P. H. Glatfelter Company, Spring Grove, 
Pa.; C. A. Gordon representing Oxford Paper Company, 230 Park Av- 
enue, New York, N. Y.; W. H. Kenety, representing The Northwest Pa- 
per Company, Cloquet, Minn.; J. R. Miller, representing West Virginia 
Pulp & Paper Company, 230 Park Avenue, New York, N. Y.; F. H. Sav- 
age, representing International Paper Company, 220 East 42d Street, 
New York, N. Y.; J. S. Sensenbrenner, representing Kimberly-Clark Cor- 
poration, Neenah, Wis.; R. D. Smith, representing 5. D. Warren Com- 
pany, 89 Broad Street, Boston, Mass. ; L. G. Thomson, representing Cham- 
pion Paper and Fibre Company, Hamilton, Ohio; and R. I. Worrell, 
representing The Mead Corporation, Chillicothe, Ohio. Said respond- 
ents, together with the officers of said respondent association herein set out 
in paragraph 8, are hereinafter referred to for convenience as “individual 

nts.” , 
Same All of said respondent members hereinbefore set out in para- 
graph 1, have been for more than two years last past and are now, engaged 
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in the manufacture and distribution of book, coated and similar papers 
which the said respective respondent members sell to their respective cus- 
tomers located in the various States of the United States and in the Dis- 
trict of Columbia, causing said products when sold to be transported from 
the State of the location of their respective mills to the purchasers thereof 
located at various points in the several States of the United States other 
than the State of the origin of such shipments and in the District of Co- 
lumbia. Except for the acts and practices engaged in by said respondent 
members as hereinafter set forth, said respondent members would be in 
free, open and active competition with each other in the sale and distribu- 
tion of their respective products in commerce between and among the sev- 
eral States of the United States. There has been and now is a course of 
interstate trade and commerce in said products between said respondent 
members and dealers in said products located throughout the several 
States of the United States and in the District of Columbia. At all times 
mentioned herein said respondent members have been in competition with 
other corporations, partnerships and individuals likewise engaged in the 
manufacture and sale of book, coated and similar papers in interstate 
commerce. 

Par. 6. Said respondent members, acting in cooperation with each 
other and through and in cooperation with said respondent association and 
said individual respondents, for more than two years last past, and partic- 
ularly since June 16, 1933, have entered into an understanding, agreement, 
combination or conspiracy among themselves and with and through said 
respondent association and said individual respondents to restrict, restrain 
and suppress competition in the sale and distribution of book, coated and 
similar papers to customers located throughout the several States of the 
United States and in the District of Columbia, as aforesaid, and to the 
United States Government by agreeing to fix and maintain uniform prices 
terms and discounts at which said book, coated and similar papers are to 
be sold and by agreeing on bids to be submitted to the United States Gov- 
ernment for its paper requirements, and to cooperate with each other in 
the enforcement and maintenance of said fixed prices, terms and discounts 
by exchanging information through said respondent association as to the 
prices, terms and discounts at which said respondent members have sold’ 
and are offering to sell said book, coated and similar papers to customers 
and prospective customers, and are offering to sell such book, coated and 
similar papers to the United States Government. 

Par. 7. Pursuant to said understanding, agreement, combination or 
conspiracy, and in furtherance thereof, the said respondents have done 
and performed, and still do and perform, the following acts and things: 

1. Certain of said respondent members in June of 1933 organized said 
respondent association, Book Paper Manufacturers Association, which 
said association, since its organization, has acted as a clearing house for 
the exchange of information submitted to it by said respondent members 
including reports as to the sales of book, coated and similar papers to- 
gether with prices, discounts and terms at which said book, coated and 
similar papers are sold or offered to be sold. 

2. Regular meetings of the members of said respondent association have 
been and are held from time to time at convenient locations within the 
United States, and at said meetings said respondent members have dis- 
cussed and do discuss trade and competitive conditions in said industry 
and have agreed upon and established, and do agree upon and establish, 
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trade policies to be followed and prices to be charged by said respondent 
members in the interstate sale and distribution of their said book, coated 
and similar papers. 

3. Said respondent members have adopted and maintained identical 
zoning systems by means of which the United States is divided into four 
zones, and have established and maintained, and do now establish and 
maintain, by agreement with each other, fixed uniform delivered prices for 
book, coated and similar papers in Zone 1, which said prices are designated 
as. “Base Prices” and are increased by 20¢ in Zone 2, 40¢ in Zone 3 and 
60¢ in Zone 4, so that the price of book, coated and similar papers is the 
same to all purchasers located in each respective zone regardless of the lo- 
cation in the particular zone of the purchaser, and regardless of the loca- 
ree of the particular respondent member making said sale to said pur- 
chaser. 

4. Said respondent association has formulated and established uniform 
finishing differentials and said respondent members have adopted and 
maintained and do now maintain, said uniform finishing differentials 
without regard to the actual cost of said finishing operations to said re- 
spective respondent members. 

5. Said respondent association has promulgated and compiled so-called 
trade customs and practices in the form of rules and regulations dealing 
with the allocation and classification of grades, grading, quotations and 
sales, special provisions for certain grades, seconds, job lots, discontinued 
lines, and other so-called trade customs, including a pricing guide contain- 
ing a map dividing the United States into the zones aforesaid and estab- 
lishing price differentials to be charged in each zone, so-called unfair meth- 
ods of competition, and forms and methods of reporting statistics and 
forms and methods for price filing, and said respondent members have 
generally adopted and used, and now use, said rules and regulations in the 
conduct of their said respective businesses, and in carrying out and per- 
forming the acts and things hereinabove alleged. 

Par. 8. The individual respondents hereinbefore named in paragraphs 
3 and 4 are now and have been officers and members of the Executive 
Committee of said respondent association and, as such officers and mem- 
bers of the Executive Committee, have had and now have full and com- 
plete charge of the activities of said respondent association, conducting 
the meetings of said members of said respondent association, collecting 
said statistical information from the members of said respondent associa- 
tion, and compiling and disseminating the same to the said members of 
respondent association and formulating the trade policies of said respond- 
ent members; all in pursuance and furtherance of the objects and aims of 
said respondent association as hereinbefore set forth in paragraph 7. 

Par.9. The result of the acts and practices of the said respondent mem- 
bers in the said respondent association and said individual respondents, 
as hereinbefore set out in paragraphs 6, 7 and 8, has been and now is to 
substantially lessen, restrict, restrain and suppress price competition in 
the interstate sale of book, coated and similar papers throughout the 
several States of the United States and in the District of Columbia, and 
empowers the said respondents to control the market and enhance the 
prices of said book, coated and similar papers above the price which would 
prevail under normal, natural and open competition between said re- 
spondent members; to increase the cost of paper used by the United States 
Government to a price above that prevailing in the open market; and also 
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to tend to create a monopoly in said respondent members in the manufac- 
ture and sale of book, coated and similar papers in interstate commerce. 

Par. 10. The acts and practices of the respondents as herein alleged, 
are all to the prejudice of the public, have a dangerous tendency to and 
have actually hindered and prevented price competition between and 
among respondents in the sale of book, coated and similar papers in com- 
merce within the intent and meaning of the Federal Trade Commission 
Act; and have placed in respondents the power to control prices; have in- 
creased the prices of book, coated and similar papers paid by the purchasers 
thereof, and consequently the prices paid by the public; have created in 
the respondents a monopoly in the sale of book, coated and similar papers 
in such commerce, and unreasonably restrained such commerce in book, 
coated and similar papers and constitute unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade Commission 
Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on April 13, 1939, issued and subsequently 
served its complaint in this proceeding upon the respondents named in the 
caption hereof, charging them with the use of unfair methods of competi- 
tion in commerce in violation of the provisions of said act. After the issu- 
ance of the said complaint and the filing of respondents’ answers thereto, 
testimony and other evidence in support of and in opposition to the allega- 
tions of the complaint were introduced before examiners of the Commission 
theretofore duly designated by it, and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. Thereafter, 
the proceeding regularly came on for final hearing before the Commission 
on the said complaint, answers, testimony and other evidence, report by 
the trial examiner and exceptions thereto, briefs in support of the com- 
plaint and in opposition thereto, and the oral arguments of counsel; and 
the Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


ParaGrapH 1. (a) Respondent, Allied Paper Mills, is a corporation, 
organized and existing under the laws of the State of Michigan, with its 
principal office and place of business at Kalamazoo, Mich. It is engaged 
in the manufacture, sale, and distribution of coated and uncoated book 
paper, and is a member of respondent Book Paper Manufacturers Associa- 
tion (hereinafter frequently referred to as the association). 

(b) Respondent, American Writing Paper Corporation (the concern re- 
ferred to in the complaint as American Writing Paper Company) is a cor- 
poration organized and existing under the laws of the State of Delaware, 
with its principal office and place of business at Holyoke, Massachusetts. 
It is engaged in the manufacture, sale, and distribution of uncoated book 
paper, and is a member of respondent association. 

(c) Respondent, The Appleton Coated Paper Company, (the concern 
referred to in the complaint as Appleton Coated Paper Company), is a 
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corporation, organized and existing under the laws of the State of Wis- 
consin, with its principal office and place of business at Appleton, Wis. It 
is engaged in the manufacture, sale, and distribution of coated book paper, 
and is a member of respondent association. 

(d) Respondent, The D. M. Bare Paper Company, is a corporation, 
organized and existing under the laws of the State of Pennsylvania, with 
its principal office and place of business at Roaring Spring, Pa. It is en- 
gaged in the manufacture, sale, and distribution of uncoated book paper, 
and is a member of respondent association. 

(e) Respondent, The Beckett Paper Company, is a corporation, organ- 
ized and existing under the laws of the State of Ohio, with its principal 
office and place of business at Hamilton, Ohio. It is engaged in the man- 
ufacture, sale, and distribution of uncoated book paper, and is a member 
of respondent association. 

(f) Respondent, Bergstrom Paper Company, is a corporation, organized 
and existing under the laws of the State of Wisconsin, with its principal 
office and place of business at Neenah, Wis. It is engaged in the manu- 
facture, sale, and distribution of uncoated book paper, and is a member of 
respondent association. - 

(g) Respondent, The Martin Cantine Company, (the concern referred to 
in the complaint as Martin Cantine Company), is a corporation, organized 
and existing under the laws of the State of New York, with its principal 
office and place of business at Saugerties, N. Y. It is engaged in the man- 
ufacture, sale, and distribution of coated book paper, and is a member of 
respondent association. 

(h) Respondent, The Champion Paper and Fibre Company, is a cor- 
poration, organized and existing under the laws of the State of Ohio, with 
its principal office and place of business at Hamilton, Ohio. It is engaged 
in the manufacture, sale, and distribution of coated and uncoated book 
paper, and is a member of respondent association. 

(t) Respondent, Champion-International Company, is a corporation, 
organized and existing under the laws of the State of Massachusetts, with 
its principal office and place of business at Lawrence, Mass. It is engaged 
in the manufacture, sale, and distribution of coated and uncoated book 
paper, and is a member of respondent association. 

(7) Respondent, The Chillicothe Paper Company, is a corporation, or- 
ganized and existing under the laws of the State of Ohio, with its principal 
office and place of business at Chillicothe, Ohio. It is engaged in the man- 
ufacture, sale, and distribution of uncoated book paper, and is a member 
of respondent association. 

(k) Respondent, Columbian Paper Company, is a corporation, organ- 
ized and existing under the laws of the State of Virginia, with its principal 
office and place of business at Buena Vista, Va. It is engaged in the man- 
ufacture, sale, and distribution of uncoated book paper, and is a member 
of respondent association. 

(1) Respondent, Consolidated Water Power & Paper Company, is a 
corporation, organized and existing under the laws of the State of Wis- 
consin, with its principal office and place of business at Wisconsin Rapids, 
Wis. It is engaged in the manufacture, sale, and distribution of coated 
and uncoated book paper, and is a member of respondent association. 

(m) Respondent, Dill and Collins, Incorporated, a wholly owned sub- 
sidiary of respondent, The Mead Corporation, is a corporation organized 
and existing under the laws of the State of Delaware, with its principal 
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office and place of business at Philadelphia, Pa. It is engaged in the man- 
ufacture, sale, and distribution of coated and uncoated book paper, and is 
a member of respondent association. eas 

(n) Respondent, Everett Pulp and Paper Company, is a corporation, 
organized and existing under the laws of the State of Washington, with 
its principal office and place of business at Everett, Wash. It is engaged 
in the manufacture, sale, and distribution of uncoated book paper, and is 
a member of respondent association. 

(0) Respondent, Fitchburg Paper Company, is a corporation, organ- 
ized and existing under the laws of the State of Massachusetts, with its 
principal offce and place of business at Fitchburg, Mass. It is engaged in 
the manufacture, sale, and distribution of uncoated book paper, and is a 
member of.respondent association. 

(p) Respondent, French Paper Company, is a corporation, organized 
and existing under the laws of the State of Michigan, with its principal 
office and place of business at Niles, Mich. It is engaged in the manu- 
facture, sale, and distribution of uncoated book paper and was, during a 
substantial portion of the period covered by the complaint herein and 
until its resignation in February 1938, a member of respondent association. 

(q) Respondent, P. H. Glatfelter Company, is a corporation, organized 
and existing under the laws of the State of Pennsylvania, with its principal 
office and place of business at Spring Grove, Pa. It is engaged in the man- 
ufacture, sale, and distribution of uncoated book paper, and is a member 
of respondent association. 

(r) Respondent, W. C. Hamilton & Sons, (the respondent referred to in 
the complaint as W. C. Hamilton & Sons, Inc.), is a corporation, organized 
and existing under the laws of the State of Pennsylvania, with its principal 
office and place of business at Miquon, Pa. It is engaged in the manu- 
facture, sale, and distribution of uncoated book paper, and is a member 
of respondent association. — 

(s) Respondent, Hammermill Paper Company, is a corporation, organ- 
ized and existing under the laws of the State of Pennsylvania, with its 
principal office and place of business at Erie, Pa. It is engaged in the 
manufacture, sale, and distribution of uncoated book paper, and is a mem- 
ber of respondent association. 

(t) Respondent, Inland Empire Paper Company, is a corporation, or- 
ganized and existing under the laws of the State of Washington, with its 
principal office and place of business at Millwood, Wash. It is engaged in 
the manufacture, sale, and distribution of uncoated book paper, and is a 
member of respondent association. 

(u) Respondent, International Paper Company, is a corporation, or- 
ganized and existing under the laws of the State of New York, with its 
principal office and place of business at New York, N. Y. It is engaged in 
the manufacture, sale, and distribution of coated and uncoated book 
paper, and is a member of respondent association. 

(v) Respondent, The Jessup & Moore Paper Company, is a corpdration, 
organized and existing under the laws of the State of Maryland, with its 
principal office and place of business at Philadelphia, Pa. It is engaged in 
the manufacture, sale, and distribution of uncoated book paper, and is a 
member of respondent association. 

(w) Respondent, Kimberly-Clark Corporation, is a corporation, organ- 
ized and existing under the laws of the State of Delaware, with its principal 
office and place of business at Neenah, Wis. It is engaged in the manu- 
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facture, sale, and distribution of uncoated book paper, and is a member 
of respondent association. 

_ (z) Respondent, McLaurin-Jones Company, is a corporation, organ- 
ized and existing under the laws of the State of Massachusetts, with its 
principal office and place of business at Brookfield, Mass. It is engaged in 
the manufacture, sale, and distribution of coated book paper, and is a 
member of respondent association. 

(y) Respondent, The Mead Corporation, is a corporation, organized 
and existing under the laws of the State of Ohio, with its principal office 
and place of business at Chillicothe, Ohio. It is engaged directly and 
through its subsidiaries, respondents, Dill and Collins, Incorporated, and 
Wheelwright Papers, Inc., in the manufacture, sale, and distribution of 
goles and uncoated book paper, and is a member of respondent associa- 

ion. 

(z) Respondent, Miamisburg Paper Company, was a corporation, or- 
ganized under the laws of the State of Ohio, and had its principal office and 
place of business at Miamisburg, Ohio. It was engaged in the manufac- 
ture, sale, and distribution of book and other paper, and until its dissolu- 
tion in 1940 was a member of respondent association. 

(a-1) Respondent, Miami Valley Coated Paper Company, is a corpora- 
tion, organized and existing under the laws of the State of Ohio, with its 
principal office and place of business at Franklin, Ohio. It is engaged in 
the manufacture, sale, and distribution of coated book paper, and was, 
until placed in receivership in September 1936, a member of respondent 
association. 

(b-1) Respondent, The Michigan Paper Company of Plainwell, (the re- 
spondent referred to in the complaint herein as The Michigan Paper Com- 
pany), is a corporation, organized and existing under the laws of the State 
of Michigan, with its principal office and place of business at Plainwell, 
Mich. It is engaged in the manufacture, sale, and distribution of coated 
and uncoated book paper, and is a member of respondent association. 

(c-1) Respondent, Mohawk Paper Mills, Inc., is a corporation, organ- 
ized and existing under the laws of the State of New York, with its prin- 
cipal office and place of business at Waterford, N. Y. It is engaged in the 
manufacture, sale, and distribution of uncoated book paper, and was for 
~ several years preceding its resignation in March 1938 a member of re- 
spondent association. 

(d-1) Respondent, Newton Falls Paper Company, is a corporation, or- 
ganized and existing under the laws of the State of New York, with its 
principal office and place of business at Newton Falls, N. Y. It is engaged 
in the manufacture, sale, and distribution of uncoated book paper, and is 
a member of respondent association. 

(e-1) Respondent, New York and Pennsylvania Company, Incorpo- 
rated, (the respondent referred to in the complaint as New York and Penn- 
sylvania Company), is a corporation organized and existing under the laws 
of the State of Delaware, with its principal office and place of business at 
New York, N. Y. It is engaged in the manufacture, sale, and distribution 
of uncoated book paper, and is a member of respondent association. 

(f-1) Respondent, The Northwest Paper Company, is a corporation, 
organized and existing under the laws of the State of Minnesota, with its 
principal office and place of business at Cloquet, Minn. It is engaged in 
the manufacture, sale, and distribution of uncoated book paper, and is a 
member of respondent association. 


650780 —47 —48 


710 FEDERAL TRADE COMMISSION DECISIONS 


Findings 40 F. T. C. 


(g-1) Respondent, Oxford Miami Paper Company, is a corporation, 
organized and existing under the laws of the State of Ohio, with its prin- 
cipal office and place of business at New York, N. Y. It is engaged in the 
manufacture of uncoated book paper and in the sale and distribution of 
coated and uncoated book paper. It is under common management with 
respondent, Oxford Paper Company, and is a member of respondent as- 
sociation 

(h-1) Respondent, Oxford Paper Company, is 2 corporation, organized 
and existing under the laws of the State of Maine, with its principal office 
and place of business at New York, N. Y. It is engaged in the manufac- 
ture of coated book paper and in the sale and distribution of coated and 
uncoated book paper. It is under common management with respondent, 
Oxford Miami Paper Company, and is a member of respondent associa- 
tion. 

(i-1) Respondent, The Parker-Young Company, (the respondent. re- 
ferred to in the complaint as Parker-Young Company), is a corporation, 
organized and existing under the laws of the State of Maine, with its prin- 
cipal office and place of business at Lincoln, N. H. It is engaged in the 
manufacture, sale, and distribution of papers encompassed in the activities 
of respondent association, of which it is a member. an 

(7-1) Respondent, Rex Paper Company, is a corporation, organized and 
existing under the laws of the State of Michigan, with its principal office 
and place of business at Kalamazoo, Mich. It is engaged in the manufac- - 
ture, sale, and distribution of coated and uncoated book paper, and is a 
member of respondent association. 

(k-1) Respondent, Schmidt Lithograph Company, is a corporation, or- 
ganized and existing under the laws of the State of California, with its 
principal office and place of business at San Francisco, Calif. In connec- 
tion with its business as a lithographer, it is engaged in the manufacture, 
sale, and distribution of coated book paper. Approximately half of its 
production of such paper is sold to others and the remainder is used in the 
conduct of its lithographic business. It is a member of respondent associ- 
ation. 

(I-1) Respondent, The Sorg Paper Company, (the respondent referred 
to in the complaint as Sorg Paper Company), is a corporation, organized 
and existing under the laws of the State of Ohio, with its principal office . 
and place of business at Middletown, Ohio. It is engaged in the manu- 
facture, sale, and distribution of uncoated book paper, and is a member 
of respondent association. 

(m-1) Respondent, Standard Paper Manufacturing Company, is a 
corporation, organized and existing under the laws of the State of Vir- 
ginia, with its principal office and place of business at Richmond, Va. It 
is engaged in the manufacture, sale, and distribution of uncoated book 
paper, and is a member of respondent association. This company filed its 
petition pursuant to Section 77(b) of the Bankruptcy Act and the trustees 
designated by the court also answered the complaint herein consenting to 
being made parties to this proceeding without further notice. 

(n-1) Respondent, Stecher-Traung Lithograph Corporation, (the re- 
spondent referred to in the complaint as Stecher-Troung Litho Corp.), is 
a corporation, organized and existing under the laws of the State of New 
York, with its principal office and place of business at Rochester, N. Y. 
As an incident to the conduct of its business as a lithographer, it produces 
coated paper for its own use. With the exception of the sale of seconds 
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unsuited to its own use and trifling accommodation sales, it is not engaged 
in the sale and distribution of book paper for commercial purposes. Until 
its resignation in January 1939, it was a member of respondent association. 

(o-1 Respondent, 8. D. Warren Company, is a corporation, organized 
and existing under the laws of the State of Massachusetts, with its prin- 
cipal office and place of business at Boston, Mass. It is engaged in the 
manufacture, sale, and distribution of coated and uncoated book paper, 
and is a member of respondent association. 

(p-1) Respondent, Watab Paper Company, is a corporation, organized 
and existing under the laws of the State of Delaware, with its principal 
office and place of business at Sartell, Minn. It is engaged in the manu- 
facture, sale, and distribution of uncoated book paper, and was, until its 
resignation in March 1936, a member of respondent association. 

(g-1) Respondent, West Virginia Pulp and Paper Company, is a cor- 
poration, organized and existing under the laws of the State of Delaware, 
with its principal office and place of business at Wilmington, Del. It is 
engaged in the manufacture, sale, and distribution of coated and uncoated 
book paper, and is a member of respondent association. 

(r-1) Respondent, Watervliet Paper Company, is a corporation, or- 
ganized and existing under the laws of the State of Michigan, with its prin- 
cipal office and place of business at Watervliet, Mich. It is engaged in the 
manufacture, sale, and distribution of coated and uncoated book paper, 
and was, until its resignation in May 1938, a member of respondent asso- 
ciation. (This membership was subsequently reinstated.) 

(s-1) Respondent, Wheelwright Papers, Inc., is a corporation, organized 
and existing under the laws of the State of Delaware, with its principal 
office and place of business at New York, N. Y. It is a subsidiary of re- 
spondent The Mead Corporation and is engaged in the sale and distribu- 
tion of uncoated book paper produced by respondent, Dill and Collins, In- 
corporated, another subsidiary of respondent, The Mead Corporation. It 
was, until its resignation in March 1934,a member of respondent association. 

(t-1) Respondent, Book Paper Manufacturers Association, is a volun- 
tary unincorporated association of manufacturers of book paper, with its 
offices in New York, N. Y. It was organized in June 1933, and took part 
in the formulation of a Code for the Paper Industry and of a subordinate 
Code for the Book Paper Division under the Nationat Industrial Recovery 
Act. During the NRA Code period, the executive committee of the associ- 
ation, in substance, constituted the executive authority of the Book Paper 
Division for the administration of the subordinate Code for that division. 
The present membership of the association consists of approximately one 
half of all the domestic manufacturers of book paper, and this membership 
represents approximately 80 percent of the book paper capacity of the 
whole industry. The association has a constitution and by-laws, a presi- 
dent, treasurer, managing director, and secretary. Its executive com- 
mittee is composed of 12 members elected by the membership, and in gen- 
eral this committee supervises and directs the activities of the association. 
There are a number of other committees of the association, but they all 
report to the executive committee. 

(u-1) Respondent, P. H. Glatfelter, an individual, is president of re- 
spondent, P. H. Glatfelter Company, and is chairman, treasurer, and a 
member of the executive committee of respondent association. 

(v-1) Respondent, C. L. Barnum, an individual, is secretary and assist- 
ant treasurer of respondent association and was acting managing director 
thereof from September 1937 to October 1938. 
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(w-1) Respondent, R. 8. Berry, was for a number of years and until 
August 1938, secretary of respondent association, but he is not now con- 
nected with said association. 

(z-1) Respondent, Clarence A. Clough, an individual, is president of 
respondent, The New York and Pennsylvania Company, and a member 
of the executive committee of respondent association. 

(y-1) Respondent, Dwight R. Curtenius, an individual, is president of 
respondent, Allied Paper Mills, and a member of the executive committee 
of respondent association. 

(z-1) Respondent, G. K. Ferguson, an individual, is president of re- 
spondent, Watervliet Paper Company, and was a member of the executive 
committee of respondent association until some time in 1938, but not at 
the time the.complaint herein was issued. 

(a-2) Respondent, Charles A. Gordon, an individual, is executive vice 
president of respondents, Oxford Paper Company and Oxford Miami Pa- 
per Company, and a member of the executive committee of respondent 
association. 

(b-2) Respondent, W. H. Kenety, an individual, a former member of 
the executive committee of respondent association, is now managing di- 
rector of said association. 

(c-2) Respondent, John R. Miller, an individual, is vice president of re- 
spondent, West Virginia Pulp & Paper Company, and a member of the ex- 
ecutive committee of respondent association. 

(d-2) Respondent, F. Henry Savage, sales manager of the Book and 
Bond Division of respondent, International Paper Company, is a member 
of the executive committee of respondent association. 

(e-2) Respondent, John §. Sensenbrenner, an individual, is vice presi- 
dent of respondent, Kimberly-Clark Corporation, and a member of the 
executive committee of respondent association. 

(f-2) Respondent, Roger D. Smith, an individual, is president of re- 
spondent, 8. D. Warren Company, and a member of the executive com- 
mittee of respondent association. 

(g-2) Respondent, L. G. Thomson, an individual, associated with re- 
spondent, The Champion Paper and Fibre Company, is a member of the 
executive committee of respondent association. 

(h-2) Respondent, R. I. Worrell, an individual, is president of respond- 
ent, Wheelwright Papers, Incorporated, vice president of respondent, Dill 
and Collins, Incorporated, and director of respondent, The Mead Cor- 
poration, and is a member of the executive committee of respondent 
association. 

Par. 2. The respondents named in subparagraphs (a) to (s-1), inclu- 
sive, of paragraph 1 (hereinafter sometimes referred to collectively as cor- 
porate respondents) are engaged in the manufacture, sale, and distribution 
of book and allied papers, and in the course of said business each competes, 
except as hereinafter stated, with other corporations, partnerships, and 
individuals similarly engaged. Pursuant to sales made, each such corpo- 
rate respondent regularly transports book and allied grades of paper, or 
causes the transportation thereof, from the State in which it is manufac- | 
tured to purchasers thereof at locations outside the State in which such 
paper is manufactured; and, in general, said corporate respondents main- 
tain, and have maintained, a constant course of trade in commerce in book 
and allied papers among and between the several States of the United 
States and in the District of Columbia. The respondents named in sub- 


BOOK PAPER MANUFACTURERS ASS’N ET AL. tid 
696 ’ Findings 


paragraphs (t-1) to (h-2), inclusive, of paragraph 1 are not individually 
engaged in the production, sale, or distribution of book and allied papers 
but have participated in, aided, assisted, and cooperated with the other. 
respondents in planning, doing, and performing the acts and practices 
hereinafter set forth. 

Par. 3. (a) Under NRA, the paper industry was separated into divi- 
sions, each of which had a subordinate Code. The kinds, types, and classi- 
fications of paper assigned to the jurisdiction of each division were settled 
at that time, and the association has retained jurisdiction with respect to 
the papers originally allocated to the Book Paper Division under the Code. 
For the purpose of this proceeding, book paper is treated as including all 
types of paper thus coming within the jurisdiction of the association. In 
a broad sense, book paper is any paper which contains not more than 25 
percent ground wood and which is customarily used for printing purposes. 
The more important classifications are uncoated book paper and coated 
book paper, ordinarily used in books, magazines, and pamphlets; offset 
paper, designed for use in the offset printing process; envelope paper; and 
tablet paper. There are a number of less important classifications, such 
as adding machine paper, calendar stock, decalcomania paper, menu 
paper, and poster paper. Coated book paper is made by coating one or 
both sides of uncoated paper with a mixture of clay, or casein and clay, or 
casein and starch, to provide a smooth, glossy finish. Super-calendar 
paper is ordinary machine-finished uncoated paper which is put through a 
series of rolls under heavy pressure for the purpose of further smoothing 
its surface. 

(b) Book papers are made in many types, sizes, weights, and colors, 
and with many different special characteristics for particular uses, There 
is a rough classification of uncoated grades designed as A, B, C, D, and E, 
and a similar classification of coated grades into Nos. 1, 2,3, 4, and 5. Pa- 
per of any designated grade produced by one manufacturer is not neces- 
sarily identical with that classified in the same grade but produced by an- 
other manufacturer. All papers classified in one grade compete primarily 
with one another and are considered equivalent by respondents for pricing 
purposes. However, there is also competition between adjoining grades 
because it is frequently possible to substitute one for another. Book paper 
is sold in rolls, or the rolls may be sheeted and packed in cases, or packed 
on a platform known as a skid, or bundled in hard-fold or soft-fold bun- 
dles, and occasionally may be packed in ream packages. 

(c) Book paper is sold by respondents directly to users and to merchants 
for resale to users. Approximately 55 percent of the production of the 
_ industry is sold through negotiated contracts, and 45 percent in spot 
transactions. The majority of spot sales are made to merchants and 
merchants also participate in negotiating some contracts. ‘The contracts 
of sale usually contain a provision permitting a price change at the begin- 
ning of each calendar quarter. Paper merchants customarily buy and 
handle the papers of more than one manufacturer, stocking papers in ac- 
cordance with the needs of their trade. Some producers of book paper sell 
almost exclusively directly to users, some sell almost exclusively to paper 
merchants, and others have varying divisions of their business between 
the two extremes. Some book paper manufacturers produce both coated 
and uncoated paper, some produce only one of these types, some produce 
only a few grades and others many grades, some who produce only coated 
paper buy their supplies of uncoated paper from others, some concentrate. 
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their business largely on offset papers or envelope and tablet papers, and 
many producers have varying kinds and types of specialized papers which 
are not closely related to any of the so-called standard grades. 

Par. 4. (a) The fact that a manufacturer of book paper may offer a 
number of different kinds and types of book paper and that each one may 
be in different colors, in different weights, in rolls or in sheets of many dif- 
ferent sizes, the sheets may be untrimmed or trimmed one, two, three, or 
four sides, may be packed in many different ways, and may be sold in 
widely differing quantities would result in a long and complicated price 
list if a price were quoted separately for each possible combination on each 
of the papers offered by the manufacturer. For a very long period of years 
these variations from some designated standard unit have been quoted in 
terms of price differentials from the standard unit. At the time of NRA, 
these differentials and the practices affecting their application varied in 
different sections and as among book paper manufacturers. A committee 
of the association, by discussion and agreement, arrived at a consensus of 
opinion and prepared a standard schedule of price differentials for coated, 
uncoated, and offset papers. These were adopted by the association and 
those relating to uncoated and coated paper published effective Septem- 
ber 22, 1933, and those concerning offset paper effective December 1, 1933, 
under a designation ‘‘Trade Customs.’”’ Using uncoated book paper as an 
example, a standard unit was established as a base and the amount to be 
added to the price or subtracted from it for certain of the many possible 
variations is calculated in relation to the standard unit, and as to certain 
other variations is expressed in terms of one hundred pounds of paper. 
Provision was made for a basic selling price being quoted on paper of a cer- 
tain size, of a specified weight per standard unit, and packaged in a certain 
way. Similar provisions were made for coated and offset papers. By 
quoting a ‘‘basic selling price”’ and adding thereto a provision that this price 
is subject to the ‘“‘ Trade Customs,” prices for all variationsfrom thestandard 
established were determined by applying the differentials thus provided. 

(b) In May 19386, the association adopted, published, and recommended 
a revised set of ‘‘ Trade Customs”’ prepared by one of its committees. This 
publication (Com. Ex. 47) is a revision and consolidation of the previous 
publications of September and December 1933 into one pamphlet, with 
substantial additions. Respondents contend that these actions do not 
constitute the establishment or the fixing of any price differentials and are 
merely codifications of previously existing customs in the trade. It is 
clear, however, that the first publication involved discussion, reconciliation 
of existing variations and differences, and agreement among members upon 
a standard set of ‘Trade Customs.’’ A comparison of the 1936 publica- 
tion (which provides many of the price differentials in current use by 
respondents) with the 1933 publications shows substantial differences 
between them. These changes include details of application, some changes 
in actual price differentials, some entirely new price differentials, the addi- 
tion of working formulas, and some entirely new provisions, including price 
differentials for papers not specifically covered in the previous publica- 
tions. Such matters were a frequent subject of consideration by the com- 
mittees of the association and by the association itself. For example, the 
minutes of the executive committee of November 23, 1936, show: é 


After discussion, the Executive Committee referred to the Trade Customs Committee 
for clarification the question relative to the application of light weight differentials, 
whether before or after the addition of some differentials (Com. Ex. 90). 
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Another example is the following from the minutes of the association for 
October 15, 1936: 


The recommendation of the Executive Committee was unanimously approved that 
Mr. George Olmsted, Sr., be appointed as this Association’s representative on the 
special A.P.P.A. Trade Customs Committee engaged in preparing a uniform form of 
trade customs for use throughout the entire industry. It was brought out that this 
authorization carried with it the definite understanding that no action by that com- 
mittee was to be binding on this association and that any changes considered necessary 
would be reported back to the association for its consideration and action (Com. Ex. 89) 


(c) Under the NRA Code for the Book Paper Division, all members of 
the industry were required to file their prices with the Code Authority, 
which was in substance the executive committee of the association. The 
filing was made simple and exact by naming prices subject to the price dif- 
ferentials contained in the “Trade Customs.” After the NRA period, 
respondents continued to use the differentials adopted in 1933 until they 
were superseded by the new publication issued by the association in 1936, 
and this is now in general use by respondents. In examining these prac- 
tices, the Commission has given consideration to the respondents’ claims 
of convenience and necessity as excusing their establishment and use of a 
common set of price differentials as prepared and published by the associ- 
ation. An individual manufacturer can no doubt more conveniently quote 
prices by means of a base price and some system of price differentials to 
translate the base price into a price for any of the many possible variations 
of the products sold. The Commission, however, does not consider that 
this warrants the several respondents in uniting upon a common set of 
such differentials to be used, and used, by all, regardless of their applica- 
tion to the particular circumstances of each manufacturer. 

(d) It was generally admitted by respondents that the price differentials 
provided in their ‘Trade Customs”’ do not accurately represent the costs 
of any individual manufacturer. So far as individual manufacturers are 
concerned, the various differentials are arbitrary figures used for deter- 
mining all prices except the base price. Prior to the issuance of complaint 
in this matter the association had under way a cost study of the finishing 
differentials contained in the current issue of its “Trade Customs.’ The 
results of this study show extremely wide differences in costs as between 
different manufacturers upon each of the price differentials. The com- 
mittee of the association having this in charge reconciled these differences 
by arriving at what is more or less an average of the varying costs as re- 
ported by association members. These figures were different from the 
figures in the current “Trade Customs,” and the committee recommended 
the adoption of the new figures in place of the old ones, but upon advice 
that this matter involved legal and business difficulties, the committee 
proposal was tabled. It is noted that at the time this proposed revision of 
finishing differentials was laid aside, the association was aware that in- 
formal investigation of its activities was being made by this Commission. 

Par. 5. (a) Before 1933, there was no uniform practice among book 
paper manufacturers with respect to whether their products were sold upon 
a delivered price, upon an f.o.b. mill price, upon zone prices, or with partial 
or full freight allowance. As a matter of fact, all of these methods were 
in use, and in the case of zone prices the geographical areas used were 
not uniform and neither were the price differentials between zones. In 
1933, the association adopted, as a part of its recommendations to NRA 
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for inclusion in the Code for the Book Paper Divisicn, a zoning system 
originated by the Champion Paper and Fibre Company. This adoption 
necessarily involved discussion of and agreement upon the territorial areas 
to be included in each zone and the price differentials to be made applicable 
in each, and copies of the zone plan as adopted were furnished to the indi- 
vidual manufacturers by the association. The NRA Code for the Book 
Paper Division required the filing of prices upon a delivered basis and the 
zoning system adopted provided a common and uniform basis for doing 
this. 

(b) The zoning system thus established provided four ones: The States 
of North Dakota, South Dakota, Nebraska, Kansas, Oklahoma, Ar- 
kansas, Louisiana, Mississippi, Alabama, Florida, Georgia, and South 
Carolina, constituted Zone 2; all States north and east of the belt of States 
constituting Zone 2 were designated as Zone 1; and all States west of that 
belt were designated as Zone 4, except that the States of Wyoming, Colo- 
rado, and Texas were placed in Zone 3. Zone price differentials adopted 
for use as a part of this zoning system provided that the price for Zone 1 
would constitute the base price; the price for Zone 2 would be the base 
price plus 20 cents per hundredweight ; the price in Zone 3 would be the base 
price plus 40 cents per hundredweight; and the price in Zone 4 would be the 
base price plus 60 cents per hundredweight. 

(c) Under this system, sales were made on the basis of the zone price 
applicable at the point of delivery with carload freight allowed, constitut- 
ing in fact a delivered price. Under this system, purchasers were allowed 
to take delivery in any quantities by any means of transportation they 
desired, but on the basis of the applicable zone price with a freight allow- 
ance at the carload rate. 

(d) No change was made in this system upon the dissolution of NRA. 
Respondents have continued to use it in the same way in which it was used 
under NRA and it is now in general use by them. The obvious result of 
the use of this system is that when respondents’ base prices for paper are 
identical, the price of all respondents for a carload quantity delivered to 
any purchaser, wherever located with respect to the different mills, will be 
identical. The degree to which the individual corporate respondents have 
occasion to use the various zone price differentials depends upon their re- 
spective locations and the area in which sales are made. Some of the cor- 
porate respondents sell only in one zone or almost entirely within one 
zone, others in two or three or all zones, and a few limit their sales within 
an area which can be reached without exceeding a predetermined maxi- 
mum freight charge. None of these variations conflicts with the system 
and merely represents the degree to which it is used. There are, of course 
some instances in individual transactions where a respondent, for reasons 
peculiar to the transaction, may waive a zone differential in the price. One 
respondent has made a minor variation in the geographical divisions be- 
tween two zones, and another respondent whose products occupy a unique 
position has made some geographical changes. However, regardless of 
these various departures, the system is, in fact, in general use. In his testi- 
mony, an officer of one of the corporate respondents explained its contin- 
ued use as being by mutual consent because it is a convenient method of 
handling the freight situation. The system was in fact continued by 
noutual understanding and consent. 

Par. 6. (a) It is customary in the book paper industry to maintain 
quantity differentials under which the price per hundredweight of any 
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given grade of paper varies with the quantity purchased. In their printed 
price lists respondents usually quote in five brackets; namely, (1) one-case 
quantity; (2) four-case quantity, assorted of regular sizes and weights of 
one grade; (3) 5,000 pounds of one item; (4) 10,000 pounds of one item; and 
(5) 36,000 pounds of one item. A few of the respondents quote in their 
price lists one or two quantity brackets in addition to those stated, but 
they are supplemental to the ones stated and do not in any way conflict 
with them. The various respondents have used, and use, identical price 
differentials as between the various quantity brackets mentioned. Of 
these brackets, the highest price quoted is for the one-case quantity. The 
price in the four-case bracket is 25 cents per hundredweight less than the 
price in the one-case bracket; the price in the 5,000-pound bracket is 25 
cents per hundredweight less than in the four-case bracket; the price in 
the 10,000-pound bracket is 15 cents per hundredweight less than in the 
5,000-pound bracket; and the price in the 36,000-pound bracket is 10 cents 
per hundredweight less than in the 10,000-pound bracket. Another type 
of price differential in the nature of a quantity differential concerns differ- 
ences between spot and contract prices and the quantities thereunder, with 
various allied provisions. For example, a unanimous recommendation 
of the executive committee which was approved at a general meeting of 
the association on November 22, 1935, includes the following: 


In order to eliminate the confusion and unequality caused by the 10¢ differential in 
both cost and suggested resale prices between spot orders and contract orders on B, C, 
D and E Grades of Book papers, as well as to maintain the Trade Customs differential 
of 25¢ the hundred pounds for Hardsized papers over Book-sized papers throughout the 
cost and suggested resale schedules, we recommend that the adjustments be made in 
the cost schedule as shown in brackets in the example below: 

[Here appears a tabulation showing the changes recommended.] 

For Zones 2, 3 and 4 the regular zone differentials still apply. 

No contracts in Class 5 to be taken for less than 100 tons. 


* * * * * * 


That the differential of 25¢ per cwt. for Varnishable Coated Label over Regular 
Coated Label be strictly adhered to, effective January 1, 1936. 

That the basis for pricing 50 Ton and 100 Ton spot orders remain as heretofore, i. e. 
merchant carload cost plus 5%. That the differential accorded spot orders for large 
tonnage be reduced by making the suggested resale price for 250 Ton spot orders at the 
merchant carload cost plus $2.00 per Ton and for 1000 Ton spot orders at the merchant 
carload cost. Provisions as to minimum quantities and deliveries remain as heretofore, 


* * * * * * 


There shall be no contracts of any nature below 100 Tons per year quantity. 
Contracts of 100 Tons and over shall be priced as follows: 


[Here appears a detailed statement conce:sing quantities and price relationships] 

That Duplex Varnishing Super Label be considered directly competitive with and be 
priced on the basis of regular Coated one side Litho paper, except that the minimum 
basis weight without extra charge for such duplex varnishing super label shall be 50 lbs. 


(Com. Ex. 98-B, C, D). 
Detailed illustrations of the action taken concerning changes thus ap- 
proved and recommended appear in Commission Exhibits 95 and 96. 
(b) The minutes of a meeting of the executive committee of the associ- 
ation at the Waldorf Astoria Hotel in New York City on January 23, 1936, 


contain this item; 
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REVIEW OF PREVIOUSLY RECOMMENDED QUANTITY DIFFEREN-— 
TIALS 

Mr. Savage presented a report to the Executive Committee. After considerable dis- 
cussion the matter was tabled until the next meeting (Com. Ex. 90). 


The minutes of a meeting of the executive committee at the Drake Hotel 
in Chicago on January 31, 1936, contain only one item, as follows: 


REVIEW OF PREVIOUSLY RECOMMENDED QUANTITY DIFFEREN-— 
TIALS 
_ Mr. Savage presented a report to the Executive Committee, which after consideration 
was referred to the Special General Meeting, January 31, 1936 (Com. Ex. 90). 


The minutes of a special general meeting of the association at the Drake 
Hotel in Chicago on January 31, 1936, contain only one item, as follows: 


REVIEW OF PREVIOUSLY RECOMMENDED QUANTITY DIFFEREN— 
TIALS 

Recommendation of the Executive Committee with respect to previously recom- 
mended quantity differentials was presented and voluntarily accepted by individual 
members represented (Com. Ex. 89). 


It is probable that the action of January 31, 1936, related to or was con- 
nected with the action taken in the preceding November, but the indefi- 
niteness of the minutes and the lack of other showing in the record make 
it impracticable to determine what changes were made or what supple- 
mental action was taken. The minutes of a meeting of the executive . 
committee on November 13, 1936, show the following: 


QUANTITY DIFFERENTIALS 
There was discussion without action being taken with reference to quantity differen- 
tials for book paper (Com. Ex. 90). 


The record does not show when the precise quantity differentials appear- 
ing in respondents’ price lists as stated in (a) above were established. Two 
of these brackets, those for the four-case quantity and for the carlot quan- 
tity, with a difference of 50 cents per hundredweight between them (equiv- 
alent to the sum of the 25-cent, 15-cent, and 10-cent per hundredweight 
intervening differentials), appear incidentally in Commission Exhibit 95, 
described above. The other differentials appearing in Commission Ex- 
hibit 95 are related to and dependent upon the spot differentials appearing 
in the price lists. From these actions and other related facts in the record 
and from the identity of the quantity differentials actually used by re- 
spondents in their price lists, the Commission infers and concludes that 
they were established in the same manner; that is, as a result of coopera- 
tion and understanding among respondents. 

(c) There are also uniform price differentials between the so called 
standard grades of both coated paper and uncoated paper. In uncoated 
paper, Grade B is 45 cents per hundredweight less than Grade A; Grade C 
is 25 cents per hundredweight less than Grade B; Grade D is 25 cents per 
hundredweight less than Grade C; and Grade E is 25 cents per hundred- 
weight less than Grade D. In the case of coated papers, Grade 2 is $1.35 
per hundredweight less than Grade 1; Grade 3 is 95 cents per hundred- 
weight less than Grade 2; Grade 4 is 45 cents per hundredweight less than 
Grade 3; and Grade 5 is 50 cents per hundredweight less than Grade 4. 
During the years 1935-9, there were several minor changes in the price 
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The minutes of respondent association were carefully edited. They 
were first prepared by the secretary and then revised by the managing di- 
rector, and in all cases were revised by counsel for the association before 
submission to and approval by the association. With the exception of 
legislative and governmental matters, the minutes are usually vague and 
it is apparent from comparison with facts otherwise shown in the record 
that they do not set forth all matters considered or action taken by the 
association. es 

(b) In the closing days of NRA the question of ‘association coopera- 
tion” was considered, and the minutes of a general meeting of May 7 and 
8, 1935, read in part: 


Several members having prior to the meeting expressed their feeling that there was 
great need for cooperation on the part of all members at this time; and with a view to- 
wards bringing about such closer cooperation through establishing a policy of more 
open discussion and criticism with respect to the operation of the Association, the fol- 
lowing questions were asked of all members present: : 

1. Regardless of continuation of NRA, do you think the Book Paper Association 
should be continued? 

2. Do you think your business has benefited through cooperation with the Book 
Paper Manufacturers Association? 

3. Regardless of certain recommendations which may be detrimental to an individ- 
ual mill’s interest, do you think that full cooperation therewith would be best for the 
industry as a whole? Z 

4, Have you any suggestions for a better method of handling matters by Executive 
and other committees, as well as criticism of past methods? 

5. Will you pledge your continued cooperation? 

All companies represented pledged their cooperation in response to question No. 5. 
Members were advised that all suggestions and criticism would be considered and kept 
in mind by the Executive Committee (Com. Ex. 88). 


After the demise of NRA, many of the respondents continued to file 
announcements of price changes with the association, which disseminated 
the prices filed by one member to other members. This activity was in a 
gradually diminishing scale. The number of such filings by association 
members for the last half of 1935 was 157; for 1936, 82; for 1937, 76; for 
1938, 3; and for the first half of 1939, 3. The association furnished its 
members with forms which were used in filing prices, and these forms 
carry the following statement: 


Price is for Zone 1, F.O.B. mill, carload rate of freight allowed. 

We adopt as our selling policy, and the foregoing grades and prices are subject to, 
specifications, trade practices, terms and conditions of sale, differentials, discounts, 
extra charges, etc., as shown in: 

(a) the annexed statement which is hereby published by us; or 

(b) all conditions of the current recommended Trade Practices of the Book Paper 
Manufacturers Association and all differentials and extra charges provided in Book 
Paper Trade Customs apply except as modified by us and shown on the back hereof. 

The Secretary of the Book Paper Manufacturers Association is hereby authorized 
and requested to publish the foregoing and to make this schedule available to anyone 
interested (Com. Ex. 45). 


The corporate respondents frequently announced any base price change 
to the trade by telephone or telegram, and this notice was followed in a 
few days, or as soon thereafter as practicable, by mailing the new printed 
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price list to the trade. Numbers of respondents regularly sent their new 
~ price lists to their competitors, and such lists were widely distributed in the 
trade. The fact that competitors’ price lists were available to respondents 
through trade sources apparently did not diminish the value of cooperative 
filing and dissemination of price announcements through the association, 
On August 23, 1937, the managing director of the association, in writing 
its chairman, stated in part: 


The price schedules now issued by the Association are fewer in number than during 
the code period. This is an activity that most of our members consider a very impor- 
tant one (Com. Ex. 99). 


Under NRA respondents were required to file their prices with the Code 
Authority a specified number of days in advance of the effective date and 
were obliged to adhere to prices so filed until different prices were filed. 
The price filing carried on through the association after NRA was not 
limited to past transactions but included as well instances of both current 
and future prices. 

(c) Through the cooperation of its members and some nonmember book 
paper manufacturers, the association prepared and distributed monthly 
and weekly reports of a statistical nature to members of the industry. One 
of the monthly reports furnished the following information separately for 
coated and uncoated book papers, with the latter subdivided into some 
additional groups: The number of companies reporting; tonnage produced; 
shipments made in tonnage and in dollar value; inventory at the end of 
the month; orders received and unfilled orders on hand at the end of the 
month, with the percentage of standard capacity of the reporting mills of 
production, shipments, and orders received. Another monthly report gave 
a four months’ comparison for two years of the following: Average number 
of mills; standard capacity; inventory at beginning of month or period ; 
production; shipments; net sales; inventory at end of month or period; 
orders received ; orders unshipped at end of month or period; and operating 
ratios of production, shipments, and orders received. Weekly reports were 
furnished showing separately for coated and uncoated papers the orders 
received in the week for which the report was made in terms of percentage 
of standard capacity, with the number of companies reporting. Similar 
figures were furnished for the immediately preceding three weeks and for 
the year to date, with comparable figures for the same periods in the pre- 
vious year. Another weekly report covering production of uncoated book 
paper for like periods showed the number of companies reporting, the 
standard capacity of companies reporting, the production of companies 
reporting, the percentage of operating rate, and the percentage of change 
in operating rate as between the current and preceding year (Com. Exs. 
56-62). These statistical reports dealt in aggregate figures and did not 
reveal the figures of any individual company to other companies. 

(d) The association prepared and approved a standard form of contract 
for use in the sale of book paper. This form of contract, among its various 
provisions, contains one permitting change of the price at the beginning of 
each calendar quarter, provided notice thereof is given not less than 15 days 
in advance of the new calendar quarter. It also provides: 


Prices and deliveries hereunder are based upon and subject to the trade customs of 
the Book Paper Manufacturers Association, or any other trade customs applicable to 
the grade or grades of paper specified in this contract. 


es OV ee Oe 
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The basic selling price shall be for paper packed for domestic use in ordinary wooden 
cases with customary markers. If packed on non-returnable skids of 3,000 lbs. or over, 
net per skid, deduct 15¢ per 100 lbs. If on skids of less than 3,000 lbs., net per skid, no 
deduction. If shipped in rolls weighing 500 Ibs. or heavier, deduct 50¢ per 100 lbs, If 
in rolls weighing 250 Ibs. up to 500 lbs., deduct 25¢ per 100 Ibs. If in rolls weighing less 
than 250 lbs., no deduction (Com. Ex. 50). 

This form also contains other provisions affecting or directly relating to 
the ultimate price. This standard contract form was, and is, regularly 
used by many members of the association and, in addition, some others 
use it with minor variations. A few members use no written contract, or 
merely exchange letters, or use an individual form or individually prepared 
contract. 

(e) The association was quite active and held meetings at frequent in- 
tervals, usually alternating between New York and Chicago. These meet- 
ings ordinarily covered two days, the first day being devoted largely to the 
presentation of matters to the executive committee for consideration by it, 
and the second to a general meeting of the membership. Ten meetings 
were had in 1936, eleven in 1937, and eleven in 1938. These meetings were 
consistently well attended, as shown by the following figures for the first 
two meetings in each of the years mentioned: 


Number of Companies Number of Individuals 

Date of Meeting Represented Present 
January 31, 1936 31 48 
February 20, 1936 35 61 
January 13, 1937 30 51 

_ February 24, 1937 35 52 
January 7, 1938 28 44 
February 24, 1938 37 66 

_ January 20, 1939 25 74 
March 15, 1939 23 27 


Association officials and employees prepared various charts and data 
which were not distributed to members but which were exhibited and used 
in the course of association meetings. These included charts showing price 
trends of raw materials, labor costs and other elements in the cost of pro- 
ducing book paper, and the price trends in book paper as compared with 
various other commodities. They were analyzed by a designated repre- 
sentative who discussed the charts and data for the benefit of members 
in addition to such discussion as the members themselves engaged in. It is 
apparent from the testimony of witnesses who attended association meet- 
ings that the prices of book paper were regularly discussed in such meet- 
ings, but they insisted that the discussions were limited to the prices of 
book papers in relation to costs of manufacture, the statistical position of 
the industry, and the relation of book paper prices to those for other com- 
modities. It is plain, however, that these discussions of price before and 
by association members afforded a means for reconciling differences in 
views, ascertaining the consensus of opinion among members, and arriving 
at a common course of action. In fact, the record shows that in at least a 
few instances price changes were announced by members at association 
meetings. 

(f) In the fall of 1937 there was a slackening in the demand for and a 
softening of prices of book papers. There was a meeting of the executive 
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committee and a general meeting of the association at Hot Springs on Oc- 
tober 6-8, 1937. At about the time of this meeting rumors became current 
in the trade of a price cut by Kalamazoo Paper Company (not a member of 
the association) which was said to amount to various sums up to $23 per ton. 
Price changes in the industry are ordinarily made in terms of $5 per ton, 
or occasionally $10 per ton. This rumored price cut by Kalamazoo created 
a furor among the association members at Hot Springs and was widely dis- 
cussed by members at that meeting. Many members were making urgent 
efforts by telephone and otherwise to ascertain exactly what action had 
been taken by Kalamazoo. Contrary to the usual custom of holding meet- 
ings about a month apart, another meeting of the association was held in 
Chicago on October 14, 1937. Between the date of this meeting and that 
of the Hot Springs meeting, association members generally had ascertained 
the nature of the cut in price put into effect by the Kalamazoo Paper Com- 
pany, and apparently the confusion which had existed resulted from the 
fact that at the time it made this price cut Kalamazoo abandoned selling 
upon a delivered-price basis and instituted f.o.b. mill prices. The actual 
result of this approximated a reduction of $7 per ton in New York on 
5,000-pound lots, and a reduction in Chicago of $12 per ton. The cor- 
responding figures for carload lots were $2 and $7, respectively. The ru- 
mors in the trade concerning the action taken by Kalamazoo were a 
matter of concern to paper merchants because of the effect this reduction, 
if followed by other manufacturers, would have upon their inventories of 
paper. Within a few days after the Chicago meeting, various members of 
the association issued price lists making no reduction in price in a single- 
case and four-case quantity brackets, which brackets account for a large 
proportion of sales by paper merchants, but making a reduction of $5 per 
ton in the quantity brackets above the four-case bracket. During the 
period when announcements of price changes were being made by other 
manufacturers, the Kalamazoo Paper Company abandoned the f.o.b. mill 
basis of selling and issued a price list returning to the delivered-price sys- 
tem in use by other manufacturers, as well as to the prices then in effect 
-by others, with the reduction limited to the quantity brackets above the 
four-case quantity. The Chicago meeting of October 14, 1937, was fol- 
lowed by another meeting in New York on November 5, 1937, and still 
another in Chicago on November 18, 1937. ; 

(g) Apparently the difficulties which led to the price cut first announced 
by Kalamazoo Paper Company were related to and perhaps due to price 
disparities which developed between contract and spot business, and this 
involved directly the interests of the paper merchants as well as the re- 
spondent manufacturers. The following extracts from certain exhibits 
introduced into the record show quite clearly that the discussions at associ- 
ation meetings were not confined to generalities, but in fact led to under- 
standings and agreements upon specific matters. On June 7, 1937, the 
Chicago office of the Northwest Paper Company wrote the assistant gen- 
eral sales manager of that company on the subject of “pricing practice on 
book paper contracts for third calendar quarter of 1937” in part as fol- 


lows: 


Referring to ’phone conversation, we don’t quite understand why we are going to 
have to be different from other mills such as Oxford, Warren, West Virginia and Cham- 
pion, where they are advancing their price $5.00 per ton for uncoated Book over the 
first quarter price and $7.00 per ton on the Label. 
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Earl Bowen of S. D. Warren, who had a report of the meeting in New York, tells me 
that our representatives were there and the plans were discussed as to what some of the 
mills were going to do, and we have outlined above what it is (Com. Ex. 132). 


The record shows that there was a meeting of the association at the 
Waldorf Astoria Hotel on May 26, 1937, and that two representatives of 
the Northwest Paper Company were present. A large paper merchant, the 
Graham Paper Company, with branches in many cities, on August 19, 
1937, wrote respondent Michigan Paper Company that one of its customers 
was interested in placing a year’s contract for paper, stating the quantities 
and specifications, and: 


Send price information to us St. Louis and since our customer won’t likely place their 
contract until early October, there is no particular hurry about your quotation (Com. 
Ex. 192). ; 


On August 21, 1937, the Michigan Paper Company replied, but without 
giving any price information, and stated: 


There is to be a meeting of the Book Paper Group next week and after this meeting 
we will have information as to what, if any, price changes have been made (Com. Ex. 
193). 


The record shows that there was a meeting of the association at the 
Waldorf Astoria Hotel in New York City on August 27, 1937. On Sep- 
tember 30, 1937, the Chicago office of the Northwest Paper Company 
wrote to its home office concerning price cutting in Chicago and stated in 
part: 


This outburst was prompted by a list that came out from the Swigert Paper Company 
closing out a lot of items, a good many of which the merchants are sure that Swigert 
does not have on hand such as 90,000 lbs. of 25 X38—70# Enamel. 

In talking with Mr. Hillyer, of the Whitaker Paper Company, yesterday, he stated 
that this sniping has been going on for some time and that the merchants are tired of it 
and are going to put a stop to it by meeting the situation with the expectation that the 
mills will step in and have these ridiculous prices corrected (Com. Ex. 140). 


On October 13, 1937, there was an exchange of messages by teletype be= 
’ tween the New York and home offices of the Northwest Paper Company. 
The New York office stated: 


THERE ARE SEVERAL GOOD SIZED BOOK ORDERS COMING UP HERE 
IN THE CITY HAS ANY ADJUSTMENTS BEEN MADE IN PRICE OF B 
AND C GRADES IT IS NECESSARY TO GET IN ON THE GROUND FLOOR 
AND WANT TO HAVE PROPER PRICES BEFORE QUOTING. 


To which the home office replied: 


DONT KNOW WHAT PRICE ON BOOK PAPER WILL BE UNTIL END 
OF THIS WEEK SOME MILLS HAVE ANNOUNCED REDUCTIONS UP 
AS HIGH AS 23.00 PER TON DO NOT BELIEVE THIS WILL FOLLOW THRU 
WHOLE PAPER INDUSTRY (Com. Ex. 148). 


On October 11, 1987, the Graham Paper Company wrote respondent 
Michigan Paper Company: 


Within the past week rumors have come to us there has been a general decline in 
Book Papers of quality such as you furnished to our stock. 
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_. As far as we can learn Kalamazoo Paper Company have been responsible and under- 
stand they took arbitrary action on quite a lot of tonnage in Detroit, which has given 
rise to rumors there has been a general break in prices. 

Understand the manufacturers had a meeting in Hot Springs last week and consid- 
erable pressure was exerted to maintain the present market prices, and would appre- 
ciate if you would investigate and give us complete information relative to today’s 
market (Com. Ex. 204). 


This exhibit bears the penciled notation “DLS phoned in detail on 
10/12/37.” Graham Paper Company on October 12, 1937, wrote the 
Michigan Paper Company for the attention of Mr. Dwight L. Stocker (the 
person referred to in the penciled notation as DLS): 


We appreciate you telephoning us this morning relative to the price situation that 
was created by Kalamazoo Paper Company and which we are hopeful will not stick, 
as we feel it would be a mistake to reduce prices, particularly at this time. 


i nS P| 


We are hopeful that at the manufacturers meeting in Chicago Thursday of this week 
this situation will be corrected, because we fear if allowed to stand it may result in a 
break down of prices on all qualities (Com. Ex. 194). 


On October 13, 1937, Graham Paper Company again wrote the Michigan 
Paper Company: 


Just as quick as you or Mr. Stocker develops what action is taken in Chicago by the 
manufacturers relative to prices on book papers, will you please communicate with us 
immediately, so that we can get word to our branches and salesmen at least by the time 
our competitors have it from their mill sources? (Com. Ex. 195.) 


On the day after the association meeting in Chicago of October 14, 1937, 
the Michigan Paper Company wrote to the Graham Paper Company: 


We wish to confirm telephone conversation of today in which we advised that 
effective today there would not be any change in the one and four case brackets from 
our price list on both Coated and Plain Papers, but on both Coated and Uncoated Pa- 
pers 5,000 lbs. brackets and up, including 18 tons, the price would be $5.00 per ton less. 
On No. 5 Coated the price is $10.00 per ton under the price for No. 4 Coated. 

Other grades of paper have not been decided upon but just as soon as we have this 
information the same will be forwarded to you promptly (Com. Ex. 196). 


On October 19, 1937, Graham Paper Company asked Michigan Paper 
Company for a price quotation on paper for one of its customers, to which 
Michigan Paper Company replied on October 20, 1937: 


We are in receipt of your letter of the 19th and herewith confirm telephone conver- 
sation, this with reference to 510,000 lbs. 443 X63 basis 70#, long grain, CIS Litho. 

As advised, we are not in a position to make our CIS in the No. 5 quality but would 
be pleased indeed to have this order based on the No. 4 quality. 

As you know, there has been some confusion about contract prices and we believe 
this will be settled at the meetings in New York this week. However, feel that we are 
justified in quoting you a price of $7.10 on skids, you to add 5% to this price for your 
mark-up, but the price you have suggested of $7.50 less 4% commission is agreeable to 
us and you may proceed on this basis (Com. Ex. 198). 


rf . ; . . s the 
The record shows there was a meeting of the executive committee of 
pears at the Waldorf Astoria Hotel in New York on October 21, 1937, 
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and that Mr. D. L. Stocker of the Michigan Paper Company was in at- 
tendance. On November 16, 1937, Graham Paper Company wrote the 
Michigan Paper Company concerning the price to be made on contract 
with one of its customers, stating in part: 


On such contract have understood the selling price was the merchant’s carloud cost, 
and subject to terms of 2% 30 days and merchant was allowed 5% selling commission. 

Have inquired about this several places, but no one seems to know exactly what price 
does govern today on a 250 ton contract. 

Is it true that on such contract for Hard Bound Book Publishing and on Music and 
Litho contracts prices are now less than govern on a Magazine Publisher’s contract? 
(Com. Ex. 201.) 


On November 17, 1937, the Michigan Paper Company, in replying to 
this inquiry, referred to a telephone conversation concerning it, and 
stated: 


As long as you advised us over the telephone that this matter could be held open 
until Friday or Saturday of this week, we will hold up the inquiry until that time for as 
advised you, Mr. Servaas is attending the Book Paper Meetings in Chicago this week 
and he may have some further information regarding contracts by Friday or Saturday 
at which time we will immediately get in touch with you (Com. Ex. 202). 


The record shows there was a meeting of the association at the Drake 
Hotel in Chicago on November 18, 1937, which was attended by D. L. 
Stocker and P. 8. Servaas of the Michigan Paper Company. Under date 
of November 20, 1937, the Michigan Paper Company advised the Graham 
Paper Company in part: 


Confirming telephone conversation of today with reference to the Eden Publishing 
Company proposition, as we do not have any publishing contracts and as the publica- 
tion prices are not a matter of record, we will have to admit frankly we are not really 
familiar with this set up. As you know the commercial 250 ton contract, as of today 
and the first three months of 1938 the merchants cost is regular carload cost to which 
5% is added for resale prices. 

We have authorized you on this Eden Publishing Company proposition to meet the 
situation as you find it. 

With reference to the hard bound book publishing and Music and Litho contracts 
to be perfectly frank with you this seems to be more or less up in the air and we have no 
definite information on this as we have no such contracts. As you appreciate we are 
strictly a merchants mill and our efforts are in a line to work with the merchants elim- 
inating some of the unreasonable practices which have been in effect and using our 
efforts to eliminate some of the differentials on so-called questionable contracts. 

We are pleased to advise that at a meeting held this week, and you, no doubt, have 
this information, that the so-called No. 5 contract is entirely eliminated starting the 
first of the year which should be of considerable help to the merchants (Com. Ex. 203-A). 


Under date of December 4, 1937, the Chicago office of the Northwest 
Paper Company wrote the assistant general sales manager of that Com- 
pany on the subject of ‘Contracts for 1938,” in part: 


According to the wishes of merchants in this market, they want, and understand, 
that class 5 contracts are to be eliminated, and they are expecting to operate on that 
basis in 1938. However, they are wondering if the Book meetings of this week will 
change the idea in any way. If not, practically all the contracts we have, with the ex- 
ception of those for lithographers, will go on the spot price basis (Com. Ex. 166). 
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The record shows there was a meeting of the association held December 
9, 1937. On December 14, 1937, Allied Paper Mills wrote James F. Walsh 
Paper Corporation, stating in part: 


This has reference to the contracts you have with us which have been used as a 
blanket contract for printers’ requirements. 

We are unable to renew these for the year 1938 as we understand that no contracts of 
this nature will be filled by any mill (Com. Ex. 726). 


(h) The record shows that despite the variety of their products and the 
great number of different prices resulting from the many product differ- 
ences already mentioned, respondents, through the means heretofore 
stated, have succeeded in maintaining price uniformity to a remarkable 
degree. Asa part of a statistical study made by respondents, invoices cov- 
ering spot sales of book paper to merchants during the week ending 
April 3, 1937, and the week ending July 16, 1938, were tabulated and an- 
alyzed in various ways. This part of the study included several thousand 
separate invoices, and a correlation of these sales with price lists shows that 
for the 1937 period 85.62 percent of the sales were in agreement with the 
price list, and these sales in agreement with the list represented 72.40 
percent of the tonnage and 75.63 percent of the dollar value. For the 1938 : 
period, 86.14 percent of the sales were in agreement with the price list and 
these sales represented 77.64 percent of the tonnage and 79.56 percent of 
the dollar value. In each of the periods, a few sales were. made above 
price list, but the more substantial number of those sales which were not 
in accord with the price list were below it. Though stated with apparent 
precision, the figures given are necessarily approximations because of the 
possibility of occasional errors in a statistical study of this size and com- 
plexity. 
ae 8. (a) The United States Government Printing Office is a regular 
purchaser of substantial quantities of book paper. Its usual method is to 
solicit sealed bids for its estimated requirements of each kind and type of 
paper for a six months’ period and to make awards pursuant to the bids 
received. Some of the respondent paper mills bid directly on these pro- 
posals, some bid only through one or more paper merchants or other 
representatives, and some of respondents bid directly and through one or 
more paper merchants or representatives on the same items. In bidding 
through paper merchants or other representatives, respondents follow the 
practice of authorizing the merchant or representative to bid specified 
prices upon designated items in the proposals. If the merchant or repre- 
sentative is successful in securing a contract, the paper necessary to fill it 
s supplied by the respondent who authorized the bid and an agreed per- 
sentage of the price paid by the Printing Office is received by the merchant 
yr representative as a commission for his services. During the NRA 
oeriod, only identical bids were received and they were priced on the basis 
f the published list price after the deduction of the usual cash discount of 
3 percent, and the contracts for supplying the requirements of the Printing 
)ffice were allocated among the identical bidders upon the basis of the 
elative quantities each had sold to the Printing Office in previous years. 
\fter NRA, respondents continued to make identical bids upon the same 
rice basis as used during NRA; namely, list price less 3 percent, and the 
wwards for two or three six months’ terms were made and the business allo- 
ated among various mills upon the basis used during NRA. This caused 
omplaints from mills which bid but received no contracts, and resulted in 
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a change in the method of making awards. The method substituted was 
to eliminate duplicate representation of one mill through drawing by lot to 
determine which bid representing a given mill would have a further chance 
to secure the business, and then making a selection by lot from among the 
single bids for each mill, and the contracts were awarded pursuant to such 
chance selection. Identical bids persisted, however, until the adoption of 
the practice of making no awards of contracts for Government Printing 
Office business in any case of tied bids. When only tied bids were received 
on any item, the paper needed was purchased in the spot market. 

(b) It is interesting to note that under date of May 8, 1936, respondent, 
West Virginia Pulp and Paper Company, filed with the association its 
prices 


* * * to-apply for the Government Printing Office * * * as outlined in 
Government Printing Office proposal requesting bids to be opened May 18, 1936. 

The prices stated shall apply on all orders placed prior to December 31, 1936 (Com. 
Ex. 762-B). 


The various prices for the different items were filed on the usual price 
filing form bearing the notation: 


The Secretary of the Book Paper Manufacturers Association is hereby authorized 
and requested to publish the foregoing and to make this schedule available to any one 
interested (Com. Ex. 762-B to G). 


Similarly, On May 11, 1936, The Chillicothe Paper Company filed with 
the association its prices on certain items in the proposals for opening on 
May 18th, stating: 


These are the prices to the Government régardless of whether they are sold direct or 
through a paper merchant (Com. Ex. 626-A, B, C). 


This filing carried the usual request for making the prices filed available 
to others. It is also interesting to note the reaction to instances of non- 
identical bids that were low. For example, on February 26, 1937, re- 
spondent, West Virginia Pulp and Paper Company, wrote to R. P. An- 
drews Paper Company, who had submitted bids on its behalf to the Gov- 
ernment Printing Office: 


I have not heard from you relative to the Government Printing Office order for 
42,600 pounds of Super Book upon which we quoted on February 13th, $5.70. You told 
me by ’phone that all quotations were at $5.70, but that Reese & Reese had noted on 
their quotation that if taken on skids, the price would be 15¢ lower. 

I am very anxious to know what mill is to make this paper. As the inquiry specified 
very plainly that the paper was to be packed on skids, it is rather difficult to understand 
how anyone could have made the “‘error” as evidently Reese & Reese did. The price 
quoted was certainly low in the present market, and as all the mills are pretty well 
filled with business, as a matter of fact are experiencing great difficulty in making ship- 
ments, I would like to know the name of the mill that is to make this paper, and also 
the time promised for shipment (Com. Ex. 683). . 


On June 23, 1937, R. P. Andrews Paper Company wrote West Virginia 
Pulp and Paper Company, giving the results of the opening of the bids on 
75 tons of book paper, five bidders having named a price of $6.14, three a 
price of $6.39, and one a price of $6.123 (Com. Ex. 768). In replying under 
ee of June 24, 1937, West Virginia Pulp and Paper Company stated in 
part: 
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"3 a If you can give me any infermation as to what mill will make the paper, it 
will be appreciated. This light weight Machine Finish paper is not particularly desir- 
able and as far as we are concerned, we are not peeved that we did not get the order, 
but we don’t like the chiseling of a house of the character of Marquette (Com. Ex. 769). 


This was followed by another inquiry by West Virginia Pulp and Paper 
Company under date of July 7, 1937, stating: 


Have you ever been able to get any information as to who is to make the paper for 
Marquette Paper Company, who chiseled on the order for 75 tons of Machine Finish, 
putting in a price of $6.125. Iam very anxious to know who is to supply this paper and 
wonder if you can get me the information in confidence (Com. Ex. 770). 


(c) In November 1937, respondent, Allied Paper Mills, authorized 
James F’. Walsh Paper Corporation to submit bids on certain lots of paper 
in the proposals of the Government Printing Office for the first six months 
of 1938, and stated in the letter of authorization: 


The above prices are to be quoted to the government. Unless this is complied with, 
we will not accept the orders if you are successful in getting them (Com. Ex. 369). 


In submitting bids, the James F. Walsh Paper Corporation, on the basis 
of giving up a part of its commission, bid about 1 percent under the prices 
authorized by Allied Paper Mills. The result was that on Lot 3 for 400,000 
pounds of book paper, eleven concerns bid $6.24 per hundredweight and 
Walsh bid $5.18; and Lot 5 for 400,000 pounds of book paper, thirteen con- 
cerns bid $6.24 per hundredweight and Walsh bid $6.18; on Lot 6 for 
350,000 pounds of book paper, thirteen concerns bid $5.86 per hundred- 
weight and Walsh bid $5.80; on Lot 7 for 600,000 pounds of book paper, 
thirteen. concerns bid $5.86 per hundredweight and Walsh bid $5.80; on 
Lot 8 for 600,000 pounds of book paper, thirteen concerns bid $5.86 per 
hundredweight and Walsh bid $5.80; on Lot 10 for 250,000 pounds of book 
paper, thirteen concerns bid $5.85 per hundredweight and Walsh bid 
$5.79; on Lot 16 for 200,000 pounds of offset paper, one concern bid $6.38 
per hundredweight, nine concerns bid $6.30 per hundredweight, one con- 
cern bid $6.28 per hundredweight, and Walsh bid $6.24; on Lot 36 for 
100,000 pounds of book paper, eight concerns bid $9.70 per hundredweight 
and Walsh bid $9.60. Thus on every item on which Walsh bid for Allied 
Paper Mills he was the low bidder. In due course, James F. Walsh Paper 
Corporation received awards and was informed by Allied Paper Mills that 
they would not fill the orders. The small reductions made by Walsh 
would have come out of his commission, and therefore the net return to 
Allied Paper Mills would be the same as if he had bid the price authorized. 
The record shows, independently of his own testimony, that after the re- 
fusal by Allied Paper Mills, James F. Walsh began seeking to place the or- 
ders with other of respondent manufacturers who produced suitable papers 
to fill the awards received. Walsh testified that in some instances he was 
told by mills that they were not interested, in some cases that they would 
not fill the order because he cut the price. Though these latter statements 
were denied by the parties to whom they were attributed by Walsh, the 
fact is that Walsh was unable to place the orders with any other mill. 
Several statements were made by Allied Paper Mills as to the reason they 
would not accept the order. One such statement was that it is not fair to 
other dealers to let one violate instructions and profit by it. However, 
't is clear from the record that, at least as to some of the lots on which 
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Walsh bid, no other concern bid on behalf of Allied Paper Mills, and there 
is no affirmative showing that any dealers other than Walsh bid for Allied 
Paper Mills on any of the lots. Walsh was at the Waldorf Astoria Hotel in 
New York at the time a meeting of the association was held in December 
1937 and talked to some members of the association before and after the 
meeting, though he was not present at the meeting of the association. He 
testified that he learned from members who attended the meeting that his 
cutting the price on the Government Printing Office bids was a subject 
before the meeting of the association. This is denied by several members 
who were present. On December 28, 1937, the New York office of Allied 
Paper Mills teletyped its home office that respondent C. L. Barnum, an 
official of the association, had just phoned and advised 


THAT WALSH HAS NOTIFIED THE GOVERNMENT THAT HE COULD 
NOT SUPPLY THE PAPER THAT HE BID ON AND THE GOVERN- 
MENT PRINTING OFFICE HAS ARE RE ADVERTISING THE BIDS 
(Com. Ex. 370). 


Walsh had a friendly relationship with F. H. Savage, a divisional sales 
manager of International Paper Company, and appealed to him to inter- 
cede with Dwight Curtenius of Allied Paper Mills. He wired Mr. Savage 
at the Blackstone Hotel, Chicago, Illinois, on January 4, 1938, as follows: 


RECEIVED WIRE TODAY AS FOLLOWS UNLESS SATISFACTORY 
REPLY TO OUR LETTER DATED DECEMBER SIX IS RECEIVED BY 
JANUARY SIX OR PERFORMANCE CONTRACT PROPERLY EXECUTED 
AND RETURNED BY THAT DATE THE COMMITTEE WILL DECLARE 
YOUR BID BOND IN DEFAULT AND ACTION TAKEN ACCORDINGLY 
A COPY OF THIS TELEGRAM IS BEING FORWARDED YOUR BONDS- 
MAN THE AMERICAN EMPLOYERS INSURANCE COMPANY. SIGNED 
WALTER LAMBETH CHAIRMAN JOINT COMMITTEE ON PRINTING 
STOP COULD YOU POSSIBLY INTERCEDE DWIGHT CURTENIUS 
FOR ME GOVERNMENT IS FORFEITING MY BOND DECISION MUST 
BE MADE TOMORROW SO SIGNED CONTRACTS WILL BE IN WASH-— 
INGTON ON JANUARY SIX STOP BELIEVE DWIGHT CURTENIUS IS 
AT THE BOOK MEETING ANYTHING YOU CAN DO WILL BE 
DEEPLY APPRECIATED AND MAY I HEAR FROM YOU TOMORROW 
MORNING (Resp. Ex. 20-A, B).. 


Mr. Savage testified that he had heard rumors that the refusal by Allied 
Paper Mills to furnish paper to fill the bids made by Walsh was due to ob- 
jections by Arthur Birmingham of Birmingham & Prosser, large paper 
merchants in Chicago; that he and Charles A. Gordon, vice president of 
Oxford Paper Company, called on Birmingham and, among other things, 
took up the matter of whether he objected to Allied Paper Mills handling 
the orders for Walsh; that there was no objection by Birmingham; and 
that he subsequently told Mr. Curtenius of the result of the conversation 
he had had with Birmingham but did not recall what reply Mr. Curtenius 
made. This evidence concerning Birmingham & Prosser was put in by 
respondents, apparently to explain the refusal of Allied Paper Mills to 
fill the orders for Walsh. There had been a disagreement between Walsh 
and Birmingham & Prosser which had resulted in Walsh leaving their em- 
ploy some time previously. Birmingham & Prosser was not a bidder for 
the business on which Walsh received the award, and it is not clear how it 
could be of any legitimate interest to Birmingham & Prosser whether Allied 
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?aper Mills did or did not fill the orders on which Walsh bid. Presumably, 
f there had been any occasion for objection on this score, it would have 
een considered by Allied Paper Mills before they authorized Walsh in 
November 1937 to bid on their paper. The Director of Purchases of the 
xovernment Printing Office testified that various contractors, paper 
nills, and merchants with whom he did business informed him it was going 
o be very difficult for Walsh to get the paper to fulfill the awards made to 
um. Allied Paper Mills raised questions as to Walsh’s credit. This was 
vidently an afterthought, for his credit was not questioned at the time 
1e was authorized to bid. Finally, Allied Paper Mills did furnish paper to 
ulfill those portions of the Walsh contracts for which paper had not been 
ecured from other sources by the Government Printing Office to take care 
f its necessities when it appeared Walsh would be unable to deliver, and 
ayments were made to Walsh in care of Allied Paper Mills, which held 
Valsh’s power of attorney. The long record of identical bidding by re- 
pondents on Government Printing Office proposals, and the reaction of 
espondents to nonidentical bids that were low, together with the other 
acts shown, make it evident that respondents had understandings and 
greements concerning the prices to that purchaser. 

Par. 9. The respondents introduced opinion testimony by an expert 
conomist. In part, this testimony went to the proposition that uniformity 
n price by different sellers of a standard commodity in a given market may 
e the result of perfect competition or of collusion and furnishes no basis 
or an inference that such uniformity is due to one as against the other of 
hese conditions. This witness also made comparisons between the behav- 
or of prices for book paper in relation to the prices of certain other com- 
10dities and in relation to certain business indices and gave his opinion 
pon what these comparisons indicated to him. This testimony was also 
irected toward counterveiling any inference of collusion among the re- 
pondents being drawn from the single fact of price uniformity among 
ellers in a given market. Upon the question of uniformity of price as be- 
ween different markets in the same zone, the witness testified that he had 
ot studied the zoning system and was not prepared to testify wi.h respect, 
) it. The Commission has examined and considered this opinion testi- 
1ony. In the circumstances present in this case, including the existence 
f facts which affect the hypothesis upon which certain of the testimony is 
ased as well as the existence of different and conflicting facts shown by 
1e record generally, the Commission: views the opinion testimony as en- 
rely failing to support any contention that the price behavior of book 
aper has been due to operation of competitive forces without the inter- 
ention of respondents. 

Par. 10. From its consideration of the entire record, the Commission 
mncludes, and therefore finds, that the capacity, tendency, and effect of 
1e combination maintained in the manner aforesaid and the acts and 
ractices performed by respondents thereunder and in connection there- 
ith, as set out herein, has been, and is, to hinder, lessen, restrain, and sup- 
ress competition in the sale of book papers among and between the several 
tates of the United States and in the District of Columbia; to deprive 
oth private and governmental purchasers of book papers of the benefits 
‘competition in price among respondents; to define, establish, and main- 
in uniform base prices for book papers; to define, establish, and maintain 
xiform geographical zones within each of which delivered prices to pur- 
asers, wherever located within any such zone, are uniform, and to fix and 
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determine uniform price differentials for book papers as between such 
zones; to establish and maintain uniform quantity brackets and uniform 
price differentials for book paper as between such quantity brackets; to 
establish and maintain uniform price relationships between spot and con- 
tract purchases of book paper; to establish and maintain, and from time to 
time modify, expand, or readjust through the guise of “Trade Customs,’’ 
uniform and arbitrary price differentials for each of the many variations 
in color, weight, size, finish, trim, packing, and type of book papers from 
specified predetermined bases, and thus determine the additions to be 
made to or subtractions from a base price in any particular transaction ; 
to provide and maintain means for and to further the exchange of future 
and current price information among themselves; to prepare and promote 
the use of a uniform contract of sale with provisions therein for supporting 
and furthering the maintenance of price uniformity; to bring about col- 
lective consideration and discussion of base prices for book papers as a 
means of arriving at understandings and a common course of action with 
respect to such prices; and to otherwise cooperate among themselves to 
establish and maintain price uniformity in the sale of book paper, and to 
prevent, hinder, and restrain the operation of competitive forces which 
tend to disturb the uniformity of prices established and maintained 
through the aforesaid means. 


CONCLUSION 


The aforesaid acts and practices of respondents, under the circumstances 
and conditions set forth herein, constitute unfair methods of competition 
in commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answers of respondents, testi- 
mony and other evidence in support of and in opposition to the allegations 
of said complaint taken before examiners of the Commission theretofore 
duly designated by it, report of the trial examiner and exceptions thereof, 
briefs filed herein, and the oral arguments of counsel, and the Commission 
having made its findings as to the facts and its conclusion that said re- 
ane have violated the provisions of the Federal Trade Commission 

ct. 

It 1s ordered, That respondent, Book Paper Manufacturers Association, 
an unincorporated association, its officers, agents, representatives, and em- 
ployees; respondents, P. H. Glatfelter and C. L. Barnum, individually and 
as officers of said association; respondents, C. A. Clough, D. R. Curtenius, 
G. K. Ferguson, C. A. Gordon, W. H. Kenety, J. R. Miller, F. H. Savage, 
J. 8. Sensenbrenner, R. D. Smith, L. G. Thomson, and R. I. Worrell, indi- 
vidually and as members of the executive committee of said association, 
their respective representatives, agents, and employees; and the corporate 
respondents, Allied Paper Mills, American Writing Paper Corporation, 
The Appleton Coated Paper Company, The D. M. Bare Paper Company, 
The Beckett Paper Company, Bergstrom Paper Company, The Martin 
Cantine Company, The Champion Paper and Fibre Company, Champion- 
International Company, The Chillicothe Paper Company, Columbian Pa- 
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per Company, Consolidated Water Power & Paper Company, Dill and 
Collins, Incorporated, Everett Pulp and Paper Company, Fitchburg Paper 
Company, French Paper Company, P. H. Glatfelter Company, W. C. 
Hamilton & Sons, Hammermill Paper Company, Inland Empire Paper 
Company, International Paper Company, The Jessup & Moore Paper 
Company, Kimberly-Clark Corporation, McLaurin-Jones Company, The 
Mead Corporation, The Michigan Paper Company of Plainwell, Mohawk 
Paper Mills, Inc., Newton Falls Paper Company, New York and Pennsyl- 
vania Company, Incorporated, The Northwest Paper Company, Oxford 
Miami Paper Company, Oxford Paper Company, The Parker-Young 
Company, Rex Paper Company, Schmidt Lithograph Company, The Sorg 
Paper Company, Standard Paper Manufacturing Company, S. D. Warren 
Company, Watab Paper Company, West Virginia Pulp and Paper Com- 
pany, Watervliet Paper Company, and Wheelwright Papers, Inc., inde- 
pendently and as members of said association, their respective officers, 
agents, representatives, and employees, in or in connection with the offer- 
ing for sale, sale, and distribution in commerce, as “‘commerce”’ is defined 
in the Federal Trade Commission Act, of book paper (which term includes 
all papers within the jurisdiction of the Book Paper Manufacturers Associ- 
ation at the time of this proceeding), do forthwith cease and desist from 
entering into, continuing, cooperating in, or carrying out any planned 
common course of action, understanding, agreement, combination, or con- 
spiracy between and among any two or more of said respondents, or be- 
tween any one or more of said respondents and others not parties hereto, 
to do or perform any of the following things: 

1. Fixing, establishing, or maintaining uniform prices, discounts, terms, 
or conditions of sale for any kind or grade of book paper, or in any manner 
fixing or establishing any prices, discounts, terms, or conditions of sale for 
book paper. 

2. Exchanging or relaying, directly or through the Book Paper Manu- 
facturers Association or any other agency or clearing house, price lists or 
other information as to current prices, discounts, terms, or conditions of 
sale for book paper, for the purpose or with the effect of restraining price 
competition in the sale and distribution of book paper; or exchanging or 
relaying, directly or through the Book Paper Manufacturers Association 
or any other agency or clearing house, information as to future prices, dis- 
counts, terms, or conditions of sale quoted or to be quoted for book paper. 

3. Using in the quotation and sale of book papers the differentials in 
price for variations in color, weight, size, finish, trim, packing, type, or 
quantity of such paper heretofore fixed, as found in this proceeding; or 
fixing, establishing, or maintaining any differentials in price for any varia- 
tions in color, weight, size, finish, trim, packing, type, or quantity of book 

r. 
perf Using in the quotation and sale of book paper the geographical zones, 
or the price differentials between such zones heretofore fixed for pricing 
purposes, as found in this proceeding; or fixing, establishing, or maintain- 
ing any geographical areas for pricing purposes, or any differentials in 
price between any such areas for use in quoting and selling book papers. 

5. Preparing, distributing, or using any uniform or standard form of 
contract in the sale of book paper, which contract contains provisions in 
aid or support of any of the things prohibited in other paragraphs of this 
sa further ordered, For the reasons appearing in the findings as to the 
facts in this proceeding, that the complaint herein be, and the same hereby 
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is, dismissed as to respondent, Miamisburg Paper Company; and that thi; 
proceeding be, and the same hereby is, closed as to respondent, Stecher. 
Traung Lithograph Corporation, respondent, Miami Valley Coated Pape 
Company, and respondent, R. 8. Berry, without prejudice to the right of 
the Commission to institute further proceedings should facts so warrant. 

It 1s further ordered, That respondents shall, within 60 days after the 
service upon them of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which they have com- 
plied with this order, 


ORDERS OF DISMISSAL, OR CLOSING CASE, ETC. 


AmeEriIcAN Druc Corp. Complaint, April 24, 1934. Original order, 
November 21, 1934. 19 F. T. C. 486. (Docket 2170.) Order vacating 
and setting aside, etc., January 17, 1945. 

Charge: Advertising falsely or misleadingly as to qualities, properties 
or results of product; in connection with the manufacture and sale of a 
medicinal preparation designated ‘‘Sinasiptec.” 

Order vacating and setting aside order to cease and desist and dismissing 
complaint without prejudice, follows: 

Whereas, Richard P. Whiteley, Assistant Chief Counsel of the Com- 
mission, by motion filed November 27, 1944, moved that the order to cease 
and desist, issued in this proceeding on November 21, 1934, be set aside 
and that the complaint herein be dismissed without prejudice to the right 
of the Commission to institute further proceedings in the matter; and 

Whereas, on November 29, 1944, the Commission issued its order to 
show cause and thereafter caused the same to be served upon respondent, 
together with a copy of said motion, and fixed a time and place for hearing; 
and 

Whereas, on January 1, 1945, respondent filed its return to said order 
to show cause, and thereafter, on January 4, 1945, oral argument was 
heard in support of and in opposition to said motion; and 

Whereas, the Commission having considered the matter and being now 
fully advised in the premises: 

It is ordered, That the order to cease and desist issued in this proceeding 
on November 21, 1934, be, and the same hereby is, vacated and set aside, 
and the complaint in said proceeding be, and the same hereby is, dismissed 
without prejudice to the right of the Commission to institute further 
proceedings. 

Before Mr. EL. M. Averill, trial examiner. 

Mr. John W  Hilldrop for the Commission. 

Fordyce, White, Mayne & Williams and Polk, Fahey & Switzer, of St. 
Louis, Mo., for respondent. 


B-1 Beverace Co. Complaint, October 5, 1944. Order, January 23, 
1945. (Docket 5230.) 

Charge: Using misleading corporate and trade or brand name, and 
advertising falsely or misleadingly and misbranding or mislabeling as to 
qualities, properties or results and composition; in connection with the 
manufacture and sale of materials for bottling plants and beverages made 
therefrom, sold to the public in the form of a lemon-lime soft drink and 
lemon-lime soda and designated and referred to as ‘‘B-l.” 

Order closing case without prejudice, follows: ae 

This matter coming on for consideration by the Commission, and it 
appearing that the respondent has submitted a satisfactory stipulation as 
to the facts and agreement to cease and desist from the unfair methods, 
acts and practices charged in the complaint, in accordance with respond- 
ent’s motion for permission to enter into such stipulation and agreement 
and the Commission’s order of January 12, 1945; and the Commission 
having duly considered the matter, and being now fully advised in the 
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It is ordered, That the case growing out of the complaint herein be, and 
the same hereby is, closed without prejudice. 

Mr. John York for the Commission. 

Green, Henry & Evans, of St. Louis, Mo., for respondent. 


Tue Osxamp Notting Co. Complaint, November 28, 1941. Order, 
January 25, 1945. (Docket 4648.) 

Charge: Advertising falsely or misleadingly as to retailer being whole- 
salers and wholesale distributors and as to “‘list”’ and ‘‘catalog”’ prices; 
in connection with the sale of jewelry, silverware, luggage, giftware, and 
other merchandise of like character. 

Order dismissing complaint without prejudice, follows: 

This matter coming on for consideration by the Commission upon the 
motion of the respondent for dismissal of the complaint issued herein, and 
it appearing to the Commission that the respondent has expressed its in- 
tention, in writing, to be bound by the Trade Practice Conference Rules 
promulgated for the Catalog Jewelry and Giftware Industry on Decem- 
ber 23, 1943, and has furnished satisfactory evidence of such intention in 
the form of its latest catalog, and the Commission having duly considered 
said motion and the record herein, and being fully advised in the premises. 

It is ordered, That the complaint herein issued on November 28, 1941, 
be, and the same hereby is, dismissed, without prejudice to the right of the 
Commission to institute further proceedings in the matter. 

Mr. W. M. King for the Commission. 
Cravath, Swaine & Moore, of Washington, D. C., for respondent. 


DervutscH & Marks, Inc Complaint, November 25, 1941. Order, 
February 10, 1945. (Docket 4644.) 

Charge: Advertising falsely or misleadingly as to dealer being ‘‘manu- 
facturers’ distributors”’ and “‘wholesale jewelers” and as to ‘‘list”’ and 
“catalog” prices; in connection with the sale of jewelry, silver-ware, 
luggage, giftware and other merchandise of like character. 

Order dismissing complaint without prejudice, follows: 

This matter coming on for consideration by the Commission upon the 
motion of respondent for dismissal of the complaint issued herein, and it 
appearing to the Commission that the respondent has expressed its inten- 
tion, in writing, to be bound by the Trade Practice Conference Rules 
promulgated for the Catalog Jewelry and Giftware Industry on Decem- 
ber 23, 1943, and has furnished satisfactory evidence of such intention, 
and the Commission having duly considered said motion, and the record 
herein, and being fully advised in the premises. 

It is ordered, That the complaint herein issued on November 25, 1941, 
be, and the same hereby is, dismissed, without prejudice to the right of 
the Commission to institute further proceedings in the matter. 

Mr. W. M. King for the Commission. 

Smith, Ristig & Smith, of Washington, D. C., for respondent. 


Max L. KizeitsTe1n anp Leon SHERMAN TRADING AS Kay-SHERMAN 
Luaeace Co. Complaint, July 16, 1943. Order, February 17, 1945. 
(Docket 5008.) 

Charge: Advertising falsely or misleadingly as to retailers being 
wholesalers and misbranding or mislabeling as to pretended retail prices; 
in connection with the sale of golf bags, hand bags, suitcases, brief 
cases, trunks and other articles of luggage. 


ORDERS OF DISMISSAL, ETC. ge oy 


Order closing case without prejudice, follows: 

This proceeding came on to be heard by the Federal Trade Commission 
upon the complaint, answer, testimony and other evidence, report of the 
Trial Examiner and brief in support of the complaint, and the Commission 
having duly considered the same, and being now fully advised in the 
premises. 

It 1s ordered, That the case growing out of the complaint herein be, and 
the same hereby is, closed without prejudice to the right of the Commis- 
sion to reopen the proceeding and resume trial thereof should the facts so 
warrant. 

Before Mr. John L. Hornor, trial examiner. 

Mr. Merle P. Lyon and Mr. Clark Nichols for the Commission. 

Mr. Jesse Perlmutter, of New York City, for respondents. 


WILLIAM REINHARD, CarL REINHARD AND ROBERT REINHARD TRAD- 
Inc As Economy Monument Co., anp Netson Frus. Complaint, Feb- 
ruary 9, 1945. Order, February 17, 1945. (Docket 5275.) 

Charge: Advertising falsely or misleadingly as to qualities, properties or 
results and comparative merits; in connection with the manufacture and 
sale of imitation granite monuments designated ‘‘Granidur.’’ 

Order closing case without prejudice, follows: 

This matter coming on for consideration by the Commission upon the 
record, and it appearing that the respondents have entered into a stipula- 
tion as to the facts and an agreement to cease and desist from certain 
enumerated practices, which stipulation and agreement was, on Febru- 
ary 12, 1945, approved by the Commission,! and the Commission having 
duly considered the matter, and being now fully advised in the premises. 

It is ordered, That the case growing out of the complaint herein issued 
February 9, 1945, be, and the same hereby is, closed without prejudice to 
the right of the Commission, should the facts so warrant to reopen the 
same and resume proceedings therein in accordance with its regular pro- 
cedure. 

Mr. B. G. Wilson for the Commission. 


Roesiine Luceacr Corp. Complaint, June 9, 1942. Order, March 1, 
1945. (Docket 4771.) 

Charge: Advertising falsely or misleadingly as to dealer being whole- 
saler and manufacturer and as to “‘list”’ or ‘‘catalog”’ prices, misbranding 
or mislabeling as to pretended retail prices, and misrepresenting directly 
or orally with respect thereto; in connection with the sale of trunks, 
uggage, leather goods, sporting goods, novelties and kindred articles. 

Order dismissing complaint without prejudice, follows: 

This matter coming on for consideration by the Commission upon the 
notion of respondent for dismissal of the complaint issued herein, and it 
yppearing to the Commission that the respondent has expressed its inten- 
ion, in writing, to be bound by the Trade Practice Conference Rules 
yromulgated for the Catalog Jewelry and Giftware Industry on Decem- 
yer 23, 1943, and has furnished satisfactory evidence of such intention, 
nd the Commission having duly considered said motion, and the record 
verein, and being fully advised in the premises. 

It is ordered, That the complaint herein issued on June 9, 1942, be, and 
he same hereby is, dismissed, without prejudice to the right of the Com- 
nission to institute further proceedings in the matter. 

Mr. W. M. King for the Commission. 


1 See stipulation 3983 at p. 762 of this volume, 
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Fennelly, Lowenstein, Engelhart & Pitcher, of New York City, for 
respondent. ; 


Bissett Carpet SwreEreR Co. Complaint, November 14, 1941. 
Order, March 6, 1945. (Docket 4636.) 

Charge: Discriminating in price by selling its carpet sweepers to differ- 
ent classes of customers! at varying discounts; in violation of subsection 
(a) of section 2 of the Clayton Act, as amended by the Robinson-Patman 
Act. 

Record closed by the following order: 

This matter coming on to be heard by the Commission upon the record, 
after further consideration of the competitive effect of respondent’s quan- 
tity discount schedule of prices and respondent’s justification therefor on 
the basis of different service costs for the different classes of purchasers 
paying the different prices, and the Commission having duly considered 
the matter and being now fully advised in the premises. 

It is ordered, That the case growing out of the complaint herein be, and 
the same is hereby closed without prejudice to the right of the Commission 
to reopen the same and resume trial thereof in accordance with its regular 
procedure. 

Mr. Frank Hier for the Commission. 

Mr. Isaac W. Digges, of New York City, for respondent. 


Crus Razor & BLuapE MANUFACTURING Corp. Complaint, August 25, 
1942. Order, March 24, 1945. (Docket 4820.) 

Charge: Advertising falsely or misleadingly as to product being made 
in accordance with the specifications of, and tested, approved and recom- 
mended by physicians and surgeons, and misbranding or mislabeling as 
to prices by exaggerated fictitious price markings; in connection with the 
manufacture and sale of respondent’s “Hospital Brand” safety razor 
blades. 

Order dismissing complaint without prejudice, follows: 

This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, answer of the respondent, testi- 
mony and other evidence in support of and in opposition to the allegations 
of the complaint taken before a trial examiner of the Commission thereto- 
fore duly designated by it, report of the trial examiner upon the evidence 
and exceptions filed thereto, briefs filed in support of the complaint and in 
opposition thereto, and oral argument of counsel; and the Commission 
having duly considered the matter and being now fully advised in the 
premises. 

It is ordered, That the complaint herein be, and the same hereby is, dis- 
missed without prejudice to the right of the Commission to institute fur- 
ther proceedings should the facts so warrant. 

Before Mr. Clyde M. Hadley, Mr. Randolph Preston and Mr. John L. 
Hornor, trial examiners. 

Mr. B. G. Wilson for the Commission. 

Mr. Samuel J. Ernstoff, of New York City, for respondent. 


S. H. Kress & Co., Vira-Var Corp., Beautyxore Corp., C. J. Ros- 
ison, T. H. Grsson anp E. G. Ropison. Complaint, July 20, 1944. 
Order, March 28, 1945. (Docket 5193.) 

Charge: Misbranding or mislabeling as to quantity content; in connec- 
tion with the manufacture and sale of ‘‘Dart’’ shellac. 


1 Including jobbers sold under minimum resale price agreements, where lawful under the Fair 
Trade Laws. 
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Order dismissing complaint without prejudice, follows: 

This matter coming on to be heard by the Commission upon the record, 
and the Commission having duly considered the matter and being now 
fully advised in the premises. 

Tt is ordered, That the complaint herein be, and it hereby is, dismissed 
without prejudice to the right of the Commission to institute further pro- 
ceedings should the facts so warrant. 

Before Mr. Randolph Preston, trial examiner. 

Mr. William L. Pencke for the Commission. 

Mr. 8. Michael Ress, of New York City, for respondents. 


Henry Mitiinery Import Corp. Complaint, March 2, 1944. Order, 
April 2, 1945. (Docket 5134.) 

Charge: Neglecting, unfairly or deceptively, to make material disclo- 
sure through stamping, marking, or labeling as to old and used material, 
and thereby furnishing means and instrumentalities of misrepresentation 
and deception; in connection with the sale of old and used ladies -hats to 
manufacturers and dealers for manufacture into new appearing product. 

Order closing case without prejudice, follows: 

This matter coming on to be heard by the Commission upon the record 
and it appearing that the respondent Henry Millinery Import Corporation 
was legally dissolved on December 30, 1943, and the Commission having 
duly considered the matter and being now fully advised in the premises. 

It is ordered, That the case growing out of the complaint herein be, and 
the same hereby is, closed without prejudice to the right of the Commission 
to reopen the same and resume trial thereof in accordance with regular 
procedure. 

Before Mr. W. W. Sheppard, trial examiner. 

Mr. J. W. Brookfield, Jr. for the Commission. 

Mr. W. Chester Bottome, of New York City, for respondent. 


C. Ernest INGHAM AND Haroup Louis INGHAM TRADING AS INGHAM 
AND Co. Complaint, September 30, 1941. Order, April 5, 1945. (Docket 
4603. 

Chines Advertising falsely or misleadingly as to dealers being ‘‘ Man- 
ufacturing Wholesalers”, and as to prices being “‘list”’ or wholesale; in 
connection with the sale of luggage and other leather goods. 

Order dismissing complaint without prejudice, follows: 

This matter coming on for consideration by the Commission upon the 
motion of respondents for dismissal of the complaint issued herein, and it 
appearing to the Commission that the respondents have expressed _ their 
intention, in writing, to be bound by the Trade Practice Conference Rules 
promulgated for the Catalog Jewelry and Giftware Industry on December 
23, 1943, and have furnished satisfactory evidence of such intention, and 
the Commission having duly considered said motion, and the record herein, 
and being fully advised in the premises. 

It is ordered, That the complaint herein issued on September 30, 1941, 
be, and the same hereby is, dismissed, without prejudice to the right of 
the Commission to institute further proceedings in the matter. 

Mr. W. M. King for the Commission. 

Mr. Meyer Rubin, of Boston, Mass., for respondents. 


STANLEY SIKOPARIJA AND SopHIA STRBOYA SIKOPARIJA TRADING AS 
STanLEY’s Drug Stor. Complaint, September 25, 1940. Order, May 1, 
1945. (Docket 4323.) 
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Charge: Advertising falsely or misleadingly as to qualities, properties or 
results of products; in connection with the sale of various medicinal 
preparations. 

Order closing case without prejudice, follows: 

This matter coming on to be heard by the Commission upon the record, 
and the Commission having duly considered the matter, and being fully 
advised in the premises. : f 

It is ordered, That the case growing out of the complaint herein be, and 
the same hereby is, closed without prejudice to the right of the Commission 
to reopen the same and resume trial thereof in accordance with its regular 
procedure. 

Before Mr. Arthur F. Thomas and Mr. John W. Addison, trial exam- 
iners. 

Mr. William L. Pencke for the Commission. 


LoGan’s, INc., ALSO TRADING AS Locan-Rocers. Complaint, January 
22, 1943. Order, May 2, 1945. (Docket 4892.) 

Charge: Removing and mutilating stamps, tags, labels or other means 
of identification affixed to ladies’ coats, suits, dresses and other wearing 
apparel pursuant to the Wool Products Labeling Act of 1939 and the 
Rules and Regulations promulgated thereunder, and participating in so 
doing; in violation thereof and of the Federal Trade Commission Act. 

Order dismissing complaint, follows: 

This matter coming on to be heard by the Commission upon the record, 
and it appearing that the above-named corporation was dissolved during 
the year 1942, and that a new complaint was issued against the former 
officers and owners of said corporation covering the allegations charged 
in the complaint against said corporation and that an order to cease and 
desist against said individuals has since issued and reports of compliance 
with said order have been filed, and the Commission having duly consid- 
ered the matter and being now fully advised in the premises. 

It 1s ordered, 'That the complaint herein be, and the same hereby is, 
dismissed. ; 

Mr. DeWitt T. Puckett and Mr. G. M. Martin for the Commission. 

Gardner & Moseson, of Elmira, N. Y., for respondent. 


InstiTUTE oF MeEnTaupHysics AND Epwin J. Dinan. Complaint, 
September 23, 1938. Order, May 7, 1945. (Docket 3605.) 

Charge: Advertising falsely or misleadingly as to business status, and 
qualities, properties or results, unique nature and history of product, 
and scientific or relevant facts; in connection with the sale of home study 
courses of instruction, relating to matters concerning health, success and 
well-being, under the trade name “‘ Mentalphysics.” 

Order dismissing complaint without prejudice, follows: 

This matter coming on to be heard by the Commission upon the record, 
and the Commission having duly considered the matter and being now 
fully advised in the premises. 

_ It 1s ordered, That the complaint herein be, and it hereby is, dismissed 
without prejudice to the right of the Commission to institute further pro- 
ceedings in the matter.! 


1 It appears from the evidence that the representations challenged in the Commission’s complaint relate 
to the teachings and doctrines of the Church of the Holy Trinity, located at Los Angeles, California. The 
respondents relied upon the defense that the subject matter falls within the principle announced by the 
Supreme Court in U. 8. v. Ballard, 322 U. S. 882, and that consequently the representations are not within 
the Commission’s jurisdiction. 
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Before Mr. John J. Keenan, Mr. W. W. Sheppard and Mr. C. T. Sadler, 
trial examiners. 

Mr. John M. Russell for the Commission. 

Rosen, Francis & Cleveland, of Chicago, Ill., for respondents. 


Joun M. O’Lang, B. M. O’LANE aNnp Epits P. Corte.n pone BUSI- 
NESS AS UNIversAL Fingerprint Systems, Lrp. Complaint, July 28, 
1942. Order, May 31, 1945. (Docket 4788.) 

Charge: Advertising falsely or misleadingly as to business status and 
advantages, scientific or relevant facts, indorsements and opportunities; 
in connection with the sale of courses of study and instruction in finger- 
printing and other subjects connected with crime detection. 

Order dismissing complaint without prejudice, follows: 

This proceeding having been heard by the Federal Trade Commission 
upon complaint of the Commission, answer of respondents, testimony and 
other evidence in support of, and in opposition to, the allegations of the 
complaint taken before a trial examiner of the Commission theretofore 
duly designated by it, report of the trial examiner upon the evidence, and 
briefs filed in support of the complaint and in opposition thereto; and the 
Commission having duly considered the matter and being now fully ad- 
vised in the premises. 

It is ordered, That the complaint herein be, and the same hereby is, dis- 
missed without prejudice to the right of the Commission to institute 
‘further proceedings should the facts so warrant. 

Before Mr. James A. Purcell and Mr. John A. Soule, trial examiners. 

Mr. William L. Pencke for the Commission. 

Mr. Lewie Williams and Mr. Frederick R. Burch, of Seattle, Wash., for 
respondents. 


RoorerR MANUFACTURERS Ass’N, INc., ET AL. Complaint, February 1, 
1944. Order, June 16, 1945. (Docket 5124.) 

Charge: Concertly grade marking, branding, passing and selling as ‘“‘R. 
M. A. No. 2 Com.’’, or as No. 2 Common, grade marked and branded in 
accordance with the known and accepted American Lumber Standard 
rules, scant sawn “‘roofers,”’ that is, boards and planks which when cut 
and dressed measure in thickness 24/32’’, 23/32’ and less, or below the 
minimum dimensions, 25/32”, provided for 1’’ common lumber by the 
American Lumber Standards, adopted and observed by the American 
Lumber Industry. 

Dismissed, after answers and trial, by the following order: 

This matter coming on to be heard by the Commission upon the motions 
of the respondents to dismiss the complaint herein, and the Commission 
having duly considered said motions and the record herein and being now 
fully advised in the premises. 

It is ordered, That said motions be, and they hereby are, granted, and 
that the complaint herein be, and it hereby is, dismissed. 

Before Mr. Andrew B. Duvall, trial examiner. 

Mr. Reuben J. Martin for the Commission. 

Swift, Pease, Davidson, Swinson & Chapman, of Columbus, Ga., for 
Roofer Manufacturers Ass’n, Inc., and various officers, directors and 
members of said association. 

Levy, Fenster & McCloskey, of Newark, N.J., for Comfort Coal & 
Lumber Co., New York Sash & Door Co., Inc., Kramer Lumber & Supply 
Co., Dillistin Lumber Co., Tuttle Brothers, Inc., Ideal Lumber & Supply 
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Co. and New Jersey Lumbermen’s Ass’n, Inc., and various officers, trustees 
and members of said association. 

Mr. Frank Twitty, of Camilla, Ga., for Tyson Lumber Co. 

Wheeler, Robinson & Thurmond, of Gainesville, Ga., for Mose Gordon 
Lumber Co. 

Mr. Simon L. Fisch, of Newark, N. J., for Solondz Brothers, Inc. 

Kelly, Hewitt & Harte, of New York City, for Knauth Halligan & 
McLellan, Inc., Brister & Koester Lumber Corp., Frost & Davis Lumber 
Co. and McLellan & Knoblock, Inc. 

Mr. Myron Butler, of New York City, for H. J. Butler Bros., Inc. 

Mr. Donald R. Meredith, of New York City, for D. R. Meredith Lumber 


Cog ince. 


BreTHLEHEM STEEL Corp. ET AL. Complaint, January 26, 1923. Orig- 
inal closing order, May 5, 1939. 28 F.T.C.1732. (Docket 962.) Order 
closing and dismissing case, June 19, 1945. ; 

Charge: Entering into agreements to combine, consolidate, and unite 
numerous and extensive properties, businesses, and interests into a com- 
mon enterprise, involving acquisition of assets, businesses, and capital 
stocks, and including physical properties and assets; with resulting 
substantial lessening, if not complete elimination of potential and actual 
competition theretofore existing, contrary to public policy expressed in 
section 7 of Clayton Act and in violation of section 5 of Federal Trade 
Commission Act, and with dangerous tendency unduly to hinder competi- 
tion in iron and steel industry in northeastern section of United States, as 
in complaint specified, through union of respondents, as alleged in com- 
plaint, and in unreasonable restriction of competition amounting to re- 
straint of trade; contrary to public policy expressed in sections 1 and 3 of 
Sherman Antitrust Act, and in violation, as aforesaid, of section 5, through 
control and dominant influence brought about through challenged com- 
bination. 

Order closing and dismissing case, follows: 

Whereas after complaint herein was issued challenging the acquisition of 
certain physical assets of respondents under Section 5 of the Federal Trade 
Commission Act, the Supreme Court of the United States decided in the 
case of Hastman Kodak Company v. Federal Trade Commission, 274 U.S. 
619 (1927) that the Commission had no power under Section 5 of said Act 
to order the divestiture of physical assets, even if they had been acquired 
as part of a plan involving unfair methods of competition, and 

Whereas on May 5, 1939, the Commission entered an order herein di- 
recting that the case be closed and the Commission being informed that 
said order was not served upon the parties and being now fully advised 
in the premises. 

It 1s therefore now ordered, That the order of May 5, 1939 be reaffirmed 
and that the case growing out of the complaint herein be, and the same 
hereby is, closed and dismissed. 

Mr. Edward L. Smith for the Commission.! 

Cravath, DeGersdorff, Swaine & Wood, of New York City, for Bethlehem 
Steel Corp., Bethlehem Steel Co., and Bethlehem Steel Bridge Corp. 

Chadbourne, Babbitt & Wallace, of New York City, for Midvale Steel & 
Ordnance Co. and Cambria Steel Co. 


1 Mr. Baldwin B. Bane (with whom was also associated the late Mr. E. C. Alvord, both of Washing- 
ton, D.C., neither recent members of the Commission staff) was in active charge of the presentation of 
the testimony aad evidence in support of the complaint in this proceeding. 


STIPULATIONS! 


DIGEST OF GENERAL STIPULATIONS OF THE FACTS 
AND AGREEMENTS TO*CEASE AND DESIST? 


2921.8 Cosmetic Preparations—Nature of Manufacture, Qualities, 

Properties or Results, Competitive Products, Safety, Etc.—The Com- 
mission directed that Stipulation 2921, entered into by the respondent 
named below, be amended by striking therefrom inhibition (c) that ap- 
peared thereon, so that the stipulation now reads as follows: 
_ Physicians Formula Cosmetics, Inc., a California corporation, engaged 
in the sale and distribution of cosmetics in interstate commerce, in com- 
petition with other corporations and with individuals, firms and partner- 
ships likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce as set 
forth therein. 

Physicians Formula Cosmetics, Inc., in connection with the sale and dis- 
tribution of its cosmetic preparations in interstate commerce as defined 
by the Federal Trade Commission Act, agreed it will cease and desist from: 

(a) The use of the letters ‘“‘Rx’”’ or other letters, signs or symbols which 
cause or have or may have the capacity to cause the impression or belief 
that its cosmetic or toilet goods are in fact medicinal preparations or that 
each parcel is individually compounded in accordance with a specific 
prescription therefor. 

(b) Stating that its advertising has been accepted by the Los Angeles 
County Medical Association when such advertising is not currently so 
accepted. 

(c) Unqualifiedly representing that its preparations are ‘‘non-allergic,”’ 
‘‘safe”’ or “effective beauty aids” for the skin, or that they may be de- 
pended upon to prevent allergic irritations or maintain healthy skin. 

(d) Stating that.‘‘cholesterin”’ or any other ingredient in its cosmetic 
preparations “restores” or “‘replaces’’ or has the capacity to restore or 
replace natural oils in the skin or that it effectively combats or prevents 
crowsfeet, wrinkles or dry skin by means of oils applied to the skin or in 
any other manner whatsoever. 

(e) Representing that the ingredients in its products penetrate the skin 


1 For false and misleading advertising stipulations effected through the Commission’s radio and periodi- 
cal division. see p. 821 et seq. 

The digests published herewith cover those accepted by the Commission during the period covered by 
this volume, namely January 1, 1945, to June 30, 1945, inclusive. Digests of previous stipulations of this 
character accepted by the Commission may be found in vols. 10 to 39 of the Commission’s decisions. 

2 In the interest of brevity there are omitted from the published digests of the published stipulations 
agreements under which the stipulating respondent or respondents, as the case may be, agree that, should 
such stipulating respondent or respondents ever resume or indulge in any of the practices, methods, or 
acts in question, or in event of issuance by Commission of complaint and institution of formal proceedings 
against respondent, as in the stipulation provided, such stipulation and agreement, if relevant, may be 
received in such proceedings as evidence of the prior use by the respondent or respondents of the methods, 
acts, or practices herein referred to. z 


3 Amended. See 31 F. T. C. 1671. 
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deeply or effectively; or that its “Cleansing Cream’ removes “every par- 
ticle” of make-up, grime and dirt from the skin or the pores thereof. — 

(f) Statements to the effect that cosmetic preparations containing min- 
eral oil forms a film which seals in the dirt, causing blackheads, whitehead 
and enlarged pores; or other statements which constitute unwarranted 
disparagement of competitive products. : 

(g) Representing that “Physicians Formula Deodorant is an absolute 
necessity,” or ‘“unqualifiedly that Modern women’s skins require stimu- 
lation.” : 

(h) Representations which import or imply that its product designated 
“Facial Masque” or its product heretofore designated ‘Tissue Cream 
can be depended or relied upon to clear up blackheads, whiteheads or en- 
larged pores, or keep the skin youthful or free from lines. 

(2) Denominating, describing or referring to any cosmetic product as a 
“Tissue Cream,”’ or otherwise by statement of inference representing that 
such preparation externally applied has of itself any beneficial effect upon _ 
the tissues or cell-structure of the skin. 

(j) Statements such as ‘Mothers who are interested in the health of 
their adolescent daughters should insist that they use only Physicians 
Formula Cosmetics” or similar presentations having the capacity or 
tendency to convey the impression or belief that competitive cosmetic 
preparations contain ingredients injurious to the health or that only 
preparations offered for sale and sold by it may be safely used by adoles- 
cents. (June 4, 1945.) 

3705.! Furs or Fur Products—Nature.— Morris Schwartz Fur Corpora- 
tion, a New York corporation with its place of business at New York, 
N. Y., engaged in the sale and distribution of furs or peltries in interstate 
commerce, in competition with corporations, firms and individuals likewise 
engaged, entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth therein. 

Morris Schwartz Fur Corporation, in connection with the sale and dis- 
tribution of its furs or peltries or any fur products in commerce as defined 
by the Federal Trade Commission Act, agreed that it will forthwith cease 
and desist from: ; 

1. The use of the terms “Norm. Sealines,”’ ‘“‘Hudseal Sealine,” ‘Seal- 
ines,”’ ‘‘Hudseal’’ or any other fictitious animal designation or coined fur- 
connoting term as a designation for, as descriptive of or in connection with 
said products. 

2. Using any animal or purported animal name or designation for fur 
which is not the true name of the animal producing the fur; Provided, that 
if the fur is so dyed as to simulate another fur, the fact that said fur is dyed 
shall be set forth as an integral part of its designation, and if the name of 
the animal whose fur is so simulated be given, such name shall be immedi- 
ately followed by and compounded with the word “dyed” together with 
the true name of the animal producing the fur as the last word of the 
description—all words of the designation to be in like type and equally 
conspicuous. 

3. Using the word “Persian,” either alone or in connection or combina- 
tion with any other word or words, to designate or describe furs or fur 
products made of peltries other than those of true or pure breed Persian 
lamb; or using the words “‘Crossbreed Persian,’’ or terms of like import, to 
describe peltries of crossbred lambs having less than 50 percent pure Per- 
sian blood. (Apr. 19, 1945.) 


1 Supplemental. See also 37 F.T.C. 701. 
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3734.1 Monolithic Floor Surfacing—Qualities, Properties or Results.— 
The Commission directed that Stipulation 3734, entered into by the re- 
spondent named below, be amended by striking therefrom inhibition 
(c) that appeared thereon and substituting the following, so that the stipu- 
lation now reads as follows: 
tony H. Robertson Co., engaged in the manufacture of building products, 
including a monolithic floor surfacing designated “Robertson Hubbellite,”’ 
and in the sale and distribution thereof in interstate commerce, in compe- 
tition with corporations, firms and individuals likewise engaged, entered 
into the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

H. H. Robertson Co., in connection with the sale and distribution of its 
products in commerce as defined by the Federal Trade Commission Act, 
agreed that it will forthwith cease and desist from representing directly or 
inferentially that ‘Robertson Hubbellite,” or any product of similar com- 
position: 3 

(a) Is inherently sanigenic or provides self-sanitizing floor surfaces 
without regard to conditions of use; is continuously self-disinfecting, con- 
tinuously disinfects the surface, or insures continuous regenerative saniti- 
zing efficiency. 

(6) Has the ability, under conditions of ordinary use, to destroy micro- 
organisms generally; or otherwise, may be relied upon or depended upon to 
prevent the spread of disease. 

(c) That the organism causing the condition known as athlete’s foot 
cannot survive contact with said material; or otherwise, by statement or 
by inference, that it will kill said organism, or under usual conditions will 
prevent the spread of skin infections or of athlete’s foot. (Feb. 15, 1945.) 

3755.2, Jewelry—Composition, Value, Free, and Savings.—The Com- 
mission directed that Stipulation 3755, entered into by the respondent 
named below, be amended by striking therefrom inhibitions (a) and (b) 
that appeared thereon and substituting the following, so that the stipula- 
tion now reads as follows: : 

Joseph Perel and William P. Lowenstein, copartners trading under the 
firm name of Perel & Lowenstein with places of business in the cities of 
Memphis and Jackson, State of Tennessee, engaged in the sale and distri- 
bution of jewelry and associated commodities in interstate commerce, in 
competition with firms, individuals and corporations likewise engaged, 
entered into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Joseph Perel and William P. Lowenstein, and each of them, agreed that, 
in connection with the offering for sale, sale and distribution of their 
merchandise in commerce as defined by the Federal Trade Commission 
Act, they will forthwith cease and desist from: 

(a) The use, in any of their advertising, brands or labels, of the words 
“natural yellow gold,”’ “yellow or rose gold,” “gold” or similar terms as 
descriptive of or as designation for watch cases or other articles not made 
throughout of gold. If such article is substantially plated or filled with an 
alloy containing gold and the word “gold” be used in any description or 
branding of said plating or filling, then such word ‘ gold” shall, whenever 
used, be immediately preceded by an appropriate quality mark or designa- 
tion clearly indicating its karat fineness, and shall be immediately followed 
by the word “plated” or the word “filled,” as the case may be—all in like 
lettering of equal size. Provided also, that if the covering of an article is 


1 Amended. See 37 F.T.C. 722. 
2 Amended, See 37 F.T.C. 736, 
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not of such substantial thickness as properly to be described as gold plate 
or gold filled, but the article is merely flashed or colored with gold, then in 
such case the word “gold,” if used, shall be immediately followed in like 
lettering of equal size by the word-“flashed”’ or the word ‘‘colored””—thus, 
“gold flashed”’ or ‘gold colored.” 

(b) Designating or referring to rings or other merchandise of less than, 
24 Karat fineness as “‘solid gold,” ‘‘solid natural gold”’ or ‘solid yellow or 
white gold”’; or by any words or expressions of like implication, represent- 
ing that such an article is composed throughout of 24 Karat gold. If the 
word “gold” be used in any advertising description or branding of an alloy 
containing gold, then in immediate connection therewith the karat fineness 
throughout of such alloy shall be indicated by a proper quality mark or 
designation—all in like lettering of equal size. 

(c) Describing or referring to their premium dolls of the type advertised, 
as a “$7.50. doll’; or by similar words or terms, representing that such 
dolls are equal in value or quality to those ordinarily sold in the retail trade 
for $7.50 or havé any worth in excess of their real market value; or in any 
other way, misrepresenting the value of quality of premium goods offered 
in connection with the sale of their merchandise. 

(d) Use of the words “‘free,’”’ “‘gift”’ or terms of like import to describe 
merchandise when such merchandise is not given free or as a gratuity but 
the recipient is required, as a consideration, either to pay in whole or in 
part the price thereof, to purchase some other article or articles, or to ren- 
der some service in order to obtain the same. 

(e) Representing that purchasers of their diamonds always save 25% to 
40%, save 25% and 40%, or make any savings which are in excess of the 
average savings heretofore consistently made by all such customers in the 
usual and normal course of their dealings with said firm; or that their cus- 
tomers make any such savings because said firm buys from diamond im- 
porters or make any savings whatsoever on secondhand diamonds which 
have in fact been reset and sold to them at the prices of new stones. 

(f) By the use of such words as “‘up to,” “‘as much as,” or other words 
or terms of like import, representing that prospective customers can make 
savings of any percentage, proportion or ratio in excess of the average 
savings made by a substantial number of the firm’s customers in the ordi- 
nary or usual course of business and under normal conditions and circum- 
stances. (Apr. 19, 1945.) 

3772.! Athletic Trainers’ Supplies and First Aid Preparations—Suc- 
cess, Use or Standing, and Qualities, Properties or Results.—The Com- 
mission directed that Stipulation 3772, entered into by the respondent 
named below, be amended by striking therefrom inhibition (k) that ap- 
peared thereon so that the stipulation now reads as follows: 

Cramer Chemical Co., engaged in the sale and distribution of athletic 
trainers’ supplies and first aid preparations in interstate commerce, in 
competition with corporations, firms and individuals likewise engaged, en- 
tered into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Cramer Chemical Co., in connection with the offering for sale, sale and 
distribution of its various preparations in commerce as defined by the 
Federal Trade Commission Act, agreed that it will forthwith cease and 
desist from representing directly or inferentially: 

(a) That the product sold as Nitrotan is the best known or the most uni- 
versally used germicide in the United States, gives complete sterilization in 
90 seconds or affords complete sterilization at all, checks or stops bleeding 


1 Amended. See 37 F.T.C, 748. 
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other than the capillary bleeding from superficial skin lesions, seals nerve 
ends, treats lymphatics, dehydrates destroyed tissue, promotes growth of 
new tissue, draws the torn, jagged edges of a wound together, stops sore 
throat, serves as a quick or dependable preventative thereof or assists 
in the prevention of influenza; or that the use of such product may be 
any upon to give quick and safe recovery from all such conditions or any 
of them. 

(6) That Cramer’s Athletic Stringent for Gargle would be effective in 
the checking or prevention of influenza, tonsilitis or like afflictions. 

(c) That Cramer’s Athletic Liniment has special penetrating powers, or 
by inference or suggestion that it penetrates into muscular or other tissues 
to any significant degree. 

(d) That Cramer’s Dextrose Tablets will produce quick energy in the 
sense of capacity for more intense physical exertion; will stimulate an ath- 
lete to greater performance; gives added zip to basketball players; enables 
athletes to win more games; may be relied upon to afford immediate relief 
from hay fever or asthma, or would have any value whatsoever in the 
prevention or treatment thereof. 

(e) That Cramer’s Athletic Hair Oil prevents or serves to prevent 
“shower bath baldness”’ or any other kind of baldness. 

(f) That Iso-Pine, or any product of like composition, is a suitable or 
effective preparation for use in sterilizing surgical instruments. 

(g) That Cramer’s Athletic Effervescing Alkaline Powder, or any com- 
pound of like ingredients, relieves acid condition of the system; or by 
similar statement or implication, representing that it will have any sig- 
nificant influence on the acid-base balance of the body. 

(h) That its Athletic Ointment is a “‘healing”’ ointment, promotes rapid 
healing, has any therapeutic effect on boils; or otherwise, that it performs 
any function in the healing process. 

(<) That its Athletic Red Hot Ointment relieves deep-seated pain or 
constitutes a competent treatment for or affords adequate relief from 
sprains. 

(j) That its Athletic Analgesic Balm, applied as indicated, relieves 
congestion. 

(k) That its Athletic Inhalant, used in the nose, affords an adequate 
treatment or an effective relief of sinus trouble, is efficacious in the preven- 
tion of colds, forms a protective coating against bacteria; or that it could 
give more than temporary relief to nose and throat irritations of a minor 


nature. 
(1) That its Cold Tablets assist or have any appreciable effect in the 


prevention of common colds. , 

(m) That Cramer’s Athletic Alkaline Powder relieves nausea and 
stomach sickness without regard to the nature or cause thereof. Cramer 
Chemical Company also agrees to cease and desist from: 

(n) The use of the word ‘‘Antiseptic” as part of the trade name, brand 
or designation of its product heretofore sold as Cramer’s Athletic Anti- 
septic Powder, or indicating in any way that said preparation, or one of 
like composition, has antiseptic properties under such conditions of use. 
(June 13, 1945.) 

3821.1 Chicks—Government R.O.P., Contests, Quality, Unique, Com- 
parative Merits, Etc.—The Commission directed that Stipulation 3821, 
entered into by the respondent named below, be amended by striking 
therefrom inhibitions (j) and (m) that appeared thereon and substituting 
the following, so that the stipulation now reads as follows: 


1 Amended. See 38 F.T.C. 775. 
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Dixie Poultry Farm & Hatchery is a Texas corporation, with principal 
place of business in Brenham, Texas; Heber H. Drumm, also of Brenham, 
Texas, is the principal stockholder, president and general manager of said 
corporation, and as such controls its business and directs its policies. The 
said Dixie Poultry Farm & Hatchery and Heber H. Drumm, engaged in 
the sale and distribution of chicks and other poultry products in interstate 
commerce, in competition with corporations, firms and individuals like- 
wise engaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth therein. 

Dixie Poultry Farm & Hatchery and Heber H. Drumm, whether trading 
under such names or under any other trade name or style, agreed that in 
connection with the sale and distribution of chicks in commerce as defined 
by the Federal Trade Commission Act they, and each of them, will forth- 
with cease and desist from: 

(a) The use of terms, legends, expressions or statements such as 
{US ROP OP.) ROLE, sires, US. RO. P. males, © pak. 
Pedigreed Male Birds,” ‘“‘R.O.P. Pen Mated Cockerels,” “R.O.P. sired 
chicks,” “‘Sired by Official R.O.P. males,” ‘Official R.O.P. blood in Dixie 
Chicks,’’ ‘‘ All Dixie chicks carry R.O.P. Mating blood,” or of any other 
terminology or nomenclature of like import or meaning; and from any 
advertising presentation whatsoever, either direct or inferential, having 
the capacity, tendency or effect of conveying the impression or belief that 
said corporation is an R.O.P. breeder, that chicks sold by it are produced 
in U.S. Approved hatcheries, or that any males or cockerels in its flocks or 
in the flocks producing chicks sold by it are U.S.R.O.P. males, until and 
unless such males comply fully with the requirements for U.S.R.O.P. 
males as provided by The National Poultry Improvement Plan. 

(b) Designating or referring to birds hatched from candidate eggs as 
“cockerels from R.O.P. matings,” either ‘certified’? or otherwise; or in 
any other way so as to import or imply that both sire and dam thereof 
were officially registered R.O.P. fowls. 

(c) Representing that the flocks producing chicks offered for sale and 
sold by said corporation have the largest, or any, production of R.O.P. 
sired chicks in the Southwest, or that its ‘Dixie’ chicks constitute the 
largest concentration of official R.O.P. blood of any plant in the South- 
west, or any concentration thereof. 

(d) Representing that said corporation has led Texas contests time and 
time again, or that its flocks ever have led or won any such contests; that 
its hens have time and time again, or at any time, won championships or 
awards at Texas official egg-laying contests; by statement or connotation, 
that the chicks which it offers for sale and sells are the progeny of, de- 
scended from, or contain the blood of fine contest-winning hens; or in any 
other way, representing such chicks to be of championship or near- 
championship quality. 

(e) By statements or expressions such as ‘‘Sired by 232-300 Egg Official 
R.O.P. Males,” “They are from... cockerels from R.O.P. matings in 
which the hens have certified trapnest records of from 250 to 300 eggs 
yearly,” or in any other way representing or connoting that the chicks 
offered for sale are the progeny of pedigreed males having a record for 
transmitting high egg production quality, or that said chicks possess egg 
production capabilities comparable to those attributed to such purported 
sires. 

(f) Representing, by statements such as “ Wonderful trapnest-pedigree 
blood,” “‘in which the hens have certified trapnest records,” “The finest 
breeding, trapnesting and pedigreeing ever offered in this popular breed,”’ 
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or expression of like meaning or import, that the chicks offered for sale 
and sold by said corporation have been produced by trapnested stock, 
unless and until all of the eggs from which such chicks are hatched are 
produced by approved trapnesting methods and the egg laying records of 
the females producing such eggs have been adequately established by daily 
trapnesting for a period of at least one year. 

(g) By statements such as “Under R.O.P. only hens laying 200 or more 
eggs are used as breeders,” ‘‘all records official,” ‘only eggs weighing 24 
ounces or more per dozen are counted in the records,” ‘‘sires are from 
dams with records of 200 (or more) per year,’’ “matings in which the hens 
have 225-250 egg records,” or otherwise, representing that said corporation 
either keeps official records as an R.O.P. breeder or unofficially keeps indi- 
vidual records of all breeding hens producing the chicks offered for sale. 

(h) Representing, by statement or implication, that the foundation 
stock for each breed of the chicks advertised and sold by it was purchased 
direct from the specialists in that breed, that all its mating pens are headed 
by cockerels from R.O.P. matings, or that such purported better breeding 
plan is exclusive with said corporation. 

(¢) The use of any depiction, representation or statement that tends or 
may tend to cause the impression or belief that the chicks offered for sale 
and sold by it are the progeny of a fowl so pictured or described when in 
fact such chicks are not descended therefrom. 

(j) Assertion that bacillary white diarrhea can be carried from infected 
to noninfected eggs while in an incubator; that such is a well-known fact; 
or the making of like statements, implications or insinuations tending to 
disparage competitors or discredit or cast doubt upon their products. 

(k) Reference to the farms from which it buys chicks offered for sale as 
‘co-operative breeding farms,” ‘‘our famed co-operative system,” ‘‘our 
own co-operative flocks,” or in any other manner importing a business 
enterprise whose object is to enable its participants or members to buy or 
sell to better advantage by eliminating middlemen’s profits, as such term 
““co-operative”’ is commonly understood when applied to a commercial 
undertaking. (Apr. 4, 1945.) 

3958. Liquid Shampoo—Unique, Comparative Merits and Qualities, 
Properties or Results.—Dr. Krauter’s Laboratories, Inc., a New Jersey 
corporation, with place of business at Newark, N. J., engaged in the manu- 
facture of a liquid shampoo, by the brand name “ Kroilon,” in interstate 
commerce, in competition with corporations, firms and individuals likewise 
engaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Dr. Krauter’s Laboratories, Inc., in connection with the sale and dis- 
tribution of its shampoo “ Kroilon”’ or other products in commerce, as de- 
"fined by the Federal Trade Commission Act, or the advertising thereof by 
the means or in the manner above set forth, agreed that it will forthwith 
cease and desist from representing directly or inferentially: | 

(a) That the preparation referred to as ‘‘Kroilon” is not just another 
shampoo, is not an ordinary soap shampoo, or is sensationally or substan- 
tially different from various other liquid shampoos on the market. 

(b) That it works on the same principle as, or is otherwise compara- 
ble with, the action of a fine cleansing cream on the face. __ 

(c) That it will not injure or irritate the most sensitive skin, or can b 
used by persons allergic to soap and soap lotions. 

(d) That it cleanses the skin pores, or any part thereof below the exter- 
nal openings. (Jan. 4, 1945.) 
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3959. Watch Straps—Composition, Nature and Prices.—B. Jadow, 
Inc., a New York corporation, with place of business at New York, N.Y., 
engaged in the manufacture of watch straps and in the sale and distribu- 
tion thereof in interstate commerce, in competition with corporations, 
firms and individuals likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

B. Jadow, Inc., agreed that, in connection with the offering for sale, sale 
and distribution of its products in commerce as defined by the Federal 
Trade Commission Act, it will forthwith cease and desist from: ; 

(a) The use of the word “genuine’’ or other term or expression of like 
import, in any way as descriptive of split leather, or of an article composed 
in whole or in part of split leather; 

(b) Labeling, branding or otherwise designating or describing an article 
as being made of a certain kind or type of leather when it is in fact com- 
posed in whole or in part of a different kind or type; or representing di- 
rectly or by implication, as by brandings such as “Reptile,” ‘Shark’ or 
“Watermark Seal,” that such product is from the hide or skin of a certain 
designated animal when in fact any part thereof is from a different animal 
or material. Where an article containing the specified leather is backed 
by split leather or different leather glued or laminated to the outer leather, 
the stamp, tag or label shall disclose that such leather is backed with split 
leather of a certain kind or other named leather, as the case may be. 

(c) The use of fictitious price tags or labels indicating that its wrist 
watch straps sell or are intended to be sold for $1.25, $1.50, $1.75 and 
$2.00; or in any other way, directly or by implication, representing that 
its various types of straps or other articles of merchandise have regular 
values and customarily sell for sums in exeess of the prices actually charged 
therefor. (Jan. 4, 1945.) 

3960. Dresses—Composition.—Sam Rothbart, an individual trading as 
Juliette Frocks and whose principal place of business is at Chicago, IIl., 
engaged in the sale and distribution of rayon and rayon acetate dresses in 
interstate commerce, in competition with other individuals and with cor- 
porations and other concerns likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of competi- 
tion in commerce as set forth therein. 

Sam Rothbart agreed that he will cease and desist forthwith from 
selling, offering for sale, distributing, advertising, describing, branding, 
labeling or otherwise representing merchandise, which is made from or con- 
tains rayon, without disclosure of the fact that such merchandise is rayon, 
in whole or in part as the case may be, made clearly and unequivocally in 
the invoices and labeling and in all advertising matter, sales promotional 
descriptions or representations thereof, however disseminated or pub- 
lished. (Jan. 4, 1945.) — 

3961. Metal-Weld— Qualities, Properties or Results.—R. M. Hollings- 
head Corporation, a New Jersey corporation with place of business at 
Camden, N. J., engaged in the sale and distribution of a product desig- 
nated “ Metal-Weld” in interstate commerce, in competition with corpora- 
tions, firms and individuals likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of competi- 
tion in commerce as set forth therein. 

R. M. Hollingshead Corporation, in connection with the sale and dis- 
tribution in commerce, as defined by the Federal Trade Commission Act, 
of the product heretofore designated as “ Metal-Weld”’ or any other prod- 
uct of substantially the same composition or possessing substantially the 
same properties, agreed that it will forthwith cease and desist from: 
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1. The use of the words ‘‘Metal-Weld”’ or the word “Weld” as a trade 
name or designation for said product or as descriptive thereof, and from 
the use of the word “weld” or other word or words of like meaning in any 
manner that connotes that said product will effect a weld, or fusion, of 
metal parts. 

2. Representing, directly or inferentially—that said product welds 
cracked valve parts, cracked engine blocks, cracked and porous cylinder 
heads, aluminum alloys, cast iron, steel, or any other metal or metal parts; 
that it is a welding agent or that welding may be effected by the use 
thereof; or that it fuses with or becomes a part of adjoining metal. 

3. Representing, directly or inferentially, that said product “perma- 
nently repairs” metal parts or that any repair effected through or by the 
use thereof is permanent or is of a degree of endurance comparable to that 
of a weld. (Jan. 4, 1945.) 

3962. Pharmaceutical Products—Qualities, Properties or Results, Suc- 
cess and Composition.—Abel J. Kaskey, Jacob Kaskey, Pauline Kaskey 
and Richard Kaskey, copartners trading as Hance Bros. & White Co., with 
place of business at Philadelphia, Pa., engaged in the sale and distribution 
of pharmaceutical products, including calcium pantothenate tablets, also 
B complex tablets designated ‘‘Omni-B Plus” in interstate commerce, in 
competition with individuals, firms and corporations likewise engaged, 
entered into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Abel J. Kaskey, Jacob Kaskey, Pauline Kaskey and Richard Kaskey, 
whether trading under their own names, as Hance Bros. & White Co., or 
under any other trade name or style, in connection with the sale and dis- 
tribution of their pharmaceutical products in commerce as defined by the 
Federal Trade Commission Act, or the advertising thereof by the means 
and in the manner above set forth, agreed that they and each of them will 
forthwith cease and desist from representing, directly or inferentially: 

1. That calcium pantothenate is effective in restoring the original color 
to hair which has become gray or is effective in preventing hair from be- 
coming gray. 

2. That experiments or tests have demonstrated that the normal, or 
original, color of hair was restored to 22 out of 25 persons, or to any num- 
ber of persons, as a result of taking calcium pantothenate. 

3. That two “Omni-B Plus” tablets contain the daily adult pharma- 
copoeia dose of vitamin B-1 (Thiamin Chloride). (Jan. 4, 1945.) 

3963. Furs or Fur Garments—Nature.—Charles Anzman and Samuel 
Anzman, copartners doing business under the firm name ef Chas. Anzman 
& Son, with place of business at New York, N. Y., engaged in the manu- 
facture of ladies’ fur coats and in the sale and distribution in interstate 
commerce, in competition with firms, individuals and corporations likewise 
engaged, entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth therein. 

Charles Anzman and Samuel Anzman, in connection with the sale and 
distribution of their products in commerce as defined by the Federal Trade 
Commission Act, agreed that they and each of them will forthwith cease 
and desist from the use of the term ‘‘Civet Cat” or the word ‘“Civet,” or 
words or terms of like meaning, either alone or in connection or combina- 
tion with any other word or words, to designate or describe furs or fur gar- 
ments made of the peltries of the little spotted skunk or the little striped 
skunk, or of any peltries other than civet peltries. (Jan. 4, 1945.) 

3964. Hosiery—Quality, Saving, Composition, Limited Offer, Refund, 
Manufacturer, Etc.—Spurgeon Pickering, sole trader, operating as The 
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Peabody Co., also as Mendenhall Manufacturing Co., with places of busi- 
ness located at various times in Mendenhall, Miss.; Miami, Fla., and 
Biloxi, Miss., engaged in the mail order sale and distribution of women’s 
stockings in interstate commerce, in competition with individuals, firms 
and corporations likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition in com- 
merce as set forth therein. 

Spurgeon Pickering, whether operating under his own name, as The 
Peabody Co.,or by any other trade designation, agreed that, in connec- 
tion with the sale and distribution of his merchandise in commerce as de- 
fined by the Federal Trade Commission Act, he will forthwith cease and 
desist from: 

(a) Describing or referring to merchandise of the types heretofore sold 
by him, or of like grade or quality, as America’s finest or the finest full- 
fashioned hose; as some of America’s finest stockings fashioned to fit 
snugly to your ankle; as exceptional, attractive, hard-to-find or fine quality 
hose; as lovely, simply beautiful, beautiful, serviceable, ankle-flattering or 
shimmering hose; as hosiery suitable for Christmas presents to women 
friends, hosiery which every friend would admire, or the kind of hosiery 
every woman loves. 

(b) Representing any such offer of hosiery-mill throw-aways, or ma- 
torials of like nature, as an astounding, revolutionary or remarkably low- 
priced hosiery offer, affording the buyer an opportunity to save real money; 
or that said merchandise consists of what are known to industry and the 
trade as “‘irregulars,” “seconds” or “thirds”; and from designating as 
hosiery, any article so damaged or defective as to render the same in- 
capable of repair for suitable use as hose. 

(c) Representing that the merchandise sold by him is “‘selected stock”’ 
of attractive rayon, or includes any pure thread silk or nylon hose; or that 
there is or ever has been a “‘regular stock of Peabody hose.” 

(d) Indicating, as by statement ‘‘some of the hose may require mend- 
ing,”’ or by other connotation, that any of said stockings whatsoever are 
or may be fit for wear without mending. 

(e) Inviting purchasers to specify weight, shades, colors and sizes, with 
implication that such specifications will be observed in preparing the 
shipment. 

(f) Designating as “limited,” either in time or supply, any offer which 
is repeatedly and regularly made over an extended period of time. 

(g) By statement or inference, representing that an offer such at that 
above described is made possible only by war condition, manpower short- 
age or other economic plight; that normally said goods are mended by the 
manufacturers; or that, by home mending, the purchaser ‘‘saves the dif- 
ference.” : 

(h) Asserting that, by accepting the offer, the mail order buyer takes 
no chance at all, or that she will get her money back if not satisfied, so long 
as refunds to dissatisfied customers are not paid promptly and in full, 
without quibble, evasion, or compromise. 

(7) Representing in any way, on trade stationery, by advertising or 
otherwise, that the commodity handled by him is “Fine Full-Fashioned 
Hosiery,”’ or that he has sold fine hose, exclusively or at all, for years. 

(j) Using the word “manufacturing,” or term of like import, as a part 
of his trade name or as descriptive of his business; or in any other way, 
representing that the articles of commerce offered for sale and sold by him 
are made or manufactured in a plant or factory which he actually owns 
and operates or directly and absolutely controls. (Jan. 10, 1945.) 
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3965. Brushes—Secondhand as New and Foreign as Domestic.— 
Gibson-Thomsen Co., Inc., a New York corporation with its place of busi- 
ness at New York, N. Y., engaged in the sale and distribution of brushes 
in interstate commerce, in competition with corporations, firms and indi- 
viduals likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition in commerce as 
set forth therein. . 

Gibson-Thomsen Co., Inc., in connection with the sale and distribution 
of its brushes in commerce as defined by the Federal Trade Commission 
Act, agreed that it will forthwith cease and desist from: 

1. Representing that brushes containing used and secondhand bristles 
are composed of new materials, by failure to stamp on the exposed surface 
of the handles thereof, in conspicuous and legible terms which cannot be 
removed or obliterated without mutilating such handles, a statement that 
the bristles are ‘‘secondhand”’ or “‘used.”’ 

2. That use of the phrase “Pure Bristle U.S.A.” as descriptive of 
brushes the bristles of which are not of domestic origin; and the use of 
any other statement or representation which connotes that bristles of for- 
eign origin are produced in the United States of America. (Jan. 15, 1945.) 

3966. Shoes—Qualities, Properties or Results.—Stone-Tarlow Co., 
Inc., a Massachusetts corporation with its place of business at Brockton, 
Mass., engaged.in the sale and distribution of shoes which it designates as 
“Flevators,”’ in interstate commerce, in competition with corporations, 
firms and individuals likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Stone-Tarlow Co., Inc., in connection with the sale and distribution in 
commerce as defined by the Federal Trade Commission Act, or the adver- 
tising by the means and in the manner above set forth, of its shoes desig- 
nated ‘‘Elevators”’ or any other shoes of substantially the same construc- 
tion, whether sold under such name or any other name or names, agreed. 
that it will forthwith cease and desist from representing, directly or infer- 
entially, that such shoes will improve posture, cause the wearer to feel 
better physically, or otherwise promote or benefit the physical well being 
or health of users thereof. (Jan. 15, 1945.) 

3967. Dresses—Corporation and Composition.—Joseph M. Greenstein, 
Mildred Greenstein, Maurice J. Greenstein and Minnie Greenstein, co- 
partners trading as Greenstein Dress Corporation, with principal place of 
business at Chicago, IIl., engaged in the sale and distribution of wearing 
apparel, including ladies’ dresses, in interstate commerce, in competition 
with other partnerships and concerns likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair methods of 
competition in commerce, as set forth therein. 

Joseph M. Greenstein, Mildred Greenstein, Maurice J. Greenstein and 
Minnie Greenstein agreed that they, and each of them, will cease and de- 
sist forthwith from the use of the word “‘Corporation”’ as part of the trade 
name under which they conduct business in commerce, as commerce is 
defined by the Federal Trade Commission Act. They, and each of them, 
agree, in connection with the offering for sale and sale of merchandise in 
commerce, to cease and desist from the use of the word“ Corporation” or 
the abbreviation thereof ‘‘Corp.” or of any other word or abbreviation of 
similar import or meaning, the effect of which tends or may tend to cause 
or convey the impression or belief that the business conducted by them 
or any of them is that of a corporate entity. They and each of them 
further agree to cease and desist from selling, offering for sale, distributing, 


754 FEDERAL ‘TRADE COMMISSION DECISIONS 


advertising, describing, branding, labeling, invoicing or otherwise repre- 
senting merchandise, which is made from or contains rayon, without dis- 
closure of the fact that such merchandise is rayon, in whole or in part as 
the case may be, made clearly and unequivocally in the invoicing and 
labeling and in all advertising matter, sales promotional descriptions or 
representations thereof, however disseminated or published. (Jan. 16, 
1945.) 

3969.1 Fur Garments—Manufacturer and Nature.—Vogue Manu- 
facturing Co., Inc., a New York corporation, with its principal place of 
business at New York, N. Y., engaged in the wholesale distribution of fur 
coats in interstate commerce, in competition with corporations, firms and 
individuals likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in com- 
merce as set forth therein. 

Vogue Manufacturing Co., Inc., in connection with its sale and distribu- 
tion of fur garments or other merchandise in commerce as defined by the 
Federal Trade Commission Act, agreed that it will forthwith cease and 
desist from: 

(a) Using the word ‘‘manufacturing,” or term of like import, as a part 
of its corporate or trade name or as descriptive of its business; or from 
otherwise representing that the articles of commerce offered for sale and 
sold by it are made or manufactured in a plant or factory which it actu- 
ally owns and operates or directly and absolutely controls. 

(b) Using the term ‘‘Civet Cat” or the word “Civet,” or words or terms 
of like meaning, either alone or in connection or combination with any 
other word or words, to designate or describe furs or fur garments made 
of the peltries of the little spotted skunk or the little striped skunk, or of 
any peltries other than civet peltries. (Jan. 16, 1945.) 

3970. Leray Para-Sphere Lamp Device—Qualities, Properties or Re- 
sults, Government Sponsorship, Etc.—Fostoria Pressed Steel Corporation, 
an Ohio corporation with principal place of business at Fostoria, Ohio, 
engaged in the manufacture of a lamp device known as the Fostoria Leray 
Para-Sphere which is so designed and constructed as to emit visible light 
and infra red radiation having wave lengths up to approximately 25,000 
angstrum units, and in the sale and distribution of such devices in inter- 
state commerce, in competition with other corporations and with individ- 
uals and other concerns likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

Fostoria Pressed Steel Corporation agreed that, in connection with the 
advertising, offering for sale or distribution of its Leray Para-Sphere lamp 
device in commerce, as commerce is defined by the Federal Trade Com- 
mission Act, it will cease and desist forthwith from representing, directly 
or inferentially, 

1. That the effectiveness of said device, when used as an insecticide or 
bactericide, is attributable to any special quality or property, other than 
heat, of the infra red radiation emitted by the lamp. 

2. That the said device would be of any practical effectiveness as means 
to kill, rid or destroy insects that infest clothing, other household insects 
or insects that infest plants. 

3. That the radiant energy or heat emitted by said device can be 
brought to bear without harm or annoyance upon man, animal or bird in 
such degree of intensity and continuity as will assure the destruction or 
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elimination of pests, such as fleas, ticks, lice, crabs or any insect that is 
active or is protected by the hair of the animal, the feathers of the bird, or 
that is buried beneath the skin. 

4. That the use of said device will kill or inhibit bacteria and thus be of 
value in the relief or as an aid in the treatment of Athlete’s foot, lacera- 
tions or minor skin ailments, as an effective treatment for eczema in dogs, . 
in the sterilization of toilet seats, wash bowls, brushes and combs. 

5. That the United States Department of Agriculture sponsors or rec- 
ommends the Leray Para-Sphere lamp device for the control of insects. 

6. That the statements made in the advertising under the caption 
“Bad News for Cooties” accurately indicate the substance of a report 
made by Dr. G. F. McLeod of the University of California with respect to 
experiments conducted by him. (Jan. 23, 1945.) 

3971. Files—Reconditioned as New.—Edwin E. Rothchild, an individ- 
ual trading as Fulton Tool Co., with place of business at New York, N. Y., 
engaged in the sale and distribution of tools, including files, in interstate 
commerce, in competition with individuals, firms and corporations like- 
wise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set forth 
therein. 

Edwin E. Rothchild, whether trading under such name, under the trade 
name of Fulton Tool Co., or under any other trade name or style, in con- 
nection with the sale and distribution of his merchandise in commerce as 
defined by the Federal Trade Commission Act agreed that he will forth- 
with cease and desist from representing, directly or inferentially, that pre- 
viously used or worn files are new files, by failure to stamp on such files, in 
conspicuous and legible terms which cannot be removed or obliterated 
without a grinding or buffing process, a statement that such files are “re- 
conditioned” or “‘rebuilt’’; and from representing in any other manner 
that such files are new. (Jan. 23, 1945.) Ag 

3972. Reducing Agent and Food Supplement—Qualities, Properties or 
Results.—Leon Lebow, an individual trading as L. N. LeBold & Co., with 
place of business at Rochester, N. Y., engaged in the sale and distribution 
of a preparation designated ‘‘ Vee-mor,” formerly designated as “ Viteen,”’ 
allegedly for use as a reducing agent and/or as a food supplement, in inter- 
state commerce, in competition with individuals, firms and corporations 
likewise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set forth 
therein. 

Leon Lebow, whether trading under such name, under the trade name 
of L. N. LeBold & Co., or under any other trade name or style, in con- 
nection with the sale and distribution in commerce as defined by the Fed- 
eral Trade Commission Act, or the advertising by the means and in the 
manner above set forth, of the preparation designated “‘Vee-mor’’ or any 
other preparation of substantially the same composition or possessing 
substantially the same properties, whether sold under such name or any 
other name or names, agreed that he will forthwith cease and desist from. 
representing, directly or inferentially: ’ 

1. That said preparation has any reducing action, or that any loss in 
weight resulting from or occasioned by following the directions for the use 
thereof is other than naturally results from a restricted or reduced food 
intake. , 

2. That said preparation corrects the basic cause of fat or of excess 
weight, or that its use causes the body to use up or consume its deposits 
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3. That reduction in weight can be effected without dieting, that is, 
without drastically reducing the food intake. 

4, That by using such preparation in connection with a reducing diet, 
hunger will be prevented; or, when so used, that it is effective in preventing 
hunger or the pangs of hunger. 

5. That the use of said preparation in connection with a reducing diet 
will make such diet simple, easy, pleasant or effortless. . 

6. That said preparation will tone up the walls of the stomach, over- 
come the weakening effect of a reducing diet, or cause any reduction in 
weight to be permanent. 

7. That overweight generally is caused by an improper and unbalanced 
food intake and/or vitamin and mineral deficiencies, or that the usual 
cause of obesity is other than the result of overeating, that is, excessive 
consumption of calorie-rich foods. 

8. That the use of said preparation in connection with a reducing diet 
eliminates confusing diets or obviates the necessity of calculating the 
caloric intake. 

9. That a reducing diet can be depended upon to result in a definite loss 
of weight, such as a specified number of pounds in any given period of time. 
(Jan. 24, 1945.) 

3973. Mattresses—Composition, Qualities, Properties or Results, 
Custom Built and Nature of Manufacture.—The Englander Co., Inc., a 
Delaware corporation, with its principal place of business at Chicago, IIL., 
engaged in the sale and distribution of mattresses in interstate commerce, 
in competition with corporations, firms and individuals likewise engaged, 
entered into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

The Englander Co., Inc., in connection with the sale and distribution of 
its said mattresses in commerce as defined by the Federal Trade Com- 
mission Act, agreed that it will forthwith cease and desist from: 

1. Representing that mattresses not actually constructed with or con- 
taining springs are of spring construction; and from the use of the word 
“spring” or term or expression of like meaning in any manner which con- 
notes that such mattresses contain springs or are of the so-called inner- 
spring construction. 

2. Representing, directly or inferentially, that its said mattresses will 
not bulge or sag. 

3. The use of the term ‘“‘custom built” or other term or expression of 
like import as descriptive of or in connection with mattresses not in fact 
made to order as specified by the individual purchaser thereof. 

4. Representing that said mattresses are “scientifically constructed” 
or “scientifically built” ; or otherwise representing that scientific principles 
are involved in the construction thereof. (Jan. 24, 1945.) 

39751. Hosiery—Composition.—Washington’s Haberdashery, Inc., a 
corporation organized, existing and doing business under and by virtue 
of the laws of the District of Columbia, with place of business at Wash- 
ington, D. C., engaged in the business of operating two retail stores in said 
city, one of which said stores trades under the name of Marilyn Bootefy and 
the other under its corporate name, selling various articles of merchandise 
including ladies’ hosiery, in competition with other corporations and with 
individuals, partnerships and concerns likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

Washington’s Haberdashery, Inc., agreed that, in connection with the 
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advertisement, offering for sale, sale and distribution of its merchandise in 
commerce, as commerce is defined by the Federal Trade Commission Act, 
it will cease and desist forthwith from: 

1. The use of the word “Chiffon” as descriptive of merchandise which 
is not made from fabric composed of fibers of silk, and from the use of the 
word “Chiffon,”’ or of any other silk connoting word, term, phrase or 
representation, in referring to-such merchandise, so as to import or imply 
or the effect of which tends or may tend to cause or convey the impression 
or belief, contrary to fact, that such merchandise is silk. 

2. Representing that merchandise, which is made from manufactured 
textile fiber or yarn produced chemically from cellulose or with a cellulose 
base, is not rayon, or is something other than rayon, or failing to clearly 
and unequivocally disclose that such merchandise is composed of rayon, 
in whole or in part as the case may be, not only in the invoicing and labeling 
but in all advertising, sales promotional descriptions or representations 
thereof, however disseminated or published. (Feb. 5, 1945.) 

3976. Cosmetic Preparations—Domestic as Foreign.—Irene Blake Cos- 
metics, Inc., a New York corporation with place of business at New York, 
N. Y., engaged in the sale and distribution of cosmetic preparations in 
interstate commerce, in competition with corporations, firms and individ- 
uals likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce as set 
forth therein. 

Irene Blake Cosmetics, Inc., in connection with the sale and distribution 
of its cosmetic preparations in commerce as defined by the Federal Trade 
Commission Act, or the advertising thereof by the means and in the man- 
ner above set forth, agreed that it will forthwith cease and desist from 
representing, through the use of the word or term ‘‘Chinese,” through the 
use of Chinese words or characters or simulations thereof, picturizations 
indicative of Chinese origin or wrappings typically Chinese in character, 
or in any other manner, that products which are made or compounded in 
the United States of America, are made or compounded in China or in any 
other foreign country; Provided, however, that if any of the ingredients of 
such products are produced in a foreign country, the country of origin 
thereof may be stated when immediately accompanied in equally conspicu- 
ous type by a statement that such products are made or compounded in 
the United States of America. (Feb. 5, 1945.) 

3977. Music Books—Publisher, Studio, History, Guarantee, Free, 
Special Offer, Etc.—Dave M. Suttle, Leslie R. Gage and Richard P. Hoh- 
man, copartners operating under the firm name of Dave Minor Co., with 
place of business at Chicago, IIl., engaged in the sale and distribution of a 
two-book combination consisting of a set of piano lessons entitled “ Music 
is Fun for Everyone—the Ear Way” and a collection of songs entitled 
“Dave Minor’s Famous Play by Ear Song Book,” in interstate commerce, 
in competition with firms, individuals and corporations likewise engaged, 
entered into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Dave M. Suttle, Leslie R. Gage and Richard P. Hohman, whether trad- 
ing under their own names, as Dave Minor Co., or by any other designa- 
tion, agreed that, in connection with the sale and distribution of their 
books in commerce as defined by the Federal Trade Commission Act, they 
and each of them will forthwith cease and desist from: A Pitt 

(a) Designating or describing their business as that of a publishing 
company’; or by like terms or expressions, representing that they engage 
in the publication of books, music or other printed matter. 
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(b) Using the word “studio” in connection with their place of business, 
or in any manner importing or implying that they maintain a place de- 
voted to the teaching or production of music or other fine art. 

(c) Representing that Dave Minor is “on the air from coast to coast”’; 
or by other presentation, that their radio continuities broadcast from local 
stations are programs rendered through a national radio hook-up. 

(d) Representing that Dave Minor, or any person so denominated, has 
been teaching the piano for 25 years or has had thousands of students; or 
that the method of playing referred to as the “Dave Minor Way” is a 
new, startling and most unusual discovery, or has revolutionized piano 
playing by ear.. 

(e) Representing directly or inferentially that any particular results or 
achievements are guaranteed by the adoption of such method of playing; 
or by the use of the words “guarantee,” ‘‘guaranteed”’ or others of like 
meaning, that a commodity is guaranteed unless, whenever used, clear 
and equivocal disclosure be made in direct connection therewith of ex- 
actly what is offered by way of security, as, for example, refund of pur- 
chase price. 

(f) Using the words “free,” ‘“gift’’ or terms of like import to describe 
an article when such article is not given free or as a gratuity but the recip- 
ient is required, as a consideration, either to pay in whole or in part the 
price thereof, to purchase some other article, or to render some service in 
order to obtain the same. 

(g) Representing by statement or implication that the usual and cus- 
tomary price and terms for which their books have been sold constitute a 
special introductory offer, or a special offer, to the readers of a designated 
magazine or to anyone else. (Feb. 5, 1945.) 

3978. Glass Containers—Guaranteed.—Brockway Glass Co., Inc., a 
New York corporation with place of business at Brockway, Pa., engaged 
in the manufacture of glass containers, including nursery bottles and caps, 
in interstate commerce, in competition with corporations, firms and indi- 
viduals likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Brockway Glass Co., Inc., agreed that, in connection with the sale and 
distribution of its products in commerce as defined by the Federal Trade 
Commission Act, it will forthwith cease and desist from: 

(a) Representing, by means of guarantee agreements or otherwise, that 
any of its products is guaranteed “‘forever”’ or for any greater extent of 
time than that during which, by reasonable estimate, it will be capable of 
complying with the provisions contained in such agreements. 

(b) Representing, by the use of the word ‘‘Guaranteed”’ or other word 
or words of like meaning in its advertising material or otherwise, that a 
product is guaranteed unless, whenever used, clear and unequivocal dis- 
closure be made in direct connection therewith of exactly what is offered by 
way of security as, for example, replacement or refund. (Feb. 5, 1945.) 

3979. Women’s Hats—Used or Second-Hand as New.—20th Century 
Hat Co., Inc., an Illinois corporation with principal place of business at 
Chicago, Ill., engaged in the manufacture of women’s hats from felt and 
other materials, in interstate commerce, in competition with corporations 
and with individuals and other concerns likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

20th Century Hat Co., Inc., agreed that, in connection with the offering 
for sale, sale or distribution of its hats in commerce, as commerce is defined 
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Py the Federal Trade Commission Act, it will forthwith cease and desist 
rom: 

‘1. Representing that hats composed in whole or in part of used or 
second-hand materials are new or are composed of new materials, by fail- 
ure to stamp in some conspicuous place on the exposed surface of the inside 
of the hat, in conspicuous and legible terms which cannot be removed or 
obliterated without mutilating the hat itself, a statement that said hats 
are composed of second-hand or used materials: Provided, That if sub- 
stantial bands placed similarly to sweat bands in men’s hats are attached to 
said hats, then such statement may be stamped upon the exposed surface 
of such bands: Provided, further That said stampings are of such nature 
that they cannot be removed or obliterated without mutilating the band, 
and the band itself cannot be removed without rendering the hat un- 
serviceable. 

2. Representing in any manner that hats made in whole or in part from 
old, used or second-hand materials are new or are composed of new 
materials. 

Itis further agreed that no provision in this stipulation shall be con- 
strued as relieving the aforesaid corporation in any respect of the necessity 
of complying with the requirements of the Wool Products Labeling Act of 
1939, and the authorized rules and regulations thereunder. (Feb. 6, 1945.) 

3980. Electric Light Bulbs—Qualities, Properties or Results, Competi- 
tive Products, Comparative Merits, Professional Indorsement, Etc.— 
Save Electric Corporation, an Ohio corporation with place of business at 
Toledo, Ohio, engaged in the sale and distribution of electric light bulbs 
designated “‘ Verd-A-Ray”’ in interstate commerce, in competition with 
corporations, firms and individuals likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. FL 40 Jal 

Save Electric Corporation, in connection with the sale and distribution 
in commerce, as defined by the Federal Trade Commission Act, of its light 
bulbs heretofore designated ‘‘ Verd-A-Ray,”’ whether sold under such name 
or any other name or names, agreed that it will forthwith cease and désist 
from: 

1. Representing, directly or inferentially, that such light bulbs conserve 
vitamin A in the eye. 

2. The use of any statement that tends or may tend to convey the be- 
lief or impression that such bulbs by reason of their color or otherwise 
prevent the bleaching of visual purple in the retina of the eye. 

3. Representing that the use of said bulbs will be effective in cutting off 
‘harmful red rays.” 

4, The use of any statement or representation that tends or may tend 
to convey the belief or impression that the use of conventional electric 
light bulbs, properly installed, will cause permanent and serious bodily 
ailments or permanent impairment of the vision. 

5.. The use of any representation that imports or implies that the use of 
said bulbs in lieu of conventional inside frosted bulbs of equal wattage 
used in well designed luminaries will result in reduction of eye and/or body 

tigue. 
ie 6 Representing, directly or inferentially, that ‘“Verd-A-Ray”’ bulbs - 
can be depended upon to prevent eye strain and/or resultant fatigue. 

7. The use of the statement or slogan “ Doctors Say Verd-A-Ray”’ or 
the symbol “Rx” as a designation for or as descriptive of said bulbs, and 
from the use of any statement or representation that tends or may tend to 
convey the belief or impression that doctors, generally, or the medical pro- 
fession recommend the use of “ Verd-A-Ray” bulbs. 
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8. The use of any statement that tends or may tend to convey the belief 
or impression that such bulbs are a startling discovery or that their use will 
effect a significant improvement in many visual tasks not obtained through 
the use of properly installed conventional bulbs. : 

9. Representing that such bulbs, when compared with the conventional 
inside frosted bulbs of equal wattage, properly installed, make “seeing 
easier”? or provide better illumination for people generally or improve 
perception of detail. 

10. Representing that such bulbs provide a “new color mixture of 
light.” 

rai The use of any statement or representation that tends or may tend 
to convey the belief or impression that such bulbs due to the color thereof 
or the color of the light emanating therefrom, cause any reduction in glare. 

12. The use of any comparative illustrations or depictions which have « 
been shadowed, shaded or touched up as to present an erroneous com- 

arison. 
13. Representing that the substitution of such bulbs for the conven- 
tional bulbs has resulted in a ‘‘reduction in headaches 69.13%—reduction 
in minor injuries 54%—...367 man hours saved’’; or otherwise from 
representing that beneficial effects resulting from the use of such bulbs 
when in fact such effects result from improvement in overall illumination 
due to factors other than the use of such bulbs. 

14. The use of the statement ‘‘over-exposure of your eyes to harmful 
rays of ordinary light causes serious permanent injury... your sight is 
priceless use Verd-A-Ray”’ and from the use of any statement that tends 
or may tend to cause the belief that by the use of such bulbs in lieu of con- 
ventional bulbs, properly installed, injury to sight will be obviated. 

15. The use of any representation that tends or may tend to convey the 
belief or impression that the light produced by said bulbs, by reason of the 
color thereof, is more favorable to workers than is the light of conventional 
bulbs. 

16. Representing, directly or by implication that the average eye sen- 
sitivity curve proves that yellow-green light is more beneficial and/or less 
irritating than is other light; that the eye sensitivity curve is generally 
recognized as “‘ideal”’; chat the eye sensitivity curve cuts off abruptly; or 
that the rays to which the eye is relatively insensitive are irritating or 
harmful. 

17. Representing, directly or by implication, that the light produced 
Aiea bulbs more closely resembles daylight than does other artificial 
ight. 

18. Using any statement or representation that imports or implies that 
said bulbs may be used with ‘‘absolute freedom from eye strain”’ or will 
obviate eye strain. 

19. Representing that by the use of said bulbs greater color fidelity is 
obtained than results from the use af conventional incandescent light 
bulbs. (Feb. 8, 1945.) : 

3981. Meat Curing and Seasoning Compounds—Laboratory.—Meat 
Industries Laboratory, Inc., a New York corporation with place of busi- 
ness at New York, N. Y., engaged in the mixing and blending of meat cur- 
ing and seasoning compounds, and in the sale and distribution thereof in 
interstate commerce, in competition with corporations, firms and individ- 
uals likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce as set 
forth therein. 

Meat Industries Laboratory, Inc., agreed that, in connection with the 


STIPULATIONS 761 


sale and distribution of its products in commerce as defined by the Federal 
Trade Commission Act, it will forthwith cease and desist from the use in its 
corporate or trade name or in any other manner as applied to its business, 
of the word “Laboratory” or of any similar term, title or designation 
which may import or imply that it owns and operates a laboratory 
equipped for the compounding and testing of products and for research in 
connection therewith. (Feb. 8, 1945.) 

3982. Vitamin Products—Competitive Products, Laboratory, Scientific 
or Relevant Facts, and Qualities, Properties or Results.—Cupples Co., a 
Missouri corporation with place of business at St. Louis, Mo., operating 
under its own name and also by the trade designation Kent Laboratories, 
engaged in the sale and distribution of sundry manufactured products, 
- including a vitamin compound designated ‘Kent Vitamins A B, D,” in 
interstate commerce, in competition with corporations, firms and individ- 
uals likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce as set 
forth therein. 

Cupples Co., whether trading under its own name, as Kent Labora- 
tories, or by any other designation, in connection with its sale and distribu- 
tion of vitamin products in commerce as defined by the Federal Trade 
Commission Act, or the advertising thereof by the means or in the manner 
above set forth, agreed that it will forthwith cease and desist from repre- 
senting directly or inferentially: 

(a) That its Kent Vitamins are of exactly the same, or the same, quality 
—inferring vitamin potency—as competitive brands selling up to five 
times the price charged therefor; or in any other way, representing that a 
capsule containing the minimum daily requirements of vitamins A, B; and 
D has the same attributes or properties as capsules with more vitamin 
units or more types of vitamins. 

(b) By connotation or otherwise, that the vitamin products which it 
sells are made in its own laboratories; that said Kent Laboratories are the 
nation’s leading vitamin laboratories; or that such plant is even equipped 
for the production of vitamin compounds. 

(c) That everyone’s diet, either in food point rationing days or in normal 
times, should be supplemented with vitamins A, Bi and D; that physical 
and mental fatigue, poor appetite, jittery nerves, recurrent indigestion, 
itchy eyelids, colds, sinus troubles or more serious ailments indicate a lack 
of vitamins which the Kent capsules will adequately supply; or that such 
afflictions are generally or even frequently caused by vitamin deficiency. 

(d) That the maintenance of the vitamin A blood level will of itself as- 
sure normal tone of body tissues such as those of the skin, nose, lungs, 
throat, digestive system or tooth enamel; or that the taking of Kent 
Vitamins may be depended upon to maintain the normal tone of such body 
structures. Ab igh 

(e) That depression, nervousness, inability to sleep soundly, excitabil- 
ity, lack of pep, tired draggy feeling, loss of energy, neurotic symptoms and 
interruption of growth in children are due to a vitamin B, insufficiency for 
which the Kent capsules would be an effective remedy; or by statement 
or implication, that for a normally fed person to enjoy perfect health, a 
daily supplementation of vitamin B, is needed. 

(f) That the consumption of Kent vitamins can build up one’s energy 
or reserve his strength; or that it can be depended upon to keep one feeling 
fit and at his best. aivt 

(g) That A is “the eyesight vitamin’’; or by any similar presentation, 
that the administration of vitamin A will have favorable effect upon the 
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visual defects commonly experienced, or will improve vision generally. 
(Feb. 12, 1945.) 

3983. Monuments and Memorials—Composition, Qualities, Properties 
or Results and Value.—William Reinhard, Carl Reinhard and Robert 
Reinhard, copartners with principal place of business at Chicago, IIl., en- 
gaged in the business of fabricating monuments or memorials composed 
of granite chips or fragments bonded together with cement; said copartners 
and one Nelson Friis were cooperatively associated in the sale and dis- 
tribution of said products under the trade name Economy Monument Co. 
in interstate commerce. Nelson Friis discontinued his association with the 
business the latter part of 1942, and since then said business was continued 
by the aforesaid copartners under the trade name Economy Monument 
Co., and at all times as indicated herein, the said copartners and the said’ 
individual were engaged in competition with other partnerships, individ- 
uals, and corporations likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

William Reinhard, Carl Reinhard and Robert Reinhard, copartners, and 
Nelson Friis, an individual, agreed that they and each of them, whether 
trading under the name Economy Monument Co. or under any other 
name, in connection with the advertisement, offering for sale, sale or dis- 
tribution of their Granidur Monuments or memorials in commerce, as 
commerce is defined by the Federal Trade Commission Act, will cease and 
desist forthwith from: 

1. The use of the words “manufactured granite,” “genuine Granidur”’ 
or “solid Granidur”’ to designate or as descriptive of such commodities 
that are not composed of natural granite rock. 

2. Describing or referring to said commodities as ‘‘genuine”’ or ‘“‘solid”’ 
Granidur, or as “granite” or “manufactured granite,” or as having 
“rough hewn sides and base” or as having been ‘‘executed by skilled 
craftsmen in a time tested material,’ or in any other way directly or infer- 
entially representing that said commodities are composed of or actually 
carved from natural granite rock. , 

3. The use of statements or terms such as “enduring,” “lasting, ‘will 
last through the years in any climate, affected by neither time nor 
weather,” “perpetual beauty,” “brilliant, permanent polished finish,”’ 
“retaining its high polish and original appearance, regardless of climatic 
conditions,” or any similar expression having the capacity or tendency to 
confuse, mislead or deceive purchasers with respect to the durability of 
said commodities or their capacity to withstand the elements. 

4. Representing, as by use of the statement ‘comparable to the more 
costly monuments,” or any other statement of similar implication, that 
the said commodities are of a quality or value and/or possess lasting 
properties in excess of what is actually a fact. (Feb. 12, 1945.) 

3984. Carbon Paper—History.—Old Town Ribbon & Carbon Co., Inc’, 
a New York corporation with its place of business at New York, N. Y., 
engaged in the sale and distribution of office supplies, including a product 
known as black spirit carbon paper, in interstate commerce, in competition 
with corporations, firms and individuals likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

Old Town Ribbon & Carbon Co., Inc., in connection with the sale and 
distribution of black spirit carbon paper in commerce as defined by the 
Federal Trade Commission Act, agreed that it will forthwith cease and de- 
sist from representing directly or inferentially that it was the “first in the 
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field” to manufacture or sell the product known as black spirit carbon. 
(Feb. 15, 1945.) 

3985. Poultry Disease Articles or Circulars—Qualities, Properties or 
Results.—Alice K. Rothrock, trading also as “Kay,” an individual with 
place of business at Lyndon, Kans., engaged in the sale and distribution of 
mimeographed articles or circulars containing recipes or instructions for 
the treatment of certain poultry diseases and for the care of poultry, in 
interstate commerce, in competition with individuals, firms and corpora- 
tions likewise engaged, entered into the following agreement to cease and 
desist from’ the alleged unfair methods of competition in commerce as set 
forth therein. 

Alice K. Rothrock, whether trading under her own name, under the 
trade name ‘‘ Kay,” or under any other trade name or style, in connection 
with the sale and distribution of her aforesaid mimeographed articles or 
circulars in commerce as defined by the Federal Trade Commission Act, 
agreed that she will forthwith cease and desist from representing, directly 
or inferentially: 

1. That a preparation compounded in accordance with the formula or 
recipe for the treatment of coccidiosis, as set forth in said articles or circu- 
lars, constitutes an effective remedy or treatment for said disease or is a 
preventative thereof. 

2. That a preparation compounded in accordance with the formula or 
recipe for the treatment of limber-neck, as set forth in the articles or circu- 
lars, constitutes an effective remedy for such condition, or is of any value 
as a treatment therefor. 

3. That a preparation compounded in accordance with the formula or 
recipe for feather picking, as set forth in said articles or circulars, can be 
relied upon to prevent chickens from pecking or eating each other or pick- 
ing the feathers of other chickens. 

4. That a preparation compounded in accordance with the formula or 
recipe for poultry diarrhea, as set forth in said articles or circulars, can 
be relied upon to correct any of the diarrheas of chickens. (Feb. 19, 
1945.) 

3986. Glazed Pottery Cooking Utensils—Safety and Indorsements or 
Approval.—Daison Manufacturing Corporation, a Pennsylvania corpora- 
tion with principal place of business at Philadelphia, Pa., and Wayman 
Cole and Nell Cole Graves, copartners trading as J. B. Cole’s Pottery Co., 
with place of business near Steeds, N. C., engaged in the sale and distribu- 
tion of glazed pottery, including glazed pottery cooking utensils, in inter- 
state commerce, in competition with corporations, firms and individuals 
likewise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set forth 
therein. 

Daison Manufacturing Corporation and Wayman Cole and Nell Cole 
Graves, whether trading under such names, under the trade name: J. B. 
Cole’s Pottery Co., or under any other trade name or style, in connection 
with the sale and distribution in commerce as defined by the Federal 
Trade Commission Act, of the aforesaid glazed pottery cooking utensils, 
or of any other utensils, the glaze of which is of substantially the same com- 
position, for use in connection with the preparation of food or which are so 
designed as to indicate that they are for such use, agreed that they and 
each of them will forthwith cease and desist from: 

1. Advertising, branding, labeling, invoicing, selling or offering for sale 
such utensils unless there be glued or otherwise securely affixed thereto 
labels bearing an unequivocal statement in clear and legible type to the 
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effect that the use thereof as cooking vessels or in connection with food is 
potentially dangerous, due to the lead or other deleterious ingredients of 
the glaze thereof, and furthermore unless all advertisements, brands, la- 
bels, invoices or sales promotional literature pertaining thereto also con- 
tain statements to such effect. 

2. Representing by statements such as “Some of the best French and 
Swiss chefs recommend the following procedure for initial seasoning of this 
cooking ware... .”; that any recommendation has been made by French 
or Swiss chefs with reference to such products. (Feb. 19, 1945.) 

3987. Chicks—Farms, U S.R.O.P. and Tested.—James M? Brennan, 
an individual trading as Spry Farms with place of business at St. Louis, 
Mo., engaged in the sale and distribution of chicks in interstate commerce, 
in competition with individuals, firms and corporations likewise engaged, 
entered into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

James M. Brennan, whether trading under such name or under any 
trade name or style, in connection with the sale and distribution of his 
chicks in commerce as defined by the Federal Trade Commission Act, 
agreed that he will forthwith cease and desist from: 

1. The use of the word ‘“‘ Farms” as part of the trade name under which 
he sells said chicks, and from the use of said word or other word or words 
of like meaning in any manner which connotes that he actually owns and 
operates or directly and absolutely controls a farm whereon are produced 
chicks offered for sale under such representation. 

2. The terms or statements ‘‘U. 8. approved” or “‘ROP sired”’ as 
designations for or as descriptive of said chicks; and the use of any state- 
ments or representations which connote that said chicks, or any chicks 
purchased by him for resale, are U. 8. R. O. P. chicks, that such chicks 
are properly identified as having been sired by U.S. R. O. P. males, or 
that he participates in the National Poultry Improvement Plan. 

3. The use of the phrase “U.S... . double blood tested” as a designa- 
tion for or as descriptive of said chicks; and from the use of the words 
“double blood tested”’ or other word or words connoting that chicks have 
been blood tested when, in fact, they have not been tested as represented. 
(Feb. 19, 1945.) 

3988. Hair Remover and Facial Cream—Composition, Safety, Quali- 
ties, Properties or Results and Testimonials.—Samuel J. Wegman, a sole 
trader operating as Four Star Products Co., with place of business at 
Hollywood, Calif., engaged in the sale and distribution of sundry items of 
merchandise, including a depilatory designated ‘“‘Adieu Hair Remover” 
and a facial preparation designated “Adieu Foundation and Blemish 
Cream,” in interstate commerce, in competition with individuals, firms 
and corporations likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition in com- 
merce as set forth therein. 

Samuel J. Wegman, whether trading under his own name, as Four Star 
Products Co., or by any other designation, in connection with the sale and 
distribution of his commodities in commerce as defined by the Federal 
Trade Commission Act, agreed that he will forthwith cease and desist from 
representing, directly or inferentially: 

(a) That the product sold by him as Adieu Hair Remover is an all- 
vegetable preparation, is made of all-vegetable or pure vegetable ingredi- 
ents, or is painless, nonirritating, or absolutely harmless; that by its use 
one can “rid” herself of unwanted hair; that it makes or gives the user a 
clean, clear, smooth, velvety or lovely skin, or otherwise, that it improves 
the skin in any way whatsoever, 
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(6) That the product sold by him as Adieu Foundation and Blemish 
Cream makes a radiant, soft, fresh or glamorous complexion; is a new dis- 
covery which gives the user a glorious, new, youthfully fresh and lovely 
complexion or the glowing radiance of youth; makes the skin appear more 
natural; causes even the driest of skins to remain soft and delicate; creates 
smooth, velvety, clear skin-texture; causes blemishes to fade away, or 
sallowness, wrinkles, crow’s-feet, crevices or pits to be gone as though they 
had never been; and from otherwise attributing to such cosmetic prepara- 
tion, beautifying properties which it does not in fact possess. 

Samuel J. Wegman also agrees not to publish any testimonials contain- 
ing statements not in accord with the terms of the foregoing agreement. 
(Feb. 23, 1945.) 

3989. Shampoo Product—Composition.—Murray L. Keller, an indi-. 
vidual trading as Aime Co., with principal place of business at, New York, 
N. Y., engaged for some time past in compounding and bottling a line of 
hair preparations, including a certain shampoo product, and in the sale of 
said preparations to purchasers, as department stores and drug stores, in 
interstate commerce, in competition with other individuals and with cor- 
porations and other concerns likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of competi- 
tion in commerce as set forth therein. 

Murray-L. Keller, in connection with the offering for sale, sale or distri- 
bution of his shampoo product in commerce, as commerce is defined by the 
Federal Trade Commission Act, or by the advertisement thereof by the 
means or in the manner set forth, or in any other way, agreed that he will 
cease and desist forthwith from designating or referring to said shampoo 
product as “‘waterless,’”’ or otherwise representing by statement or infer- 
ence that said product contains no water. (Feb. 27, 1945.) . 5 

3990. Deodorant and Dandruff Preparation—Free.—Waft Products 
Distributors, Inc., an Illinois corporation with place of business at Spring- 
field, Ill., engaged in the sale and distribution of a personal deodorant 
designated “ Waft” and a dandruff preparation designated “Sebrone,” in 
interstate commerce, in competition with corporations, firms and individ- 
uals likewise engaged entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce as set 
forth therein. ’ 

Waft Products Distributors, Inc., in connection with the sale and dis- 
tribution of its commodities in commerce as defined by the Federal Trade 
Commission Act, agreed that it will forthwith cease and desist from the use 
of the words “‘free,”’ “gift” or terms of like import to describe merchandise, 
when such merchandise is not given free or as a gratuity but the recipient 
is required, as a consideration, either to pay in whole or in part the price 
thereof, to purchase some other article, or to render some service in order 
to obtain the same. (Feb. 27,1945.) 

3991. Jewelry—Nature and Composition.—Busch’s Jewelry Co., Inc., 
and Busch’s Kredit Jewelry Co., Inc., New York corporations with their 
place of business at New York, N. Y., subsidiaries of another corporation, 
William J. Kappell Co., of Pittsburgh, Pa., engaged in conducting a num- 
ber of retail jewelry stores in the greater New York area, collaborate in 
their merchandising policy, use the same advertisements for all their out- 
lets under the common designation ‘‘Buschs,”’ in interstate commerce, in 
competition with corporations, firms and individuals likewise engaged, 
entered into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. _ 

Busch’s Jewelry Co., Inc., and Busch’s Kredit Jewelry Co., Inc., in con- 
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nection with the sale and distribution of their merchandise in commerce as 
defined by the Federal Trade Commission Act, agreed that they and each 
of them will forthwith cease and desist from: 

(a) Listing, designating or otherwise representing as “birthstone rings” 
any rings with settings which are not those of genuine birthstones, that is 
to say, the natural precious stones recognized and accepted by the trade 
and the public as birthstones. 

(b) Using the words “emerald,” “ruby,” “sapphire,” “golden sap- 
phire,” “amethyst,” ‘zircon,” “rose zircon” or ‘‘garnet”’ as descriptive of 
insets which are not in fact the natural precious stones names; and from 
the use of such names or that of any other gem stone in a manner which 
may cause the belief or impression that an artificial product is such genuine 
stone. 

(c) Filling any orders with merchandise of quality inferior to that repre- 
sented in the advertising; or substituting other goods for those advertised 
and represented to be sold, without the knowledge and consent of cus- 
tomers. (Feb. 27, 1945.) 

3992. ‘*X-Pandoseal”—Qualities, Properties or Results.—X-Pando 
Corporation, a New York corporation with its place of business at New 
York, N. Y., engaged in the sale and distribution of products for use on 
masonry construction and on textiles, including a product designated as 
““X-Pandoseal,”’ in interstate commerce, in competition with corporations, 
firms and individuals likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

X-Pando Corporation, in connection with the sale and distribution in 
commerce as defined by the Federal Trade Commission Act, of its product, 
designated ‘‘X-Pandoseal,”’ or any other product composed of substan- 
tially the same ingredients or possessing substantially the same properties, 
whether sold under such name or any other name or names, agreed that it 
will forthwith cease and desist from: | 

1. The use of the words “waterproof” or “waterproofing” or other 
word or words of like meaning as designations for, as descriptive of, or 
with reference to said product; Provided, however, that if such product 
actually is an efficacious waterproofer under certain conditions, then in 
that case such words or expressions, whenever used, shall be immediately 
accompanied in equally conspicuous type by words or statements defi- 
nitely and truthfully disclosing the particular condition under which the 
product is effective as a waterproofing agent. 

2. Representing that said product can be depended upon to eliminate 
efflorescence on stucco, brick or stone under all conditions of use; Pro- 
vided, however, that if such product actually is effective in preventing 
efflorescence under certain conditions, then in that case any representation 
to such effect, whenever used, shall be immediately accompanied in 
equally conspicuous type by words or statements definitely and truthfully 
disclosing the particular conditions under which it is effective for the pur- 
pose indicated. 

3. The use of any representation which tends or may tend to convey 
the belief or impression that the application of ‘““X-Pandoseal Formula 
‘C’” or a like product to canvas, tarpaulins or other textile products is 
effective in rendering the same impervious to mildew. 

4. The use of any representation which tends or may tend to convey 
the belief or impression that any water repellent qualities of said product 
are permanent. (Mar. 5, 1945.) 
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3993. Hay Fever Device and Preparation—Qualities, Properties or Re- 
sults, History, Endorsements and Testimonials.—W. Rolla Wilson, an 
individual, trading as Wilson Hay Fever Disk Co., with place of business 
at Minneapolis, Minn., engaged in the sale and distribution of filter devices 
for use in the nostrils and a medicinal preparation for use therein, which he 


designates as ‘Wilson Hay Fever Disks’ and “‘ Wilson Inhalant,”’ in in- ' . 


terstate commerce, in competition with individuals, firms and corporations 
likewise engaged, entered into the following agreement to cease and desist 
ee the alleged unfair methods of competition in commerce as set forth 
therein. 

W. Rolla Wilson, whether trading under his own name, under the trade 
name Wilson Hay Fever Disk Co., or under any other trade name or style, 
in connection with the sale and distribution in commerce as defined by the 
Federal Trade Commission Act, or the advertising by the means and in the 
manner above set forth of his ‘‘ Wilson Hay Fever Disks”’ and/or ‘‘ Wilson 
Inhalant,” or any other device or preparation of substantially the same 
construction or composition, whether sold under such names or any other 
name or names, agreed that he will forthwith cease and desist from repre- 
senting, directly or inferentially: 

1. That such devices and/or the medication as used therewith gives or 
affords relief from hay fever or the discomforts thereof. 

2. That said devices constitute a means for removing pollen and/or 
dust from respired air to a degree that will relieve hay fever or the mani- 
festations thereof; or that they will bring about a normal condition in the 
nose or other parts of the respiratory tract inflamed as the result of sensi- 
tivity to pollen. 

3. That said devices constitute an effective treatment for sinusitis or 
asthma, or relieve such conditions. 

4. That said devices will provide adequate protection for factory work- 
ers, farmers or soldiers, against dust or other irritating particles. 

5. That he originated the theory that hay fever would be relieved by 
excluding pollen or dust from the nasal passages. 

6. That the use of said devices has been endorsed by hay fever associa- 
tions or medical magazines. 

It is also agreed by the said W. Rolla Wilson that he will not publish any 
testimonials containing statements or assertions contrary to the terms of 
the foregoing agreement. (Mar. 5, 1945.) bei 

3994. Plastic Rubber Putty—Manufacturer and Composition.—J. V. 
Yocum, an individual doing business as Zapo Manufacturing Co., with 
place of business at Chicago, Ill., engaged in the sale and distribution of a 
product designated Plastic Rubber Putty in interstate commerce, in com- 
petition with other individuals and with corporations and other concerns 
likewise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set forth 
therein. ; ; ; 

J. V. Yocum agreed that, in connection with the conduct of his business 
involving the sale of his product in commerce, as commerce is defined by 
the Federal Trade Commission Act, he will cease and desist from the use 
of the word “Manufacturing” as part of his trade name, and from the use 
of the word “Manufacturing” or of any other word or term of similar 
meaning or connotation, the effect of which tends or may tend to cause or 
convey the impression or belief that he makes or compounds the product 
offered for sale and sold by him, or that he actually owns and operates or 
directly and absolutely controls the plant or factory in which said product 
is made or compounded. He also agrees to cease and desist from the use of 
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the word “Rubber” as part of the trade designation for his said product, 
and from the use of the word ‘“‘rubber,” or of any simulation thereof, in any 
way so as to import or imply or the effect of which tends or may tend to 
cause or convey the impression or belief, contrary to fact, that the said 
_ product is composed of or contains rubber. (Mar. 5, 1945.) 

3995. Bathtubs—Composition, Qualities, Properties or Results and 
Manufacturer.—Leon Bloch and Myrtle Bloch, copartners operating un- 
der the firm name of Bloch Brass Co., with place of business at Cleveland, 
Ohio, engaged in the sale and distribution of plumbing and bathroom fix- 
tures, including cement bathtubs designated ‘‘Pearlon Tubs,” in inter- 
state commerce, in competition with firms, corporations and individuals 
likewise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set forth 
therein. 

Leon Bloch and Myrtle Bloch, whether operating in their own names, as 
Bloch Brass Co., or by any other trade designation, in connection with the 
sale and distribution of their products in commerce as defined by the Fed- 
eral Trade Commission Act, agreed that they and each of them will forth- 
with cease and desist from representing directly or inferentially: 

(a) That tubs of the type sold as Pearlon are made with Haydite or 
other specified material without clear indication, in direct connection with 
any such representation, that said tubs are actually of concrete construc- 
tion. 

(b) That either the finish on said tubs or the beauty thereof is perma- 
nent. 

(c) That the tubs or other products offered for sale by said corporation 
are produced in ‘‘our plants”; or otherwise, in any manner representing 
that it is the manufacturer of such articles or that it owns, operates or 
directly and absolutely controls plants for the manufacture thereof, in 
Cleveland, Philadelphia, New Orleans, Kansas City, Salt Lake City, or 
elsewhere. (Mar. 5, 1945.) 

3996. Hair and Scalp Preparations—Qualities, Properties or Results, 
Success, Use or Standing, History, Endorsements, Etc.—The Warner 
Trust, designation of a Massachusetts business trust with place of business 
at Boston, M.ass., of which John W. Blakeney, Jr., and John E. Warner are 
trustees and operators, with branch ofhce at Pittsburgh, Pa.; John E. 
Warner operates as a sole trader in Boston, Mass.; The Warner System 
Inc., a Massachusetts corporation with principal place of business at same 
address in Boston, Mass., with branch office in Hartford, Conn.; Theodore 
F. Walker, sole surviving member of a copartnership. heretofore operating 
in Chicago, IIll., under the firm name of John E. Warmer Associates and 
John E. Warner & Associates, Inc., of California, a California corporation 
with principal place of business at Los Angeles, Calif. Said trust owns 
certain medicinal formulae used in the treatment of hair and scalp disor- 
ders, the trade name and the goodwill of John E. Warner and Associates: 
licenses such other parties on a royalty basis, to use its name, methods and 
preparations; prepares all the advertising copy placed by said associated 
concerns in promoting the sale of their services and medications; and itself 
operates the Pittsburgh office. Such preparations are shipped to the vari- 
ous Warner offces and some of said medications are shipped in interstate 
commerce in competition with corporations, common law trusts, firms and 
individuals likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

John W. Blakeney, Jr., and John E. Warner, whether operating as 
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trustees of the Warner Trust, or in their personal capacities or by any other 
trade name or style; by the Warner System, Inc., by Theodore F. Walker, 
whether operating as John E. Warner Associates, in his individual name or 
by any other trade designation; and by John E. Warner & Associates, 
Inc., of California, in connection with the sale and distribution of their 
commodities in commerce as defined by the Federal Trade Commission 
Act, or the advertising thereof by the means or in the manner above set 
forth, agreed that they and each of them will forthwith cease and desist 
from representing directly or inferentially: 

(a) That baldness can be prevented by the Warner method, or that the 
preparations used by John E. Warner and his associates afford an adequate 
remedy for baldness or have any effective therapeutic value in the treat- 
ment of baldness; that Warner and Associates have made rapid strides; or 
any progress, in the prevention of baldness; that they can correct and 
eliminate the cause of baldness; that, according to statistics or otherwise, 
85 percent of all baldness, or any baldness, can be prevented by Warner 
treatment if taken in time; or that 85 percent, or other overstated propor- 
tion, of all baldness is due to local scalp conditions amenable to treatment. 

(b) By statement or connotation, that dandruff, dry or itching scalp, 
excessive falling hair, or excessively oily or dry hair are the signs of ap- 
proaching baldness which Warner and Associates may prevent or suc- 
cessfully treat. 

(c) That the Warner method, by progressive steps of medication and 
treatment or otherwise, can prevent the loss of hair, promote the growth 
of hair, assure the keeping or saving of hair, correct scalp disorders, nor- 
malize the scalp, or rid one’s head of dandruff; that such method is an ad- 
vanced, scientific form of treatment, or superior and more effective because 
of constant research and study or otherwise; that it has successfully saved 
and improved the hair of thousands of men; or that by means thereof, one 
can be sure of saving his hair while he still has hair to save. 

(d) That John E. Warner is the nation’s leading scalp specialist, is recog- 
nized as the foremost hair and scalp specialist of today, or that he or his 
associates are either hair specialists or scalp specialists; or in any similar 
way, representing themselves to be skilled experts in the pathology, diag- 
nosis and scientific treatment of scalp or hair conditions. 

(e) By statement or implication, that John E. Warner was the first 
person to make a serious study of the hair; that prior thereto, leading der- 
matologists had almost ignored the hair; that before his study nothing had 
been done in the line of research dealing with the causes and conditions 
beneath the surface responsible for loss of hair; or that John EK. Warner 
probably knows more about hair than anybody in the world today. 

Said parties respondent also agree to cease and desist from: 

(f) Offering the Warner treatments or medications for the regrowth of 
hair lost through alopecia areata, or in any other way representing that 
such method would be beneficial or have any therapeutic effect whatsoever 
in cases of alopecia areata. 

(g) Representing, by depictions of scientific apparatus and research 
equipment, by statement, or by implication, that John E. Warner or his 

-associates have, through diligent study and scientific experimentation, de- 
veloped improved medications or treatments essentially different from 
those in common use for the cleaning, oiling and perfuming of the hair and 
scalp, the irritating of the scalp, temporary relief from itching scalp, and 
the removal of loose scales of dandruff. 

(h) Representing that among those who ‘‘consult’’ and “take treat- 
ment” from John E. Warner or his associates are leaders in all lines of en- 
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deavor or many headliners in the entertainment field; featuring of music, 
radio, stage and screen celebrities as endorsers of the Warner method pur- 
portedly because it saved their hair, kept their hair healthy, beat impend- 
ing baldness, and did away with worry about losing their hair—who were 
not, in fact, actually solicitous about their hair but have merely lent their 
names and pictures for publicity purposes; or ascribing to them statements 
such as ‘To many of us, consultation with John E. Warner is almost a 
duty,” ‘Treatment by John E. Warner is generally considered by most - 
musicians as the best in the world,” “‘ Musicians know that Warner treat- 
ment prevents baldness.” (Mar. 7, 1945.) 

3997. Wood Fiber Insulating Product—Qualities, Properties or Re- 
sults.—Kimberly-Clark Corporation, a Delaware corporation with execu- 
tive office and principal place of business at Neenah, Wis., and mills in 
Wisconsin and New York, engaged in the sale and distribution of paper 
and related products including a wood fiber insulating product designated 
as ‘“Kimsul,” in interstate commerce in competition with corporations, 
firms and individuals likewise engaged, entered into the following agree- 
ment to cease and desist from alleged unfair methods of competition in 
commerce as set forth therein. 

Kimberly-Clark Corporation, in connection with the sale and distribu- 
tion in commerce as defined by the Federal Trade Commission Act, of its 
product designated ‘“‘Kimsul,” or any other product of substantially the 
same composition and possessing substantially the same qualities whether 
sold under such name or any other name or names, agreed that it will forth- 
with ceese and desist from representing, directly or inferentially, that when 
exposed to flame under the conditions which normally exist where insulat- 
ing material is used, said product merely chars or that when flame is re- 
moved any glowing and charring ceases, or otherwise, that it is noncom- 
bustible or will not burn under such conditions. (Mar. 7, 1945.) 

3998. Home Study Lessons—Employment, Opportunities, Refunds, | 
Etc.—Brayton Flying Service, Inc., a Missouri corporation, located near 
Lambert Field, St. Louis, Mo., engaged in the maintenance and operation 
of a residence school, including aircraft maintenance and construction, the 
training of aircraft mechanics and instruction in primary and advanced 
flight training, and offering and selling a course in home study lessons that 
were designed to furnish certain elementary instructions preliminary at the 
residence school, in interstate commerce in competition with other corpo- 
rations and with individuals and other concerns likewise engaged, entered 
into the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Brayton Flying Service, Inc., agreed that, in connection with the of- 
fering for sale and sale in commerce, as commerce is defined by the Federal 
Trade Commission Act, of home study lessons as a supplement to training 
at its resident school, it will cease and desist from representing, either - 
directly or through its salesmen or in any other way, contrary to fact: that 
personnel, connected with the said corporation or the resident school con- 
ducted by it, is able to and will secure employment and/or living quarters 
of a designated type and location for or at the request of students if and 
when they undertake such resident school work; that a student who has 
enrolled for such resident school work would be enabled thereby to obtain 
deferment from the draft for military services; that the student, upon 
completion of the resident school work, would be fitted for or entitled to a 
commission in the Army Air Forces; or that refunds of money advanced as 
payment for the course would be made by the school authorities to stu- 
dents who are not satisfied with the set-up of the school. (Mar. 7, 1945.) 
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_ 3999. Army and Navy Goods—Specifications Conformance.—A & N 
Trading Co., Inc., a Maryland corporation with principal place of business 
in the District of Columbia, engaged in the sale and distribution in com- 
merce as defined by the Federal Trade Commission Act, within the Dis- 
trict of Columbia, of merchandise including goods originally manufactured 


| for the Armed forces of the United States, in competition with corpora- 


tions, firms and individuals likewise engaged, entered into the following 


agreement to cease and desist from the alleged unfair methods of com- 
petition. 


AGN Trading Co., Inc., in connection with the sale and distribution of 
its merchandise in commerce as defined by the Federal Trade Commission 


| Act, agreed that it forthwith cease and desist from advertising, branding, 


labeling, invoicing, selling or offering for sale merchandise under any 
representation which imports or implies that such merchandise was man- 
ufactured for the Armed Forces of the United States or under Army or 
Navy specifications or otherwise that it is Army or Navy merchandise, 
unless the same in fact is regulation Army or Navy merchandise; Provided, 
however, that if merchandise actually has been manufactured under an 
Army or Navy contract but has been rejected by official inspectors or has 
been determined by the manufacturer as not complying with specifica- 
tions, then in such case any representations importing or implying that 
the merchandise was manufactured under an Army or Navy contract, 
wherever they may appear, shall be immediately accompanied in equally 
conspicuous type by a definite statement to the effect that the same has 
been rejected after official inspection, is of inferior quality, or otherwise 
does not comply with Army and/or Navy specifications or requirements 


as the case may be. (Mar. 7, 1945.) 


4000. Concrete or Masonry Additive—Qualities, Properties or Results. 


_—The Sullivan Co., a Tennessee corporation with place of business at 


Memphis, Tenn., engaged in the sale and distribution of products for use 
as additives to or as applications on concrete or masonry or other con- 
struction, including products designated as ‘‘Gardex,” “Konset,” 
“Sealit,”’ “‘Pozzuolanic” and ‘‘Ironized Waterproofing” in interstate 
commerce in competition with corporations, firms and individuals likewise 
engaged, entered into the following agreement to cease and desist from the 
alleged unfair methods of competition. 

The Sullivan Co., in connection with the sale and distribution in com- 
merce as defined by the Federal Trade Commission Act, of its products 
designated as ‘‘Gardex,”’ ‘‘ Konset,” “Sealit,”’ ‘‘Pozzuolanic”’ and “ Iron- 
ized Waterproofing,” or any other products composed of substantially the 
same ingredients or possessing substantially the same properties, whether 
sold under such names or any other name or names, agreed that it will 
forthwith cease and desist from: 

1. The use of the words “waterproof,” “waterproofs,” ‘waterproof- 
ing”, ‘‘damproofing’’ or other words or words of like meaning as desig- 
nations for, as descriptive of, or with reference to any of said products which 
is not effective as a waterproofing agent under all conditions of use; Pro- 
vided, however, that if such product actually is an efficacious waterproofer 
under certain conditions, then in that case such words or expressions, 
whenever used, shall be immediately accompanied in equally conspicuous 
type by words or statements definitely and truthfully disclosing the particu- 
lar condition under which the product is effective as a waterproofing agent. 

2. Representing that any of said products can be depended upon to 
prevent efflorescence under all conditions of use; Provided, however,| that 
if such product actually is effective in preventing efflorescence under cer- 
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tain conditions, then in that case any representation to such effect, when- 
ever used, shall be immediately accompanied in equally conspicuous type 
by words or statements definitely and truthfully disclosing the particular 
conditions under which it is effective for the purpose indicated. 

3. The use of any representation which tends or may tend to convey the 
belief or impression that any water repellent qualities of said products or 
any thereof are permanent. (Mar. 7, 1945.) 

4001. Vitamin, Mineral and Health-Food Products—Scientific or 
Relevant Facts, Qualities, Properties or Results and Safety.—Modern 
Products, Inc., of America; a Delaware corporation with place of business 
at Milwaukee, Wis., engaged in the sale and distribution of vitamin, min- 
eral and so-called health-food products in interstate commerce in competi- 
tion with corporations, firms and individuals likewise engaged, entered 
into the following agreement to cease and desist from the alleged unfair 
methods of competition. 

Modern Products, Inc., of America, in connection with the sale and dis- 
tribution of its products in commerce as defined by the Federal Trade Com- 
mission Act, or the advertising thereof by the means or in the manner 
above set forth, agreed that it will forthwith cease and desist from repre- 
senting directly or inferentially: 

(a) That when nyctalopia, or night-blindness, occurs it is an indication 
of vitamin A depletion, unless in direct connection therewith it be clearly 
specified that such affliction is also caused by other conditions; by state- 
ment or connotation, that Ivita is an adequate treatment for night-blind- 
ness other than that caused by vitamin A deficiency; or that its intake will 
prevent or build resistance to colds, influenza or other infections. 

(6) That pantothenic acid, calcium pantothenate, or any other factor 

of the Vitamin B Complex is an “‘anti-gray hair factor,’ or by other state- 
ment or implication, that an intake of such substance would have favor- 
able effect on the grayness of hair, would restore the natural color of gray 
hair or bring a return of natural hair color—in from three to six months or 
in any other time; that such method has proven successful or given posi- 
tive results in 88 percent or any other proportion of cases tested; or that 
the products Capatabs or B-Family Tablets would be of value to combat 
or alter the graying of hair in human beings. - 
_ (c) That Santay Tooth Powder exerts a hardening action on the gums, 
is most helpful in cases of soft and bleeding gums, is decidedly beneficial 
as an aid in maintaining a firm condition of the gums; or by statements of 
like import, that it would have any favorable effect on soft or bleeding 
gums. 

(d) That the product denominated B-Family Tablets, or Vitamin B 
Complex Tablets, would be beneficially effective in cases of intestinal dis- 
orders; that said compound contains no synthetic vitamins; and from ref- 
erence to clinical studies in any way which may import cr imply that said 
product, as used, would be an adequate treatment for any type of intes- 
tinal disorder. 

_ (e) That by far the vast majority of conditions of anemia are due to 
insufficient iron in the diet; that dietary or nutritional anemia is by far the 
most prevalent; that anemia is very frequently due to the form and quan- 
tity of iron in the diet—of adults; by implication or otherwise, that lack of 
pep, listlessness or pallor can usually be corrected by the administration of 
Adiron; that said preparation Adiron is especially helpful—or even bene- 
ficial—in the most prevalent cases of anemia, or is distinctly helpful, or of 
any value whatsoever, in cases of pernicious anemia; that it will endow the 
user with more strength or energy; or that 90 milligrams of iron, or other 
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exaggerated amounts thereof, are required each day to fill the blood cells 
with hemoglobin. 

(f) That the Aydee Tablets, or the vitamins A and D therein, will help 
maintain the body reserves which resist colds, influenza or other infec- 
tions; will build up stamina to resist said conditions; or by like presenta- 
tions, that the adding of such vitamins to the diet of a normal person would 
serve to prevent any of these ailments. 

Modern Products, Inc., of America also agrees to cease and desist from: 

(g) Disseminating any advertisement or trade literature pertaining to its 
preparations which contain an irritant laxative, that fails clearly to reveal 
the potential danger thereof in the presence of nausea, vomiting, abdomi- 
nal pain or other symptoms of appendicitis; Provided, however, that is the 
directions for the use of such preparation, whether they appear on the 
label, in the labeling, or in both label and labeling, contain an adequate 
warning of its potential danger to health as aforesaid, said advertisement 
need contain only the cautionary statement: Caution, Usz ONuiy as 
Drrectrep. (Mar. 12, 1945.) 

4002. Furs or Fur Garments—Nature.—Abe Steisel, an individual 
trader with place of business at New York, N. Y., engaged in the manu- 
facture of fur garments and in the sale and distribution thereof in inter- 
state commerce in competition with individuals, firms and corporations 
likewise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition. 

Abe Steisel, in connection with his sale and distribution of furs or fur 
garments in commerce as defined by the Federal Trade Commission Act, 
agreed that he will forthwith cease and desist, in his trade publicity, in- 
voices or labeling, from the use of the term ‘‘ Leopard Cat”’ or other words 
denoting leopard to designate or describe furs or fur garments made from 
peltries of South American spotted cats or of any animals or species other 
than the true leopard (felis pardus). (Mar. 12, 1945.) 

4003. Draperies or Drapery Fabrics—Manufacturer and Guarantee.— 
Jacob Levine, an individual trading as J. Levine Co., and as Georgia Mfg. 
Co., with place of business at New York, N. Y., engaged as a jobber in the 
operation of a wholesale business involving the sale and distribution of 
draperies and drapery fabrics to purchasers, as drapery manufacturers and 
department stores, in interstate commerce in competition with other indi- 
viduals and with corporations likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of compe- 
tition. 

Jacob Levine agreed that he will cease and desist forthwith from the use 
of the letters or term ‘‘Mfg.”’ as part of the trade name under which he 
offers for sale or sells his draperies or drapery fabrics in commerce, as com- 
merce is defined by the Federal Trade Commission Act; and from the use 
of the said letters or term, or of any other abbreviation of the word “ Man- 
ufacturing,” or any other term or word of similar import or meaning, the 
effect of which tends or may tend to cause or convey the impression or be- 
_ lief that the said Jacob Levine actually owns and operates or directly and 
absolutely controls the plant or factory wherein are woven or manufac- 
tured the fabrics which he offers for sale or sells. He also agrees to cease 
and desist from the use of the word ‘‘Guaranteed,” or of any other word or 
words of similar meaning, in connection with the advertising, offering for 
sale or sale of his fabrics, unless, whenever used, clear and unequivocal 
disclosure is made in direct connection therewith of exactly what is of- 
fered by way of security; and from the use of any guaranty unless strict 
and complete performance be made therewith. (Mar. 13, 1945.) 


650780 —47 —52 


rere FEDERAL TRADE COMMISSION DECISIONS 


4004. Upholstery and Drapery Materials—Composition and Manufac- 
turer.—Consolidated Trimming Corporation, a New York corporation 
with place of business at New York, N. Y., engaged in the manufacture of 
upholstery and drapery materials and in the sale and distribution thereof, 
also of certain types of thread including one with the trade designation or 
brand “‘Silkso Twist”’ in interstate commerce in competition with corpora- 
tions, firms and individuals likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of compe- 
tition. 

Consolidated Trimming Corporation agreed that, in connection with the 
sale and distribution of its commodities in commerce as defined by the 
Federal Trade Commission Act, it will forthwith cease and desist from: 

(a) The use of the word “Silkso,” or any word, term or representation of 
similar import, in any trade-mark indicative of silk, when the merchandise 
which bears such mark, or which is advertised, offered for sale, sold or 
distributed thereunder, is not in fact composed of silk; or the use of said 
trade-mark in any other manner, or under any other condition, which is 
misleading or deceptive. 

(b) Representing in any way that it is the manufacturer of a product 
made in a plant or factory which it does not actually own and operate or 
directly and absolutely control. (Mar. 13, 1945.) 

4008. Women’s Sportswear—Composition.—Lido Sportswear, Inc., a 
New York corporation with place of business located in New York, N. Y., 
engaged in business as a manufacturer and distributor of women’s sports- 
wear in interstate commerce in competition with other corporations and 
with individuals likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition. 

Lido Sportswear, Inc., agreed that, in connection with the offering for 
sale or sale of its merchandise in commerce, as commerce is defined by the 
Federal Trade Commission Act, it will cease and desist from the use of the 
word “‘linen,” either alone or in connection with the word “‘shantung,’’ or 
with any other word or words, as descriptive of merchandise which is not 
made of flax, and from the use of the said word or words in any other way, 
the effect of which tends or may tend to cause or convey the impression of 
belief, contrary to fact, that the fabric used in the manufacture of said 
merchandise is that product generally known as linen or flax. Said corpo- 
ration also agrees to cease and desist from selling, offering for sale, distribut- 
ing, advertising, describing, branding, labeling or otherwise representing 
its merchandise, that is made of rayon, as not being rayon, or as being 
something other than rayon, or without disclosure of the fact that such 
merchandise is made of rayon, made clearly and unequivocally in the in- 
voices and labeling and in all advertising matter, sales promotional descrip- 
tions or representations thereof, however disseminated or published. 
(Mar. 14, 1945.) 

4006. Furs and Fur Garments—Nature.—Joseph Wiener and Max 
Wiener, copartners, trading as Wiener & Wiener, with place of business at 
New York, N. Y., engaged in the manufacture of fur garments and in the 
sale and distribution thereof in interstate commerce in competition with 
firms, individuals and corporations likewise engaged, entered into the fol- 
lowing agreement to cease artd desist from the alleged unfair methods of 
competition. 

Joseph Wiener and Max Wiener, in connection with the sale and distri- 
bution of furs and fur garments in commerce as defined by the Federal 
Trade Commission Act, agreed that they and each of them will forthwith 
cease and desist from: 
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(a) The use of the terms “Hud Seal,” “Sealine,” “‘Beaverette,”’ or any 
other fictitious animal designation or coined fur-connoting term as descrip- 
tive of or in connection with their fur products. 

(6) Using any animal or purported animal name or designation for fur’ 
which is not the true name of the animal producing the fur; Provided, that 
if the fur is so dyed as to simulate another fur, the fact that said fur is dyed 
shall be set forth as an integral part of its designation, and if the name of 
the animal whose fur is so simulated be given, such name shall be immedi- 
ately followed by and compounded with the word “dyed’”’ together with 
the true name of the animal producing the fur as the last word of the 
description—all words of the designation to be in like type and equally 
conspicuous. (Mar. 14, 1945.) 

4007. Diaries, Advertising Novelties, Etc.—Composition.—Knicker- 
bocker Leather & Novelty Co., Inc., a New York corporation with its 
place of business at New York, N. Y., engaged in the manufacture of ad- 
vertising novelties and specialties, including diaries, and in the sale of such 
commodities in interstate commerce in competition with other corpora- 
tions and with individuals and other concerns likewise engaged, entered 
into the following agreement to cease and desist from the alleged unfair 
methods of competition. 

Knickerbocker Leather & Novelty Co., Inc., agreed that, in connection 
with the advertisement, offering for sale, sale or distribution of its com- 
modities in commerce, as commerce is defined by the Federal Trade Com- 
mission Act, it will cease and desist forthwith from representing through 
the use of the words ‘‘Genuine Leather”’ or the word “leather,” or through 
the use of any other words or symbols of similar import and meaning, or in 
any manner whatever, that commodities sold by it and made from the 
inner split of leather are in fact made from the outer split or any part of 
the hide or skin other than the inner split thereof. (Mar. 19, 1945.) 

4008. Furs or Fur Garments—Nature.—Abraham Katz and Philip 
Goldstein, copartners, trading as Katz & Goldstein, with place of business 
at New York, N. Y., engaged in the manufacture of fur garments and in 
the sale and distribution thereof in interstate commerce in competition 
with firms, individuals and corporations likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair methods 
of competition. 

Abraham Katz and Philip Goldstein, in connection with their sale and 
distribution of furs or fur garments in commerce as defined by the Federal 
Trade Commission Act agreed that they and each of them will forthwith 
cease and desist from: 

(a) The use of the terms ‘‘Sealine,” ‘‘ Hudseal,” ‘‘ Beaverette,” or any 
other fictitious animal designation or coined fur-connoting term as de- 
scriptive of or in connection with their fur products. 

(b) Using any animal or purported animal name or designation for fur 
which is not the true name of the animal producing the fur; Provided, that 
if the fur is so dyed as to simulate another fur, the fact that said fur is dyed 
shall be set forth as an integral part of its designation, and if the name of 
the animal whose fur is so simulated be given, such name shall be imme- 
diately followed by and compounded with the word ‘‘dyed”’ together with 
the true name of the animal producing the fur as the last word of the 
description—all words of the designation to be in like type and equally 
conspicuous. (Mar. 19, 1945.) 

4009. Furs or Fur Garments—Nature.—J. Schaffer’s Sons, Inc., a New 
York corporation with place of business at New York, N. Y., engaged in 
the manufacture of fur garments and in the sale and distribution thereof in 
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interstate commerce in competition with corporations, firms and individ~ 
uals likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce as set 
forth therein. seh a 

J. Schaffer’s Sons, Inc., in connection with its sale and distribution of 
furs or fur garments in commerce as defined by the Federal Trade Com- 
mission Act agreed that it will forthwith cease and desist from: ite 

(a) The use of the terms ‘‘ Hudseal,” “Sealine,” or any other fictitious 
animal designation or coined fur-connoting term as descriptive of or in 
connection with its fur products. ; 

(b) Using any animal or purported animal name or designation for fur 
which is not the true name of the animal producing the fur; Provided, that 
if the fur is so dyed as to simulate another fur, the fact that said fur is dyed 
shall be set forth as an integral part of its designation, and if the name of 
the animal whose fur is so simulated be given, such name shall be immedi- 
ately followed by and compounded with the word ‘“‘dyed”’ together with 
the true name of the animal producing the fur as the last word of the 
description—all words of the designation to be in like type and equally 
conspicuous. (Mar. 20, 1945.) 

4010. Furs or Fur Garments—Nature.—Charles Sadownick and Harry 
Richman, copartners trading as Sadownick & Richman, with place of busi- 
ness at New York, N. Y., are engaged in the manufacture of fur garments 
and in the sale and distribution thereof in interstate commerce in compe- 
tition with firms, individuals and corporations likewise engaged, entered 
into the following agreement to cease and desist from the alleged unfair 
methods of competition. 

Charles Sadownick and Harry Richman, whether operating in their own 
names as Sadownick & Richman or by any other trade designation in con- 
nection with their sale and distribution of furs or fur garments in com- 
merce as defined by the Federal Trade Commission Act, agreed that they 
and each of them will forthwith cease and desist from using any animal 
or purported animal name or designation for fur which is not the true 
name of the animal producing the fur; Provided, that if the fur is so dyed 
as to simulate another fur, the fact that said fur is dyed shall be set forth 
as an integral part of its designation, and if the name of the animal whose 
fur is so simulated be given, such name shall be immediately followed by 
and compounded with the word “dyed” together with the true name of 
the animal producing the fur as the last word of the description—all words 
re es designation to be in like type and equally conspicuous. (Mar. 20, 

4011. Furniture—Factory.—Arthur West, Sidney West and Howard 
West, copartners trading under the firm name of Chester Furniture Fac- 
tory, with place of business at Chester, Pa., engaged in the sale and dis- 
tribution of furniture and household furnishings in interstate commerce in 
competition with firms, corporations and individuals likewise engaged, 
entered into the following agreement to cease and desist fromthe alleged 
unfair methods of competition. 

Arthur West, Sidney West and Howard West, whether operating under 
their own names or by any other trade designation in connection with the 
sale and distribution of merchandise in commerce as defined by the Fed- 
eral Trade Commission Act, agreed that they and each of them will forth- 
with cease and desist from the use of the words “furniture factory’’ or 
“factory”’ as a part of the trade designation for or as descriptive of the 
merchandising business conducted by them; or representing in any way 
that they manufacture the goods sold by them, that their place of business 
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is a factory showroom, that the prices charged are factory prices, that 
there are no middlemen between the manufacturer and the customer, or 
that their customers buy direct from the factory with distribution cost 
eliminated. (Mar. 20, 1945.) 

4013.1 Photographs—‘‘Free.”—Olan Mills, Mary Mills and T. H. 
Dry, copartners trading under the firm name of Olan Mills Portrait Stu- 
dios, with principal place of business at Chattanooga, Tenn., their finishing 
plant in Springfield, Ohio, and branch offices in other States, engaged in 
the making of photographic portraits and in the sale and distribution 
thereof in interstate commerce in competition with firms, individuals and 
corporations likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition. 

Olan Mills, Mary Mills and T. H. Dry, individually, as copartners trad- 
ing as Olan Mills Portrait Studios, or operating under any other name or 
style in connection with the offering for sale, sale and distribution of their 
photographs or other commodities in commerce as defined by the Federal 
Trade Commission Act, agreed that they and each of them will forthwith 
cease and desist from representing that any article of merchandise is 
“free,” “‘absolutely free,” a “free offer,” “free of charge,’’ or without cost 
to the recipient when such article is not a gratuity, and the prospective 
recipient is required as a consideration to purchase some other article or 
articles or render some service in order to obtain the same. (Mar. 26, 1945.) 

4014. Furs or Fur Garments—Nature.— Morris Dentz and Louis Dentz, 
copartners trading as Dentz & Dentz, with place of business at New York, 
N. Y., engaged in the manufacture of fur garments and in the sale and dis- 
tribution in interstate commerce in competition with firms, individuals 
and corporations likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition. 

Morris Dentz and Louis Dentz, in connection with their sale and distri- 
bution of furs or fur garments in commerce as defined by the Federal 
Trade Commission Act agreed that they and each of them will forthwith 
cease and desist from: ig 

(a) The use of the term ‘‘Sealine”’ or any other fictitious animal desig- 
nation or coined fur-connoting term as descriptive of or in connection with 
their fur products. ; ; ; 

(b) Using any animal or purported animal name or designation for fur 
which is not the true name of the animal producing the fur; Provided, that 
if the fur is so dyed as to simulate another fur, the fact that said fur is dyed 
shall be set forth as an integral part of its designation, and if the name of 
the animal whose fur is so simulated be given, such name shall be immedi- 
ately followed by and compounded with the word “dyed’’ together with 
the true name of the animal producing the fur as the last word of the 
description—all words of the is a to be in like type and equally 

icuous. (Mar. 26, 1945: ? 

4015. copa Apparel—Prices, Second-Hand as N ew and Composi- 
tion.— Samuel Schweiger and Harry Arkin, copartners, doing business un- 
der the firm names of Mammoth Mail Order House and Southerners’ 
Bargain House, with principal place of business at New York, N. Y., en- 
gaged in the conduct of a business, generally under the name Mammoth 
Mail Order House, consisting of the sale by mail order of wearing apparel 
in interstate commerce, in competition with other partnerships and with 
individuals, corporations and other concerns likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair meth- 
ods of competition in commerce as set forth therein. 


1 Stipulation 4012 published in Volume 39 at p. 646. 


778 FEDERAL TRADE COMMISSION DECISIONS 


Samuel Schweiger and Harry Arkin agreed that, in connection with the 
offering for sale, sale or distribution of their merchanaise in commerce, as 
commerce is defined by the Federal Trade Commission Act, they and each 
of them, whether trading as Mammoth Mail Order House or under any 
other trade name, will cease and desist forthwith from: 

1. Offering merchandise for sale at a stated price that is below the price 
for which said merchandise will be sold, or when a deposit or consideration 
is required to be made in addition to the stated price before the offered 
merchandise is obtainable, but which requirement is not clearly and un-. 
equivocally indicated in connection with the sales offer of such mer- 
chandise. 

2. Theuse of the word ‘‘nice”’ or ‘“clean,’’ or of any other word or words 
of similar import, as descriptive of merchandise, the condition of which is 
not properly so described; and from the use of the words “‘slightly used”’ 
or of any other word or words of like meaning, in any manner, the effect of 
which tends or may tend to cause or convey the impression or belief that 
the previous use or wear of such merchandise is slight or negligible when, 
in fact, the extent, degree or nature of such use or wear is such as to be 
improperly designated or referred to as ‘‘slightly.” 

3. Advertising, labeling, invoicing, selling or offering for sale any worn, 
second-hand or previously used article of clothing, unless there be securely 
attached to the exposed surface thereof, with sufficient permanency to 
remain thereon in a conspicuous, clear, distinct and plainly legible condi- 
tion throughout the sale or resale, distribution and handling incident 
thereto, a tag or label bearing a statement, prominently displayed, that 
such article of clothing is second-hand or has been previously used or worn. 

4. The use of any fiber designation in connection with the advertising, 
labeling, invoicing, sale or offering for sale of any of their merchandise, 
unless such designation truthfully discloses each constituent fiber thereof 
in the order of predominence by weight, beginning with the largest single 
constituent, and also unless tags or labels, bearing such correct and specific 
fiber content designation in conspicuous and legible terms, be securely at- 
tached or affixed to the exposed surface of the article of merchandise so 
offered for sale. 

5. Advertising, labeling, invoicing, selling or offering for sale any used 
or second-hand hats, or hats composed in whole or in part of used or 
second-hand materials, unless the sweat bands of such hats be stamped 
on the inside surfaces thereof, in conspicuous and legible terms which can- 
not be removed or obliterated without mutilating the sweat bands, with a 
statement that such products are second-hand or used or are composed of 
second-hand or used materials; provided, that if sweat bands are not af- 
fixed to such hats, then such stamping must appear on the exposed surface 
of the inside of the bodies of such hats in conspicuous and legible terms 
which cannot be removed or obliterated without mutilating said hat 
bodies. (Mar. 30, 1945.) 

4016. Women’s Coats—Composition —Franklin Simon & Co., a New 
York corporation with principal place of business at New York, N. Y., en- 
gaged in a business involving the operation of a retail department store 
wherein sales of merchandise, including women’s coats, have been made 
both across the counter and in interstate commerce, in competition with 
other corporations and with individuals, partnerships and other concerns 
likewise engaged, entered into the following agreement to cease and desist 
sie the alleged unfair methods of competition in commerce as set forth 

erein. 

Franklin Simon & Co. agreed that, in connection with the advertise- 
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ment, sale or distribution of fabric merchandise in commerce, as commerce 
is defined by the Federal Trade Commission Act, it will cease and desist 
forthwith from using the words “camel hair’’ or the word “camel” as 
descriptive of a fabric that is not composed of camel hair; and from repre- 
senting in any manner, directly or inferentially, that any fabric containing 
fibers other than camel hair is made wholly of camel hair; or, if said fabric 
is composed in part of camel hair, from representing in any way that the 
camel hair content of the fabric is in excess of what actually is a fact. 

It is further understood and agreed that no provision of this agreement 
shall be construed as relieving the said Franklin Simon & Company in any 
respect of the necessity of complying with the requirements of the Wool 
Products Labeling Act of 1939, and the Rules and Regulations promul- 
gated thereunder. (Mar. 30, 1945.) 

4017. Mascara Products—Safety and Qualities, Properties or Results. 
—Camille, Inc., a New Jersey corporation with offices and principal place 
of business at Bernardsville, N. J., engaged in the business of packaging 
cosmetics, including so-called Camille Cake Mascara and Camille Cream 
Mascara, and in the sale thereof to dealer-customers, as Five and Ten 
Cent Stores, in interstate commerce, in competition with other corpora- 
tions and with individuals and other concerns likewise engaged, entered 
into the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Camille, Inc., whether trading under said corporate name, or under any 
other name or style, agreed that in connection with the sale and distribu- 
tion in commerce, as commerce is defined by the Federal Trade Commis- 
sion Act, or the advertising by the means and in the manner above set 
forth, of its Mascara products, however disseminated, it will cease and 
desist forthwith from: 

1. The use of the word “harmless,” either alone or in connection with 
the word “absolutely,” or with any other word or words, as descriptive of 
said products; and from the use of the said word in any way, the effects of 
which tends or may tend to cause or convey the belief or impression that 
the use of said products would not be harmful to persons who are sensitive 
to one or the other of the ingredients of which said products are composed. 

2. The use of the word ‘“‘tearproof”’ or the word “waterproof’’ as 
descriptive of said products, and from the use of either of said words or of 
any other word or words of similar import, which has or may have the 
tendency to create the belief, contrary to fact, that none of the ingredients 
of which said products are composed will run when wet. _ 

3. The use of the word “‘stingproof’’ as descriptive of said product, or 
of the said word or any other word or words of like meaning or import that 
may cause the erroneous belief that > a will not result if the products 

ould get into the eye. (Mar. 30, 1945. 

Tos” Culture Fearless Spares or Origin and ‘‘Guaranteed.”—Jack J. 
Felsenfeld, an individual with place of business at New York, N. Y., en- 
gaged in the sale and distribution of culture pearls, including necklaces 
made therefrom, in interstate commerce, in competition with other indi- 
viduals and with corporations and other concerns likewise engaged, en- 
tered into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

-Jack J. Felsenfeld agreed that, in connection with the conduct of his 
business in commerce, as commerce 1s defined by the Federal Trade Com- 
mission Act, he will cease and desist forthwith from: 

1. Tagging, banding, labeling or advertising jewelry products composed 
either in whole or in part of culture pearls or essential elements that are of 
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foreign origin or manufacture without clearly and unequivocally disclosing 
the name of the country of origin or manufacture of said culture pearls or 
essential elements. 

2. The use of the term ‘‘Guaranteed”’ or of any other word or words of 
similar meaning, in connection with the advertisement, offering for sale or 
sale of products unless, whenever used, clear and unequivocal disclosure is 
made in connection therewith of exactly what is offered by way of security; 
and from the use of any guaranty unless strict and complete performance is 
made therewith. (Mar. 30, 1945.) 

4019. Drug Product—Qualities, Properties or Results and Safety.— 
Olaf G. Shuler and Helen C. Shuler, copartners, cooperatively engaged 
with Carl H. Arbenz, of Glendale, Calif., and/or at Las Vegas, Nev., in the 
conduct of a business under the trade name ‘‘ Nim-Pah Products Com- 
pany”’ which involved the sale and distribution of a drug product called 
Nim-Pah in interstate commerce. In or about February, 1942, Carl H. 
Arbenz terminated his connection with the said business which was there- 
after continued by the said copartners under the aforesaid trade name. 
The said copartners and Carl H. Arbenz, prior to 1942, and the said co- 
partners, after said date, were in competition with other partnerships, cor- 
porations and individuals likewise engaged, and entered into the following 
agreement to cease and desist from the alleged unfair methods of compe- 
tition in commerce as set forth therein. 

Olaf G. Shuler and Helen C. Shuler and Carl H. Arbenz, whether trading 
as Nim-Pah Products Company, or under any other name or style, agreed 
in connection with the sale and distribution in commerce, as commerce is 
defined by the Federal Trade Commission Act, or the advertising by the 
means and in the manner above set forth, of the product called Nim-Pah, 
whether sold under such name or any other name or names, they, and each 
of them, will cease and desist forthwith from: 

1. The use of any statement or representation that tends or may tend 
to cause or convey the impression or belief that said product constitutes an 
adequate treatment for arthritis, rheumatism or kidney diseases, or that 
it will give symptomatic relief from the pain or any other manifestations 
of said diseases; that it will relieve the pain of inflamed, swollen and stiff 
joints; that it will overcome nervousness or insomnia; that it will purify or 
have any effect upon the blood and will have a cleansing effect upon the 
kidneys; that it will correct the cause of constipation or do more than to 
have a laxative and diuretic action and thereby temporarily relieve that 
condition. 

2. Disseminating or causing to be disseminated any advertising pertain- 
ing to said product which fails clearly to reveal the potential danger from 
the use of the product in the presence of nausea, vomiting, abdominal 
pain, or other symptoms of appendicitis; that the use of said product by a 
person whose kidneys are injured or diseased may seriously interfere with 
their proper functioning; and that too prolonged administration thereof 
may injure kidneys that are normal; Provided, however, that if the direc- 
tions for the use of said product, whether appearing on the label, in the 
labeling, or in both label and labeling, contain adequate and specific warn- 
ings of its potential danger to health as aforesaid, said advertising need 
contain only the cautionary statement: Caution, Usz ONnty as D1- 
RECTED. (Mar. 30, 1945.) 

4020. Floor Wax—Comparative Merits and Qualities, Properties or 
Results.—Twin City Shellac Co., Inc., a New York corporation with place 
of business at Brooklyn, N. Y., engaged in the sale and distribution of a 
product designated ‘‘ Dan-Dee No Rubbing Floor Wax” in interstate com- 
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merce, in competition with corporations, firms and individuals likewise 
engaged, entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth therein. 

Twin City Shellac Co., Inc., agreed that, in connection with the sale and 
_ distribution of its floor wax or other commodities in commerce as com- 
_ merce is defined by the Federal Trade Commission Act, it will forthwith 
cease and desist from representing: 

(a) That Dan-Dee floor wax or any product of similar composition lasts 
twice as long as ordinary wax; or by any other presentation, that it has 
_ enduring properties in excess of competitive products of standard quality. 

(b) That Dan-Dee is a heavy duty wax, or otherwise is constituted so 
as to withstand strain, exposure or wear of an unusual nature; that traffic 
will not faze—that is, will not disturb or disarrange—it; or that its lustre 
or gloss improves with wear. (Mar. 30, 1945.) 

4021. Fur Garments—Nature.— Milton Fettner and Henry Fettner, co- 
partners operating under the firm name of American Trading Co., with 
place of business at Cincinnati, Ohio, engaged in the manufacture of fur 
garments and in the sale and distribution thereof in interstate commerce, 
in competition with firms, individuals and corporations likewise engaged, 
entered into the following agreement to cease and desist from the alleged 
- unfair methods of competition in commerce as set forth therein. 

Milton Fettner and Henry Fettner, whether trading by their individual 
names, as American Trading Co., or under any other designation, in con- 
nection with the sale and distribution of certain of their fur coats in com- 
merce as defined by the Federal Trade Commission Act, agreed that they 
and each of them will forthwith cease and desist from: 

(a) The use of the terms ‘‘ Hud Seal,” “‘Sealine,’’ ‘‘Beaverette,’’ or any 
other fictitious animal designation or coined fur-connoting term as de- 
scriptive of or in connection with their fur products. 

(b) Using any animal or purported animal name or designation for fur 
which is not the true name of the animal producing the fur; Provided, that 
if the fur is so dyed as to simulate another fur, the fact that said fur is dyed 
shall be set forth as an integral part of its designation, and if the name of 
the animal whose fur is so simulated be given, such name shall be imme- 
diately followed by and compounded with the word “dyed’’ together 
with the true name of the animal producing the fur as the last word of the 
description—all words of the designation to be in like type and equally 
conspicuous. (Mar. 30, 1945.) 

4022. Furs or Fur Garments—Nature.—Morris Dunaier and Louis 
Weitman, copartners trading as W. & D. Fur Co., with place of business at 
New York, N. Y., engaged in the manufacture of fur garments and in the 
sale and distribution thereof in interstate commerce, in competition with 
firms, individuals and corporations likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. i 

Morris Dunaier and Louis Weitman, whether operating in their own 
names, as W. & D. Fur Co., or by any other trade designation, in connec- 
tion with their sale and distribution of furs or fur garments in commerce as 
defined by the Federal Trade Commission Act, agreed that they and each 
of them will forthwith cease and desist from using any animal or purported 
animal name or designation for fur which is not the true name of the ani- 
mal producing the fur; Provided, that if the fur is so dyed as to simulate 
another fur, the fact that said fur is dyed shall be set forth as an integral 
part of its designation, and if the name of the animal whose fur is so simu- 
jated be given, such name shall be immediately followed by and com- 
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pounded with the word ‘“‘dyed” together with the true name of the animal 
producing the fur as the last word of the descriptioa—all words of the 
designation to be in like type and equally conspicuous. (Mar, 30, 1945.) 

4023. Furs or Fur Garments—Nature.—Samuel Klein and Sol Weis- 
man, copartners trading as Samuel Klein & Co., with place of business at 
New York, N. Y., engaged in the manufacture of fur garments and in the 
sale and distribution thereof in interstate commerce, in competition with 
firms, individuals and corporations likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. ‘lathes 

Samuel Klein and Sol Weisman, whether operating in their own names, 
as Samuel Klein & Co., or by any other trade designation, in connection 
with: their sale and distribution of furs or fur garments in commerce as 
defined by the Federal Trade Commission Act, agreed that they and each 
of them will forthwith cease and desist from: 

(a) The use of the terms “Sealine,” ‘‘Hud Seal,” “Mendoza,” or any 
other fictitious animal designation or coined fur-connoting term as descrip- 
tive of or in connection with their fur products. . 

(b) Using any animal or purported animal name or designation for fur 
which is not the true name of the animal producing the fur; Provided, that 
if the fur is so dyed as to simulate another fur, the fact that said fur is dyed 
shall be set forth as an integral part of its designation, and if the name of 
the animal whose fur is so simulated be given, such name shall be immedi- 
ately followed by and compounded with the word “‘dyed”’ together with 
the true name of the animal producing the fur as the last word of the 
description—all words of the designation to be in like type and equally 
conspicuous. (Mar. 30, 1945.) 

4024. Umbrellas—Second-Hand as New and Composition.—Menashe 
Brettschneider, an individual trading as Grand Umbrella Co. with prin- 
cipal place of business at New York, N. Y., engaged in the manufacture of 
umbrellas and in the sale and distribution thereof in interstate commerce, 
in competition with other individuals and with corporations and other 
concerns likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Menashe Brettschneider, in connection with the conduct of his business 
in commerce, as commerce is defined by the Federal Trade Commission 
Act, agreed that he, whether trading under the name of Grand Umbrella 
Co. or under any other name, will cease and desist forthwith from: 

1. Offering for sale or selling any rebuilt or second-hand umbrellas or 
umbrellas containing rebuilt or second-hand parts, unless there be securely 
attached to such umbrellas at an exposed and conspicuous place, with 
sufficient permanency to remain thereon in clear, distinct and plainly leg- 
ible condition throughout the sale or resale, distribution and handling in- 
cident thereto, tags or labels bearing full and nondeceptive disclosure of 
the fact that such umbrellas or parts are not new but are used, rebuilt or 
second-hand as the case may be; or from selling, offering for sale, adver- 
tising, or otherwise representing any umbrella, or any part thereof, as 
being new, when such is not the fact. 

2. Offering for sale or selling umbrellas, the covering material or product 
of which is made of or contains rayon without disclosure of the fact that 
such material or product is rayon, made clearly and unequivocally in the 
invoices and labeling and in all advertising matter, sales promotional 
descriptions or representations thereof however disseminated or pub- 
lished. (Apr. 2, 1945.) 
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4025. Metal-Covered Books—Qualities, Properties or Results, Com- 
position, Etc.—Bibles for Victory, Inc., a New York corporation with 
place of business at New York, N. Y., and Isaac Steinbrook, also of New 
York City, manager of the business conducted by said corporation, en- 
gaged in the sale and distribution of metal-covered Bibles and Catholic 
missals in interstate commerce, in competition with corporations, individ- 
uals and firms likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in com- 
merce as set forth therein. 

Bibles for Victory, Inc., and Isaac Steinbrook, in connection with their 
sale and distribution of metal-covered books in commerce as defined by 
the Federal Trade Commission Act, agreed that they and each of them will 
forthwith cease and desist from: 

(a) Representing, directly or by implication, that the books thus of- 
fered for sale and sold are capable of stopping or deflecting bullets, shrap- 
nel or bayonet thrusts, or otherwise afford physical protection to persons 
carrying such books; or using the trade designations “‘ Victory Armored 
Bible,” ‘Victory Armored New Testament” or ‘‘ Victory Armored Cath- 
olic Prayer Book” for such metal-covered books, or expressions such as 
“life-saving feature,” ‘armor for hearts,” ‘armor his heart,” ‘heart 
armor,’’ “vital protection,’ “save his life,’ or terms or legends of like 
import as descriptive of or with reference to said books. 

(b) Representing, by statement or connotation, that said books are ap- 
proximately the size of the left breast pocket of a soldier’s uniform, or that 
they fit over or protect the heart. 

(c) Designating the metal covers of such books as ‘24 carat gold 
plated” or “gold plated,” or otherwise representing that the same are 
coated with more than a gold flash or gold color. 

(d) Supplying dealers with news items or other printed or written ma- 
terial representing, directly or by implication, that books such as those 
thus offered for sale are capable of affording physical protection to persons 
carrying them. (Apr. 2, 1945.) 

4026. Drug Product—Patented.—National Drug Co., a Pennsylvania 
corporation, with principal place of business at Philadelphia, Pa., engaged 
in the manufacture of biologicals, bio-chemicals and pharmaceuticals, and 
of a drug product called ‘‘ Allantomide,”’ recommended as a treatment for 
wounds, scalds, burns, ulcers, abscesses, and the like, and causing said 
products, including the so-called ‘‘ Allantomide,” to be sold and thereafter 
shipped to drug trade and physicians in interstate commerce, in competi- 
tion with other corporations and with individuals and other concerns like- 
wise engaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth therein. 

National Drug Co. agreed that, in connection with the offering for sale, 
sale or distribution, in commerce as defined by the Federal Trade Com- 
mission Act, of its preparation called “ Allantomide”’ or of any other prep- 
aration of similar composition under whatever trade name, or the advertis- 
ing thereof by the means or in the manner set forth, it will cease and desist 
from representing, contrary to fact: 

1. That the said preparation is the subject matter of a U.S. Patent or, 
through the use of the term “U. 8. Patent No. 2,124,295” that the said 
preparation is the product for which the indicated U. 8. Patent was issued. 

2. That, by virtue of its ownership of U.S. Patent No. 2,124,295, the 
aforesaid corporation has the exclusive right to make, use and vend a 
sulfanilamide allantoin ointment. (Apr. 3, 1945.) 
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4027. Necklaces—Composition, Foreign as Domestic, Source or Or- 
igin, Etc.—J. A. Deknatel & Son, Inc., a New York corporation with prin- 
cipal place of business at Queens Village, Long Island, N. Y., engaged in 
the sale and distribution of jewelry and novelties, including necklaces com- 
posed of base beads finished to simulate pearls in appearance, in interstate 
commerce, in competition with individuals and with other corporations 
and concerns likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in com- 
merce as set forth therein. 

J. A. Deknatel & Son, Inc., agreed that, in connection with the adver- 
tising, offering for sale, sale and distribution of necklaces composed of base 
beads finished to simulate pearls, in commerce as commerce is defined by 
the Federal Trade Commission Act, it will cease and desist forthwith from: 

1. The use of the words “Deknatel Pearls” or the word “Pearl” as a 
trade designation for its commodities, and from the use of the word 
“Pearl” or “Pearls” in any way so as to import or imply or the effect of 
which tends or may tend to cause or convey the impression or belief that 
the beads used in the making of said necklaces are pearls, the product of 
certain mollusks. 

2. Representing, in any manner, that the beads of which said necklaces 
are composed are of domestic make or origin, when in fact said beads were 
made or manufactured in a country other than the United States. 

3. Offering for sale or selling necklaces composed either in whole or in 
part of base beads or essential items that are of foreign origin or manu- 
facture without clearly and unequivocally disclosing the name of the coun- 
try of their origin or manufacture. 

4. Using the term “ Made in U.S.A.,” or any other term of similar im- 
port or meaning, to designate, describe or refer to necklaces that are com- 
posed, either in whole or in part, of base beads or essential items that are 
made or manufactured in any country other than the United States of 
America. (Apr. 3, 1945.) 

4028. Umbrellas—Used, Rebuilt or Second-Hand as New and Com- 
position.—L. P. Henryson & Co., Inc., a New York corporation with place 
of business at New York, N. Y., engaged in the manufacture of umbrellas 
and in the sale and distribution thereof in interstate commerce, in compe- 
tition with other corporations and with individuals and other concerns 
likewise engaged, entered into the following agreement to cease and desist 
ae the alleged unfair methods of competition in commerce as set forth 
therein. 

L. P. Henryson & Co., Inc., in connection with the conduct of its busi- 
ness In commerce, as commerce is defined by the Federal Trade Com- 
mission Act, agreed that it, whether trading under its own name, or under 
any other name, will cease and desist forthwith from: 

1. Offering for sale or selling any rebuilt or second-hand umbrellas or 
umbrellas containing rebuilt or second-hand parts, unless there be securely 
attached to such umbrellas at an exposed and conspicuous place, with suffi- 
cient permanency to remain thereon in clear, distinct and plainly legible 
condition throughout the sale or resale, distribution and handling incident 
thereto, tags or labels bearing full and nondeceptive disclosure of the fact 
that such embrellas or parts are not new but are used, rebuilt or second- 
hand as the case may be; or from selling, offering for sale, advertising, or 
otherwise representing any umbrella, or any part thereof, as being new 
when such is not the fact. 

2. Offering for sale or selling umbrellas, the covering material or 
product of which is made of or contains rayon, without disclosure of the 
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fact that such material or product is rayon, made clearly and unequivo- 
cally in the invoices and labeling and in all advertising matter, sales pro- 
motional descriptions or representations thereof however disseminated or 
published. (Apr. 3, 1945.) 

, 4029. Umbrellas—Used, Rebuilt or Second-Hand as New and Compo- 
sition.—Mespo Umbrella Co., a New York corporation with place of busi- 
ness at New York, N. Y., engaged in the manufacture of umbrellas and in 
the sale and distribution thereof in interstate commerce, in competition 
with other corporations and with individuals and other concerns likewise 
engaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth therein. 

Mespo Umbrella Co., in connection with the conduct of its business in 
commerce, as commerce is defined by the Federal Trade Commission Act, 
agreed that it will cease and desist forthwith from: 

1. Offering for sale or selling any rebuilt or second-hand umbrellas or 
umbrellas containing rebuilt or second-hand parts, unless there be securely 
attached to such umbrellas at an exposed and conspicuous place, with 
sufficient permanency to remain thereon in clear, distinct and plainly leg- 
ible condition throughout the sale or resale, distribution and handling in- 
cident thereto, tags or labels bearing full and nondeceptive disclosure of 
the fact that such umbrellas or parts are not new but are used, rebuilt or 
second-hand as the case may be; or from selling, offering for sale, adver- 
tising, or otherwise representing any umbrella, or any part thereof, as being 
new, when such is not the fact. 

2. Offering for sale or selling umbrellas, the covering material or prod- 
uct of which is made of or contains rayon, without disclosure of the fact 
that such material or product is rayon, made clearly and unequivocally in 
the invoices and labeling and in all advertising matter, sales promotional 
descriptions or representations thereof however disseminated or published. 
(Apr. 3, 1945.) 

4030. Furs or Fur Garments—Nature of Product.—Max Glasner, Sam 
Sherlag and Benjamin Mester, copartners trading as Guild Craft Fur Co., 
with place of business at New York, N. Y., engaged in the manufacture of 
fur garments and in the sale and distribution thereof in interstate com- 
merce, in competition with firms, individuals and corporations likewise en- 
gaged, entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth therein. 

Max Glasner, Sam Sherlag and Benjamin Mester, whether operating in 
their own names, as Guild Craft Fur Co., or by any other trade designa- 
tion, in connection with their sale and distribution of furs or fur garments 
in commerce as defined by the Federal Trade Commission Act, agreed that 
they and each of them will forthwith cease and desist from: 

(a) The use of the terms “‘ Hudseal,” “Hud Seal,” “Sealine,” ‘“Beaver- 
ette,”’ “Mendoza Beaverette,” ‘Muscatine Coney,” ““Beaverette Coney,” 
or any other fictitious animal designation or coined fur-connoting term as 
descriptive of or in connection with their fur products. ftps 

(b) Using any animal or purported animal name or designation for fur 
which is not the true name of the animal producing the fur; Provided, that 
if the fur is so dyed as to simulate another fur, the fact that said fur is dyed 
shall be set forth as an integral part of its designation, and if the name of 
. the animal whose fur is so simulated be given, such name shall be immedi- 

ately followed by and compounded with the word “dyed” together with 
the true name of the animal producing the fur as the last word of the 
description—all words of the designation to be in like type and equally 


conspicuous. (Apr. 3, 1945.) 
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4031. Jewelry—Source or Origin and Factory.—Saul Weinreich and 
Rae C. Weinreich, copartners trading as Weinreich Brothers Co. with 
principal place of business at New York, N. Y., engaged in the sale and 
distribution of costume jewelry including necklaces composed of base 
beads finished to simulate pearls in appearance, in interstate commerce, 
in competition with other partnerships and with individuals and other . 
concerns likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Saul Weinreich and Rae C. Weinreich agreed that they, and each of 
them, whether trading under the firm name of Weinreich Brothers Co., or 
any other name, in connection with the conduct of business in commerce, 
as commerce is defined by the Federal Trade Commission Act, will cease 
and desist forthwith from: 

1. Advertising, offering for sale, selling or distributing necklaces or 
other jewelry composed either in whole or in part of base beads or of es- 
sential parts that are of foreign origin or manufacture without clearly and 
unequivocally disclosing the name of the country of origin or manufacture 
of said beads or essential parts. : 

2. Stating that they have a factory at Union City, N. J., and from the 
use of the word “‘factory”’ or of any other word or term of similar import 
or meaning, the effect of which tends or may tend to cause or convey the 
belief, contrary to fact, that the said copartners actually own and operate 
or directly and absolutely control a factory or plant. (Apr. 5, 1945.) 

4032. Umbrellas—Used, Rebuilt or Second-Hand as New and Compo- 
sition.—Irving Hollander, an individual trading as F. Hollander & Son, 
with principal place of business at New York, N. Y., engaged in the man- 
ufacture of umbrellas and in the sale and distribution thereof in interstate 
commerce, in competition with other individuals and with corporations 
and other concerns likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition in com- ~ 
merce as set forth therein. 

Irving Hollander, in connection with the conduct of his business in com- 
merce, aS commerce is defined by the Federal Trade Commission Act, 
agreed that he, whether trading under the name of F. Hollander & Son, or 
under any other name, will cease and desist forthwith from: 

1. Offering for sale or selling any rebuilt or second-hand umbrellas or 
umbrellas containing rebuilt or second-hand parts, unless there be securely 
attached to such umbrellas at an exposed and conspicuous place, with suffi- 
cient permanency to remain thereon in clear, distinct and plainly legible 
condition throughout the sale or resale, distribution and handling incident 
thereto, tags or labels bearing full and nondeceptive disclosure of the fact 
that such umbrellas or parts are not new but are used, rebuilt or second- 
hand as the case may be; or from selling, offering for sale, advertising, or 
otherwise representing any umbrella, or any part thereof, as being new 
when such is not the fact. ( 

2. Offering for sale or selling umbrellas, the covering material or 
product of which is made of or contains rayon without disclosure of the 
fact that such material or product is rayon, made clearly and unequivo- 
cally in the invoices and labeling and in all advertising matter, sales pro- 
motional descriptions or representations thereof however disseminated or 
published. (Apr. 5, 1945.) . 

4033. Furs or Fur Garments—Nature of Product.—Morris Weitzman 
Abe Weitzman, Louis Weitzman and Eddie Weitzman, copartners trading 
as M. Weitzman with place of business at New York, N. Y., engaged in the 
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sale and distribution of fur garments in interstate commerce, in competi- 
tion with individuals, firms and corporations likewise engaged, entered 
into the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Morris Weitzman, Abe Weitzman, Louis Weitzman and Eddie Weitz- 

_ Inan, in connection with the sale and distribution of furs or fur garments 
In commerce as commerce is defined by the Federal Trade Commission 
mee agreed that they and each of them will forthwith cease and desist 
rom: 

1. The use of the word “Caracul” either with or without the word 
“Kad” or similar term, to designate or denominate products made from 
goat peltries or from any peltries other than those authoritatively recog- 
nized as caracul; 

2. The use of the term “Sealine” or any other fictitious animal desig- 
nation or coined fur-connoting term as descriptive of or in connection with 
their fur products; 

3. Using any animal or purported animal name or designation for fur 
which is not the true name of the animal producing the fur; Provided, that 
if the fur is so dyed as to simulate another fur, the fact that said fur is dyed 
shall be set forth as an integral part of its designation, and if the name of 
the animal whose fur is so simulated be given, such name shall be immedi- 
ately followed by and compounded with the word “dyed” together with 
the true name of the animal producing the fur as the last word of the de- 
scription—all words of the designation to be in like type and equally 
conspicuous. (Apr. 6, 1945.) ; 

4034. ‘“Kol-Saver’’? Device—Economizing or Saving, Qualities, Prop- 
erties or Results and Testimonials.—Richard A. Trow, Ingwald G. Olson, 
E. H. Mickelson, Edwin Johnson, William O. Lindahl and Robert C. 
Trow, copartners trading as Kol-Saver Sales Co., with place of business at 
Albert Lea, Minn., engaged in the sale and distribution of a device desig- 
nated ‘‘Kol-Saver”’ which consists of a supplemental grate for use in coal 
burning furnaces, in interstate commerce, in competition with individuals, 

- firms and corporations likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Richard A. Trow, Ingwald G. Olson, E. H. Mickelson, Edwin Johnson, 
William O. Lindahl and Robert C. Trow, whether operating under their 
own names-or under or by any trade designation or style, in connection 
with the sale and distribution in commerce as defined by the Federal Trade 
Commission Act, of the device heretofore designated ‘‘ Kol-Saver,” or any 
other device of similar construction, agreed that they, and each of them, 
will forthwith cease and desist from: ' 

1. Representing, directly or inferentially, that said device or the use 
thereof, when compared with properly operated conventional grates: 

(a) Effects a saving in fuel cost of twenty percent or any other per- 
centage or amount; 

(b) Burns cheaper coal; ; 

(c) Provides better combustion or affords a hotter or quicker fire. 

2. Representing that for a properly operated hand fired furnace, range 
or stove said device increases the heating efficiency. 

3. The use of the term “ Kol-Saver”’ or any term or words of like mean- 
ing as a designation for such device or as part of or in connection with the 
trade name under which it is offered for sale or sold. 

4. Representing, as by statements such as “Burns all gases”’ or ‘ Elim- 
inates soot-smoke,” or in any other manner, that anything in the way of 
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performance can be accomplished by the use of said device that could not 
be accomplished, with equal skill in firing and knowledge of combustion. 
by the use of conventional grates. is . 

It is further agreed by the aforesaid Richard A. Trow, Ingwald G. Olson, 
E. H. Mickelson, Edwin Johnson, William O. Lindahl and Robert C. 
Trow, that they, and each of them, will not publish any testimonials con- 
taining statements or representations contrary to the terms of the fore- 
going agreement. (Apr. 6, 1945.) 

4035. Furs or Fur Garments—Nature of Products and Manufacturers. 
—Harry Metzger, Inc., a New York corporation with place of business at 
New York, N. Y., engaged in the sale and distribution of fur garments in 
interstate commerce, in competition with corporations, firms and individ- 
uals likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce as set 
forth therein. 

‘Harry Metzger, Inc., in connection with its sale and distribution of furs 
or fur garments in commerce as commerce is defined by the Federal Trade 
Commission Act, agreed that it will forthwith cease and desist from: 

(a) The use of the terms ‘‘Sealine,”’ “Super Sealine,” ‘Beaverette,”’ 
‘Mendoza Beaverette,’’ or any other fictitious animal designation or 
coined fur-connoting term as descriptive of or in connection with its fur 
products. 

(b) Using any animal or purported animal name or designation for fur 
which is not the true name of the animal producing the fur; Provided, that 
if the fur is so dyed as to simulate another fur, the fact that said fur is dyed 
shall be set forth as an integral part of its designation, and if the name of 
the animal whose fur is so simulated be given, such name shall be immedi- 
ately followed by and compounded with the word “‘dyed”’ together with 
the true name of the animal producing the fur as the last word of the 
description—all words of. the designation to be in like type and equally 
conspicuous. . 

(c) Using the term ‘‘Leopard Cat,” or other words denoting leopard, to 
designate or describe furs or fur garments made from peltries of South 
American spotted cats or of any animals or species other than the true 
leopard (felis pardus). 

(d) Using the term ‘‘Civet Cat” or the word ‘“Civet,” or words or 

terms of like meaning, in any way to designate or describe furs or fur gar- 
ments made of the peltries of the little spotted skunk or spilogale, or of any 
peltries other than civet peltries. 
(e) Using the term “ Manufacturing Furriers,” or expressions of like 
import, as descriptive of its business; or otherwise representing that the 
articles of commerce offered for sale and sold by it are made or manufac- 
tured in a plant or factory which it actually owns and operates or directly 
and absolutely controls. (Apr. 6, 1945.) 

4036. Umbrellas—Used, Rebuilt or Second-Hand as New and Com- 
position.—Harry Fellerman and Rose Fellerman, copartners, trading as 
H. Fellerman & Bro., with principal place of business at New York, N. Y. 
engaged in the manufacture of umbrellas and in the sale and distribution 
thereof in interstate commerce, in competition with other partnerships and 
with individuals and other concerns likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

Harry Fellerman and Rose Fellerman, in connection with the conduct of 
their business in commerce, as commerce is defined by the Federal Trade 
Commission Act, agreed that they, and each of them, whether trading 
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under the name of H. Fellerman & Bro., or under any other name, will 
cease and desist forthwith from: 

1. Offering for sale or selling any rebuilt or second-hand umbrellas or 
umbrellas containing rebuilt or second-hand parts, unless there be securely 


_ attached to such umbrellas at an exposed and conspicuous place, with 


: sufficient permanency to remain thereon in clear, distinct and plainly leg- 
ible condition throughout the sale or resale, distribution and handling inci- 
dent thereto, tags or labels bearing full and nondeceptive disclosure of the 
fact that such umbrellas or parts are not new but are used, rebuilt or sec- 
ond-hand as the case may be; or from selling, offering for sale, advertising, 
or otherwise representing any umbrella, or any part thereof, as being new, 


~ when such is not the fact. 


2. Offering for sale or selling umbrellas, the covering material or product 


of which is made of or contains rayon, without disclosure of the fact that 


such material or product is rayon, made clearly and unequivocally in the 
invoices and labeling and in all advertising matter, sales promotional 
descriptions or representations thereof however disseminated or pub- 
lished. (Apr. 9, 1945.) 

4037. Umbrellas—Used, Rebuilt or Second-Hand as New and Compo- 
sition.—Ewald Stein, Edgar E. Seldis and Ida Lubar, copartners trading 
as Lubar Umbrella Co., with principal place of business at New York, 
N. Y., engaged in the business of selling and distributing umbrellas in inter- 
state commerce, in competition with other partnerships and with individ- 
uals and other concerns likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

Ewald Stein, Edgar E. Seldis and Ida Lubar, in connection with the con- 
duct of their business in commerce, as commerce is defined by the Federal 
Trade Commission Act, agreed that they, and each of them, whether trad- 
ing under the name of Lubar Umbrella Company, or under any other 


name, will cease and desist forthwith from: 


1. Offering for sale or selling any rebuilt or second-hand umbrellas or 


- umbrellas containing rebuilt or second-hand parts, unless there be securely 


attached to such umbrellas at an exposed and conspicuous place, with 
sufficient permanency to remain thereon in clear, distinct and plainly leg- 
ible condition throughout the sale or resale, distribution and handling 
incident thereto, tags or labels bearing full and nondeceptive disclosure of 
the fact that such umbrellas or parts are not new but are used, rebuilt or 
second-hand as the case may be; or from selling, offering for sale, advertis- 
ing, or otherwise representing any umbrella, or any part thereof, as being 
new, when such is not the fact. 

2. Offering for sale or selling umbrellas, the covering material or prod- 
uct of which is made of or contains rayon, without disclosure of the fact 
that such material or product is rayon, made clearly and unequivocally in 
the invoices and labeling and in all advertising matter, sales promotional 
descriptions or representations thereof however disseminated or pub- 
lished. (Apr. 9, 1945.) 

4038. Umbrellas—Used, Rebuilt or Second-Hand as New and Compo- 
sition. Jacob Fellerman and Samuel Fellerman, copartners trading as 
Fellerman Brothers, with principal place of business at New York, N. Y., 
engaged in the manufacture of umbrellas and in the sale and distribution 
thereof in interstate commerce in competition with other partnerships and 
individuals, corporations and other concerns likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair meth- 
ods of competition in commerce as set forth therein. 
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Jacob Fellerman and Samuel Fellerman, in connection with the conduct 
of their business in commerce, as commerce is defined by the Federal Trade 
Commission Act, agreed that they, and each of them, whether trading 
under the name of Fellerman Brothers, or any other name, will cease and 
desist forthwith from: 

1. Offering for sale or selling any rebuilt or second-hand umbrellas or 
umbrellas containing rebuilt or second-hand parts, unless there be securely 
attached to such umbrellas at an exposed and conspicuous place, with suf- 
ficient permanency to remain thereon in clear, distinct and plainly legible 

condition throughout the sale or resale, distribution and handling incident 

thereto, tags or labels bearing full and nondeceptive disclosure of the fact 
that such umbrellas or parts are not new but are used, rebuilt or second- 
hand as the case may be; or from selling, offering for sale, advertising, or 
otherwise representing any umbrella, or any part thereof, as being new, 
when such is not the fact. 

2. Offering for sale or selling umbrellas, the covering material or product 
of which is made of or contains rayon, without disclosure of the fact that 
such material or product is rayon, made clearly and unequivocally in the 
invoices and labeling and in all advertising matter, sales promotional 
descriptions or representations thereof however disseminated or published. 
(Apr. 11, 1945.) 

4039. Umbrellas—Used, Rebuilt or Second-Hand as New and Com- 
position.—Aaron Chudnoff, Wolf Israel, Belle Chudnoff and Lily Israel, 
copartners, trading as C & I Umbrella Manufacturing Co., with principal 
place of business at New York, N. Y., engaged in the manufacture of um- 
brellas and in the sale and distribution thereof in interstate commerce, in 
competition with other partnerships and with individuals and other con- 
cerns likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce as set 
forth therein. 

Aaron Chudnoff, Wolf Israel, Belle Chudnoff and Lily Israel, in connec- 
tion with the conduct of their business in commerce, as commerce is de- 
fined by the Federal Trade Commission Act, agreed that they, and each of 
them, whether trading under the name C & I Umbrella Co., or under any 
other name, will cease and desist forthwith from: 

1. Offering for sale or selling any rebuilt or second-hand umbrellas or 
umbrellas containing rebuilt or second-hand parts, unless there be securely 
attached to such umbrellas at an exposed and conspicuous place, with 
sufficient permanency to remain thereon in clear, distinct and plainly leg- 
ible condition throughout the sale or resale, distribution and handling in- 
cident thereto, tags or labels bearing full and nondeceptive disclosure of 
the fact that such umbrellas or parts are not new but are used, rebuilt or 
second-hand as the case may be; or from selling, offering for sale, advertis- 
ing, or otherwise representing any umbrella, or any part thereof, as being 
new, when such is not the fact. 

2. Offering for sale or selling umbrellas, the covering material or 
product of which is made of or contains rayon, without disclosure of the 
fact that such material or product is rayon, made clearly and unequivo- 
cally in the invoices and labeling and in all advertising matter, sales pro- 
motional descriptions or representations thereof however disseminated or 
published. (Apr. 11, 1945.) 

4040. Furs or Fur Garments—Nature of Product.—Trachtenberg Furs 
Inc., a New York corporation with principal place of business in New 
York, N. Y., engaged in the sale and distribution of fur garments in inter- 
state commerce in competition with corporations, firms and individuals 


STIPULATIONS 791 


likewise engaged, entered into the following agreement to cease and desist 
ioe the alleged unfair methods of competition in commerce as set forth 
therein. 

Trachtenberg Furs, Inc., in connection with the sale and distribution of 
furs or fur products in commerce as commerce is defined by the Federal 
Trade Commission Act, agreed that it will forthwith cease and desist from 
using the term “‘Civet Cat” or the word “Civet,” or words or terms of like 
meaning, in any way to designate or describe furs or fur garments made of 
the peltries of the little spotted skunk, or spilogale, or of any peltries other 
than civet peltries. (Apr. 11, 1945.) 

4041. Fur Scarfs and Neckpieces—Nature of Products.—Davis & 
Greenwald, Inc., a New York corporation with principal place of business 
at New York, N. Y., engaged in the manufacture of fur scarfs and neck- 
pieces and in the sale and distribution thereof in interstate commerce in 
competition with corporations, firms and individuals likewise engaged, en- 
tered into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Davis & Greenwald, Inc., in connection with the sale and distribution 
of its products in commerce as defined by the Federal Trade Commission 
Act, agreed that it will forthwith cease and desist from: 

(a) The use of the terms “Rock Sable,’”’ ‘‘Mink Rock Sable,” ‘Sable 
Rock Sable,” ‘‘Mink Mountain Sable,” or any other fictitious animal 
designation or coined fur-connoting term as descriptive of or in connection 
with their fur products. ; 

(b) Using any animal or purported animal name or designation for fur 
which is not the true name of the animal producing the fur; Provided, that 
if the fur is so dyed as to simulate another fur, the fact that said fur is dyed 
shall be set forth as an integral part of its designation, and if the name of 
the animal whose fur is so simulated be given, such name shall be immedi- 
ately followed by and compounded with the word ‘‘dyed”’ together with 
the true name of the animal producing the fur as the last word of the de- 
scription—all words of the designation to be in like type and equally con- 
spicuous. (Apr. 11, 1945.) 

4042. Rings—Composition.—Bastian Brothers Co., a New York cor- 
poration with principal place of business at Rochester, N. Y., engaged in 
the manufacture of class and fraternity jewelry and in the sale and dis- 
tribution thereof in interstate commerce, in competition with corporations, 
firms and individuals likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. . 

Bastian Brothers Co., in connection with the sale and distribution of its 
products in commerce as defined by the Federal Trade Commission Act, 
agreed that it will forthwith cease and desist from stamping, branding, 
labeling or otherwise designating rings or other merchandise of less than 
24 karat fineness as “‘gold’’; or by any words or expressions of like impli- 
cation, representing that. such an article is composed throughout of 24 
karat gold. If the word “gold” be used in any advertising description or 
branding of an alloy containing the element gold, then in immediate con- 
nection therewith the karat fineness throughout of such alloy shall be indi- 
cated by a proper quality mark or designation—all in like lettering of 
equal size. (Apr. 16, 1945.) cit 

4043. Dental Floss—Composition and Qualities, Properties or Results. 
—Fagle Druggists Supply Co., Inc., a New York corporation with place of 
business at New York, N. Y., engaged as a jobber in the wholesale distri- 
bution of druggists’ sundries in interstate commerce, in competition with 
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corporations, firms and individuals likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

Eagle Druggists Supply Co., Inc., in connection with the sale and dis- 
tribution of its dental floss or other commodities in commerce as defined 
by the Federal Trade Commission Act, agreed that it will forthwith cease 
and desist from: 

(a) The use of the word “silk,” either alone, in conjunction with the 
word “synthetic,” or otherwise in any manner which imports, implies or 
may cause the belief that its Protex-U or similar dental floss is composed 
of silk, contains silk or has the properties of silk; or representation that 
said Protex-U, or any other dental floss made of rayon, has ‘‘extra — 
strength,”’ or even adequate strength for the purpose intended. 

(b) Advertising, branding, labeling, invoicing, selling or offering for sale 
products composed in whole or in part of rayon without clearly disclosing, 
by the use of the word “rayon,” the fact that such products are composed 
of or contain rayon; or, when a product is composed in part of rayon and 
in part of fibers or material other than rayon, from failing to disclose, in 
immediate connection or conjunction with the word “rayon,” and in 
equally conspicuous type, each constituent fiber of said product in the 
order of its predominance by weight beginning with the largest single con- 
stituent. (Apr. 16, 1945.) 

4044. Umbrellas—Composition.—Jesse N. Polan, Charles Katz and 
William L. Fox, copartners trading as Polan, Katz & Co., with principal 
place of business at Baltimore, Md., engaged in the manufacture of um- 
brellas, parasols and rainwear, and in the sale and distribution thereof in 
interstate commerce, in competition with other partnerships and with in- 
dividuals, corporations and other concerns likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair meth-| 
ods of competition in commerce as set forth therein. : 

Jesse N. Polan, Charles Katz and William L. Fox, agreed that, in con- 
nection with the conduct of their business in commerce, as commerce is 
defined by the Federal Trade Commission Act, they, and each of them, 
whether trading under the firm name “ Polan, Katz & Company,” or under 
any other name, will cease and desist forthwith from offering for sale or 
selling umbrellas, the covering material of which is made of or contains 
rayon, without disclosure of the fact that such material is rayon, made 
clearly and unequivocally in the invoices and labeling and in all advertis- 
ing matter, sales promotional descriptions or representations thereof how- 
ever disseminated or published. (Apr. 20, 1945.) 

4045. Medicinal Preparation—Qualities, Properties or Results, Com- 
parative Merits, Safety, Laboratory, Etc.—S-K Research Laboratories 
Inc., an Arizona corporation with place of business at Phoenix, Ariz., en- 
gaged in the sale and distribution of a medicinal preparation designated 
“ Adreno-Mist,” in interstate commerce, in competition with corporations 
firms and individuals likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. . 

S-K Research Laboratories, Inc., in connection with its sale and distri- 
bution of Adreno-Mist or other commodities in commerce as defined by 
the Federal Trade Commission Act, or the advertising thereof by the 
means or in the manner above set forth, agreed that it will forthwith cease 
and desist from representing, directly or inferentially: 

(a) That Adreno-Mist or any similar product is a competent treatment 
or an adequate remedy for the relief of asthma; that by its use asthma will 
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be relieved in 60 seconds or any other length of time; or by any presenta- 
tion, that it could afford more than a temporary relief from the paroxysms 
of asthma. 
(b) That Dr. James B. Graeser or any other authority has reported ex- 
_ cellent results with 94 percent, or any comparable proportion, of patients 
tested with the 1 percent epinephrine solution treatment by inhalation; or 
_ otherwise, that clinical results obtained have been uniformly or generally 
satisfactory. 

(c) That inhalation of Adreno-Mist will give, or frequently gives, relief 

where a hypodermic injection has failed; that it will avoid, in most cases or 
at all, severe heart reaction or nervousness produced by the injection treat- 
ment; or otherwise, that it is any more effective or beneficial than said 
injection treatment. 

(d) That regular daily inhalation of Adreno-Mist, or any inhalation 
thereof, helps to ward off future attacks of asthma or to any degree serves 
to prevent such attacks; that such treatment may be repeated as often as 
necessary, or as often as the user himself may determine; that even with 
continued use stronger solutions are not needed; or that said medication 
is ‘‘safe,” or free from potential danger. 

(e) That persons suffering from chronic bronchitis have found the 
Adreno-Mist treatment beneficial; or otherwise, that it is a suitable or ap- 
propriate remedy for bronchial irritation. 

Said respondent further agrees to cease and desist from: 

(f) The use of the words “Research Laboratories,” ‘‘Laboratories”’ or 
any similar term as a part of its corporate or trade name, or in any way 
which may import or imply that it owns and operates a laboratory wherein 

it employs qualified scientists and maintains facilities for scientific re- 
_ search; unless and until such time as said respondent actually owns and 
operates a research laboratory; and from representing that Adreno-Mist is 
a “‘product”’ of said corporation, or that its customers buy direct from the 
manufacturer or save money by reason thereof; unless and until said 
product is actually purchased direct from said manufacturer thereof. 

(g) Disseminating directions for use of a medicinal preparation contain- 
ing epinephrine, in either the advertising, labels or labeling thereof, which 
is not specific in its limitation of the total amount of the medication to be 
taken at any one time or over a period of time; which is not strictly limited 
to the smallest amount that affords temporary relief; or which by state- 
ment or implication provides for such administration of the preparation as 
the patient may himself seem necessary or desirable. 

(h) Disseminating any advertisement or trade literature pertaining to 
its medicinal preparations which contain epinephrine which fails clearly 
to reveal that frequent or continued use of said product may cause ner- 
vousness, restlessness or sleeplessness and bronchial irritation; and that 
individuals suffering froni high blood pressure, heart disease, diabetes or 
thyroid trouble should not use such preparation except on competent ad- 
vice; Provided, however, that if the directions for the use thereof, whether 
they appear on the label, in the labeling, or in both label and labeling, con- 
tain an adequate warning of its potential danger to health as aforesaid, 
said advertisement need contain only the cautionary statement: CauTION, 
Usr Ontuy as Direcrep. (Apr. 23, 1945.) 

4046. Neckties—Domestic as Imported and “ Wrinkleproof.””—Morris 
Bergman and Aaron Klapper, copartners, trading as Belle Neckwear Co. 
with principal place of business at New York, N. Y., engaged in the man- 
ufacture of neckwear and in the sale and distribution thereof in interstate 
commerce, in competition with firms, individuals and corporations likewise 
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engaged, entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth therein. 

Morris Bergman and Aaron Klapper, whether operating as Belle Neck- 
wear Co., in their own names, or by any other trade designation, In con- 
nection with the sale and distribution of the product herein described or 
other neckwear in commerce as defined by the Federal Trade Commission 
Act, agreed that they and each of them will forthwith cease and desist 
from: : 

(a) Representing, through the use of the words “Royal Scot” or other 
terms, symbols or picturizations indicative of Scottish origin, by state- 
ments such as “Just arrived from England—Royal Scott Neckwear... 
after months of effort they’re here,” or otherwise, that neckties or other 
articles actually made in the United States were manufactured in Scot- 
land, England or other foreign country, or were, in finished form, im- 
ported into the United States; Provided, that if the country of origin of the 
component fabric thereof be named, it shall be immediately accompanied 
by a statement, equally conspicuous, that said article, as presented for 
sale, was manufactured in the United States. 

(b) Representing that their said neckwear is “wrinkleproof”’; or using 
such term, or expressions of like import, as descriptive of or with reference 
to any article not in fact so constructed or processed as to be steadfast 
against, or successful in resisting, any and all wrinkling whatsoever. 
(Apr. 23, 1945.) 

4047. ‘‘Colorcrete’—Qualities, Properties or Results and ‘‘Water- 
proofing.’”’—Colorcrete Industries, Inc., a Michigan corporation with 
place of business at Holland, Mich., engaged in the manufacture of a 
product designated ‘‘Colorcrete”’ for application to concrete and masonry, 
and machines to mix and spray the same, and in the sale and distribution 
thereof, in interstate commerce, in competition with corporations, firms 
and individuals likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in com- 
merce as set forth therein. 

Colorcrete Industries, Inc., in connection with the sale and distribution 
of its products in commerce as defined by the Federal Trade Commission 
Act, agreed that it will forthwith cease and desist from: 

(a) Representing that Colorcrete, or any preparation of like composi- 
tion, adds permanence to a home, will permanently enhance its value or 
usefulness, gives permanent masonry surfacing, permanently surfaces 
masonry buildings, or contains the ingredients necessary for permanence; 
and from the use of any other representation connoting or tending to con- 
vey the impression or belief that such product is permanent or everlasting, 
or affords permanent or everlasting protection or properties to walls or 
structures to which it is applied. 

(b) The use of the words “ Waterproofed,” “waterproofing” or terms or 
expressions of like import as a designation for, as descriptive of or with 
reference to any product which is not effective as a waterproofing agent 
under all conditions of use; Provided, however, that if such product is an 
efficacious waterproofer under certain conditions, then in that case such 
descriptive words whenever used shall be immediately accompanied, in 
equally conspicuous type, by words or statement definitely and truthfully 
disclosing the particular conditions under which it may be effective for the 
purposes named or indicated. (Apr. 23, 1945.) 

4048. Umbrellas—Used, Rebuilt or Second-Hand as New and Com- 
position.—Louis H. Cohen and Jacob Cohen, individuals, who were en- 
gaged as copartners in the conduct of an umbrella manufacturing business 
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under the firm name of ‘Louis H. Cohen”; George Umbrella Co., Ine. a 
New York corporation at New York, N. Y., organized in September, 1944, 
at which time it took over or succeeded to the business formerly operated 
by the aforesaid copartners under the name “Louis H. Cohen,” whose 
president and vice president are, respectively Louis H. Cohen and Jacob 
Cohen. The business conducted first by the said copartners and then by 
the said corporation consisted of the manufacture of women’s umbrellas 
and parasols and of the sale and distribution of said products in interstate 
commerce, in competition with other partnerships and corporations and 
other concerns likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in com- 
merce as set forth therein. 

Louis H. Cohen and Jacob Cohen, and George Umbrella Co., Inc., under 
whatever name they or it may trade, in connection with the conduct of 
business in commerce, as commerce is defined by the Federal Trade Com- 
mission Act, agreed that they and each of them and it will cease and desist 
forthwith from: 

1. Offering for sale or selling any rebuilt or second-hand umbrellas or 
umbrellas containing rebuilt or second-hand parts, unless there be securely 
attached to such umbrellas at an exposed and conspicuous place, with 
sufficient permanency to remain thereon in clear, distinct and plainly leg- 
ible condition throughout the sale or resale, distribution and handling inci- 
dent thereto, tags or labels bearing full and nondeceptive disclosure of the 
fact that such umbrellas or parts are not new but are used, rebuilt or 
second-hand as the case may be; or from selling, offering for sale, advertis- 
ing, or otherwise representing any umbrella, or any part thereof, as being 
new, when such is not the fact; 

2. Offering for sale or selling umbrellas, the covering material or product 
of which is made of or contains rayon without disclosure of the fact that 
such material or product is rayon, made clearly and unequivocally in the 
invoices and labeling and in all advertising matter, sales promotional de- 
scriptions or representations thereof however disseminated or published. 
(Apr. 23, 1945.) 

4049. Umbrellas—Used, Rebuilt or Second-Hand as New and Compo- 
sition.— Mortimer Altshuler, an individual, trading as Sol Altshuler, whose 
principal place of business is at New York, N. Y., engaged in the manu- 
facture of umbrellas and umbrella covers and in the shipment thereof in 
interstate commerce, in competition with other individuals and with cor- 
porations and other concerns likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of compe- 
tition in commerce as set forth therein. 

Mortimer Altshuler, in connection with the conduct of his business in 
commerce, as commerce is defined by the Federal Trade Commission Act, 
agreed that he, whether trading under the name Sol Altshuler, or under 
any other name, will cease and desist forthwith from: 

1. Offering for sale or selling any rebuilt or second-hand umbrella or 
umbrellas containing rebuilt or second-hand parts, unless there be securely 
attached to such umbrellas at an exposed and conspicuous place, with suffi- 
cient permanency to remain thereon in a clear, distinct and plainly legible 
condition throughout the sale or resale, distribution and handling incident 
thereto, tags or labels bearing full and nondeceptive disclosure of the fact 
that such umbrellas or parts are not new but are used, rebuilt or second- 
hand as the case may be; or from selling, offering for sale, advertising or 
otherwise representing any umbrella, or part thereof, as being new, when 
such is not the fact; 
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2. Offering for sale or selling umbrellas, the covering material of which 
is made of or contains rayon, without disclosure of the fact that such ma- 
terial is rayon, made clearly and unequivocally in the invoices and labeling, 
and in all advertising matter, sales promotional descriptions or representa- 
tions thereof however disseminated or published. (Apr. 23, 1945.) _ , 

4050. Umbrellas—Used, Rebuilt or Second-Hand as New and Com- 
position.—Max Dorf, Samuel Finkelstein, Nathan Biderman and Fred 
Bohrman, copartners trading as Liberty Umbrella Co. with principal place 
of business at New York, N. Y., engaged in the manufacture of umbrellas, 
primarily for use by women, and in the sale and distribution thereof in 
interstate commerce, in competition with other partnerships and with in- 
dividuals, corporations and other concerns likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair meth- 
ods of competition in commerce as set forth therein. 

Max Dorf, Samuel Finkelstein, Nathan Biderman and Fred Bohrman, 
in connection with the conduct of their business in commerce, as com- 
merce is defined by the Federal Trade Commission Act, agreed that they, 
and each of them, whether trading under the firm name “Liberty Um- 
brella Company” or under any other name, will cease and desist forthwith 
from: 

1. Offering for sale or selling any rebuilt or second-hand umbrella or um- 
brellas containing rebuilt or second-hand parts, unless there be securely 
attached to such umbrellas at an exposed and conspicuous place, with 
sufficient permanency to remain thereon in a clear, distinct and plainly 
legible condition throughout the sale or resale, distribution and handling 
incident thereto, tags or labels bearing full and nondeceptive disclosure 
of the fact that such umbrellas or parts are not new but are used, rebuilt 
’ or second-hand as the case may be; or from selling, offering for sale, adver- 
tising or otherwise representing any umbrella, or part thereof, as being 
new when such is not the fact; 

2. Offering for sale or selling umbrellas, the covering material of which 
is made of or contains rayon, without disclosure of the fact that such ma- 
terial is rayon, made clearly and unequivocally in the invoices and labeling, 
and in all advertising matter, sales promotional descriptions or representa- 
tions thereof however disseminated or published. (Apr. 23, 1945.) 

4051. Concrete or Masonry Additive—‘‘Waterproofing,” ‘‘Frost- 
proof,’ Qualities, Properties or Results, Comparative Merits, Etc.—The 
Metalcrete Corporation, an Ohio corporation with place of business at 
Cleveland, Ohio, engaged in the sale and distribution of various commodi- 
ties including products for use as additives to or as applications on con- 
crete or masonry construction designated as ‘‘Metalcrete Metallic Water- 
proofing,” ‘‘Metalcrete Metallic Hardener,’ ‘Liquid Metalcrete’ and 
“Integral Liquid Metalcrete” and a roofing compound designated as 
“Graphilatum Liquid Roof Cement,”’ in interstate commerce, in competi- 
tion with corporations, firms and individuals likewise engaged, entered 
into the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Metalcrete Corporation, in connection with the sale and distribution in 
commerce as defined by the Federal Trade Commission Act, of the prod- 
ucts designated “Metalerete Metallic Waterproofing,” ‘Metalcrete 
Metallic Hardener,” “Liquid Metalcrete,” ‘Integral Liquid Metalerete”’ 
and “Graphilatum Liquid Roof Cement,’’ or any other products of sub- 
stantially the same composition or possessing substantially the same 
properties, agreed that it will forthwith cease and desist from: 

1. The use of the words “waterproof,” “waterproofing”’ or other word 
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_ or words of like meaning as designations for, as descriptive of, or with ref- 
erence to any of said products which is not effective as a waterproofing 


agent under all conditions of use; Provided, however, that if such product 
actually is an efficacious waterproofer under certain conditions, then in 
that case such words or expressions, whenever used, shall be immediately 


accompanied in equally conspicuous type by words or statements defi- - 


nitely and truthfully disclosing the particular condition under which the 


_ product is effective as a waterproofing agent. 


2. The use of the words “prevents freezing” or other words or expres- 


_ sions of like meaning as descriptive of or with reference to a product which, 


when used as an additive to concrete, cannot be depended upon to protect 


such concrete from freezing or render same frostproof under any and all 


ranges of temperature and conditions of use; Provided, however, that if 
such product actually is effective in preventing freezing under certain con- 
ditions, then in that case such words or expressions, whenever used, shall 
be immediately accompanied in equally conspicuous type by words or 
statements definitely and truthfully disclosing the particular condition 
under which such product will be effective in rendering concrete immune 
to freezing. 

3. The use of any statement or representation which tends or may tend 
to convey the belief or impression that said products or any thereof are 
permanent, or that any water repellent or other qualities of said products 
are permanent. 

4. Representing that “‘ Metalcrete Metallic Hardener” or a like product 
is wearproof or dustproof; that it is the only product of its kind that is 


-scientifically made; or that it will form a perfect chemical union with con- 
| crete. 


5. The use of any statement, depiction or other representation which 
connotes that “ Liquid Metalcrete”’ or a like product transposes the aggre- 
gates in concrete into a homogeneous solid, re-forms concrete, forms a new 


- chemical combination, re-crystallizes concrete into a fine grained or dense 


nonporous mineral substance, or causes concrete to be as hard as flint or 
to wear like steel. res LP 
6. Representing that the use of “Liquid Metalcrete”’ or a like product 


- will cause concrete floors to be dustless, acidproof, oilproof or dampproof, 


or immune to dust, flake, crack, or chipping. 

7. The use of the term “‘Metalcrete”’ or other term or word connoting 
metal as a designation for the product heretofore designated as “Integral 
Liquid Metalcrete,” and from the use of such word or words in any manner 
that tends or may tend to convey the belief or impression that said product 


consists of or is made with metal. 


8. Representing, directly or inferentially, that the use of the product 


heretofore designated as “Integral Liquid Metalcrete” or a like product 
results in stronger concrete after the curing thereof, or causes cement floors 
to be dustproof, wearproof or waterproof. 


9. Representing that ‘‘Graphilatum Liquid Roof Cement” or a like 
product is ‘equivalent to TEN coats of any kind of roof paint” or any 


coats thereof not definitely established by proof. 


10. Representing, directly or inferentially, that “Graphilatum Liquid 


- Roof Cement” or a like product retains its elasticity permanently, that it 


cannot crack or chip off, or that a new roof coated therewith will last as 
long as the building regardless of the type or character of such roofing or 
building. =the 

Li: Repeaeniioe generally that “Graphilatum Liquid Roof Cement” 
or a like product has supplanted paint for protective purposes or gives 
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greater durability; and if representation be made as to any such proper- 
ties or qualities it shall, whenever made, be definitely limited to the spe- 
cific conditions under which such product has supplanted paint or provided 
greater durability. (Apr. 23, 1945.) 

4052. Stationery—Contents, ‘‘Engraved”’ and ‘‘Embossed.’’—Fred V. 
Lehman and Phillip M. Couturier, copartners, trading under the firm 
name of Pacific Fine Arts, with principal place of business at Los Angeles, 
Calif., engaged in the sale and distribution of stationery designed for use 
by members of the military services, in interstate commerce, in competi- 
tion with other partnerships and with individuals, corporations and other 
concerns likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition in commerce as 
set forth therein. ‘ 

Fred V. Lehman and Phillip M. Couturier agreed that, in connection 
with the advertising, offering for sale, sale and distribution of their cor- 
respondence packs in commerce, as commerce is defined by the Federal 
Trade Commission Act, they and each of them, whether trading as Pacific 
Fine Arts, or under any other name, will cease and desist forthwith from: 

1. Representing in any manner, contrary to fact, that the said cor- 
respondence pack contains 24 letterheads, or that the said pack contains 
any designated number of letterheads in excess of its actual letterhead 
content. 

2. The use of the word “engraved” or the word “embossed ”’ as descrip- 
tive of printed lettering which is neither engraved nor embossed, and from 
the use of the said words, or either thereof, in any way, the effect of which 
conveys or tends or may tend to cause the impression or belief, contrary 
to fact, that the said lettering is the result of a process of engraving or 
embossing, as such terms are generally recognized and understood to mean 
in the trade and by the purchasing public. 

3. The use of the word “engraved,” or of any other word of similar 
connotation, as descriptive of the insignia appearing on the stationery 
which, in fact, is not engraved. (Apr. 23, 1945.) : 

4053. Women’s Slips and Nightgowns—Composition.—David Korn 
& Co., Inc., a New York corporation with its place of business at New 
York, N. Y., engaged in the sale and distribution of merchandise, including 
women’s rayon slips and nightgowns in interstate commerce, in competi- 
tion with corporations, firms and individuals likewise engaged, entered 
into the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

David Korn & Co., Inc., in connection with the sale and distribution of 
its merchandise in commerce as defined by the Federal Trade Commission 
Act, agreed that it will forthwith cease and desist from: 

1. Representing that its garments are fagoted or sewn with nylon 
thread when in fact they are sewn with other than nylon thread: and from 
the use of any statement or representation or of the word “nylon ” in any 
manner that tends or may tend to convey the belief or impression that 
garments are made of nylon when, in fact, they are made of material or 
fibers other than nylon. 

2. Advertising, branding, labeling, invoicing, selling or offering for sale 
products composed in whole or in part of rayon without clearly disclosing 
by the use of the word ‘“‘rayon,” the fact that such products are composed 
of or contain rayon; and, when a product is composed in part of rayon and 
in part of fibers or material other than rayon, from failing to disclose, in 
immediate connection or conjunction with the word “rayon,” and in 
equally conspicuov type, each constituent fiber of said product in the 
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order of its predominance by weight beginning with the largest single con- 
stituent. (Apr. 25, 1945.) 

4054. Umbrellas—Composition.—Frankford Umbrella Manufacturing 
Co., Inc., a corporation with principal place of business at Philadelphia, 
Pa., engaged in the manufacture of umbrellas and umbrella coverings and 
in the shipment thereof in interstate commerce, in competition with other 
corporations and with individuals, partnerships and other concerns like- 
wise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set forth 
therein. 

Frankford Umbrella Manufacturing Co., Inc., agreed that, in connec- 
tion with the conduct of its business in commerce, as commerce is defined 
by the Federal Trade Commission Act, it will cease and desist forthwith 
from offering for sale or selling umbrellas, the covering material of which 
is made of or contains rayon, without disclosing that such material is 
rayon, made clearly and unequivocally in the invoices and labeling and in 
all advertising matter, sales promotional descriptions or representations 
thereof however disseminated or published. (Apr. 26, 1945.) 

4055. Furniture—Fictitious Prices.—Case-Littell Co., a Washington 
corporation with place of business at Seattle, Wash., engaged in the sale 
and distribution of furniture in interstate commerce, in competition with 
corporations, firms and individuals likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

Case-Littell Co., in connection with the offering for sale, sale and dis- 
tribution of its furniture or other merchandise in commerce as defined by 
the Federal Trade Commission Act, agreed that it will forthwith cease and 
desist from representing as the customary or regular prices or values of fur- 
niture items or other merchandise, amounts which are, in fact, fictitious 
and in excess of those at which such articles are regularly and customarily 
offered for sale in the normal and usual course of business; or representing 
by statement or implication that a purchaser at the price offered saves the 
difference between said sales price and such purported regular price. (Apr. 
26, 1945.) ; 

4056. Spark Plug Cable Sets—Corporation, Manufacturer, Used, 
Second-Hand, Etc. as New and ‘‘Guaranteed.”—George Rogers, Jr., an 
individual, with place of business in San Antonio, Tex., engaged under the 
trade name “‘Pluggers, Inc.,” in the sale and distribution of spark plug 
cable sets in interstate commerce, in competition with other individuals 
and with corporations and other concerns likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair meth- 
ods of competition in commerce as set forth therein. } 

George Rogers, Jr., agreed that, in connection with the advertisement, 
offering for sale, sale and distribution of his spark plug cable sets in com- 
merce, as commerce is defined by the Federal Trade Commission Act, he 
will cease and desist forthwith from: 

1. The use of the letters “Inc.” as part of or in connection with the 
trade name under which he conducts his business, and from the use of the 
said letters or the representation of himself as ‘‘President,” or any other 
purported corporate officer, the effect of which conveys or tends to convey 
the impression or belief that the business conducted by him is that of a 

entity. i 
HO eee aati that the products offered for sale and sold by him un- 
der the name “Pluggers, Inc.,” or any other name, are manufactured by 
him, or that he either actually owns and operates or directly and absolutely 
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controls the plant or factory in which said products are made or manu- 
factured. 

3. Representing that said products, which are made either in whole or 
in part of used, second-hand, discarded or salvaged material, are new or 
are made from new material by failure to clearly and unequivocally dis- 
close that they are composed of used, second-hand, discarded or salvaged 
material, as the case may be, in some conspicuous place on an exposed 
surface of the carton or container in which said products are packed, in the 
invoicing and labeling of said products, and in all advertising matter, sales 
promotional descriptions or representations thereof however disseminated 
or published. 

4. The use of the word ‘‘ Guaranteed,” or of any other word or words of 
similar meaning, unless, whenever used, clear and unequivocal disclosure 
is made in-connection therewith of exactly what is offered by way of secu- 
rity; and from the use of any guarantee unless strict and complete perform- 
ance is made therewith. (Apr. 26, 1945.) 

4057. Textile Fabrics—Composition.—Sidney Blumenthal & Co., Inc., 
a New York corporation with principal place of business at New York, 
N. Y., engaged in the sale and distribution of textile fabrics in interstate 
commerce, in competition with corporations, firms and individuals like- 
wise engaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth therein. 

Sidney Blumenthal & Co., Inc., in connection with the sale and distribu- 
tion of its textile fabrics in commerce as defined by the Federal Trade Com- 
mission Act, agreed that it will forthwith cease and desist from advertising 
branding, labeling, invoicing, selling or offering for sale products composed 
in whole or in part of rayon without clearly disclosing, by the use of the 
word ‘‘rayon,” the fact that such products are composed of or contain 
rayon; and, when a product is composed in part of rayon and in part. of 
fibers or material other than rayon, from failing to disclose, in immediate 
connection or conjunction with the word ‘“‘rayon,” and in equally con- 
spicuous type, each constituent fiber of said product in the order of its 
predominance by weight beginning with the largest single constituent. 
(May 1, 1945.) 

4058. Hair Waving Preparations—Safety and Qualities, Properties or 
Results.—Turbanway, ine., a Delaware corporation with its principal 
place of business at New York, N. Y., engaged in the sale and distribution 
in interstate commerce of two preparations, one a so-called Miracurl Ex- 
pansion (Forming) Lotion and the other Miracurl Contraction (Fixing) 
Solution, together with various other supplies and accessories, used in con- 
nection with what is referred to as the Turbanwav Method of Permanent 
Hair Waving. ‘The said corporation has caused and now causes its said 
preparations and products, when sold, to be shipped from its place of busi- 
ness in New York or, by drop-shipment from the place of their manufac- 
ture at Newark, N. J., to purchasers thereof—jobbers selling to licensed 
beauticians and others—located in various States and within the District 
of Columbia. It has been, at all times herein referred to, and now is en- 
gaged in competition with other corporations and with individuals, firms 
and other concerns likewise engaged, and has entered into the following 
agreement to cease and desist from the alleged unfair methods of competi- 
Be edmeau ns S as set forth therein. 

_ Turbanway, Inc., agreed that, in connection with the sale and distribu- 
tion in commerce, as defined by the Federal Trade Commission Re, 
advertising, by the means and in the manner above set forth, of the afore- 
said Miracurl Expansion (Forming) Lotion and Miracurl Contraction 
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(Fixing) Solution for use in connection with its so-called Turbanwav 
Method of Permanent Hair Waving, or of any other preparations com- 
posed of substantially the same ingredients or possessing substantially the 
same properties, whether sold under the same or any other name or names, 
it will cease and desist forthwith from: 

1. Stating or representing that no harmful chemical is contained in the 
aforesaid preparations used in the so-called Turbanwav Method. 

2. Stating or representing that the use of said Method will improve the 
condition of hair to which it is applied, or will cause the production of 
waves having all the characteristics and qualities of waves resulting from 
or produced by natural growth. (May 1, 1945.) 

4059. Processing Fabrics—‘‘Rainproof.”—Geltman Sponging Co., an 


_ Ohio corporation with its place of business at Cleveland, Ohio, engaged in 


the processing of fabrics for manufacturing and merchandising concerns 
which sell and distribute such processed materials in interstate commerce, 
and in the furtherance of such processing business, it disseminates in com- 
merce labels to be attached to articles made from the materials so pro- 
cessed; in competition with corporations, firms and individuals likewise 
engaged, entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth therein. 

Geltman Sponging Co., in connection with the sale and distribution of 
Durotized or similarly treated fabrics in commerce as defined by the Fed- 
eral Trade Commission Act, or the promotion thereof in the manner above 
set forth, agreed that it will forthwith cease and desist from representing, 
or from furnishing others with the means to represent, that such materials 
are “‘rainproof”’ or otherwise have been rendered effectively waterproof. 
(May 1, 1945.) 

-4060. Soaps—Composition.—Superior Soap Corp., a New York corpo- 
ration, with place of business at New York, N. Y., engaged in the sale and 
distribution of granulated and liquid soaps in interstate commerce, in com- 
petition with corporations, firms and individuals likewise engaged, entered 
into the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Superior Soap Corp., in connection with the sale and distribution of its 
soaps in commerce as defined by the Federal Trade Commission Act, 
agreed that it will forthwith cease and desist from: 

1. Representing in any manner that a soap which does not contain 
olive oil to the exclusion of all other oils is an olive oil soap. 

2. Using the brand name “ Annabelle Olive Castile Shampoo Granules’’ 
or other brand name or names of similar import or meaning containing the 
word “Olive” or any equivalent term, or any fictitious term or word simu- 
lating or connoting the word “Olive” to describe, designate or in any way 
refer to soap the oil content of which is not wholly olive oil. Nothing con- 
tained herein shall prevent the use of a brand name containing the word 
“olive,” or other word or term of similar import or meaning, to describe or 
designate a soap containing olive oil combined with other oil or oils, if it be 
clearly, conspicuously and truthfully designated that such soap is not 
made wholly of olive oil, provided that olive oil is present in said soap in 
sufficient amount to substantially effect its detergent or other qualities. 
(May 8, 1945.) 

4061. Beauty Shop Supplies—Qualities, Properties or Results, Sci- 
entific or Relevant Facts, Composition, Free, Etc.—American Beauty 
Products Co., an Illinois corporation with place of business at Chicago, 
Ill., engaged in the sale and distribution of beauty shop supplies, including 
certain vitamin preparations, in interstate commerce, in competition with 
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corporations, firms and individuals likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. Rech 

American Beauty Products Co., in connection with the sale and distribu- 
tion of its commodities in commerce as defined by the Federal Trade Com- 
mission Act, or the advertising thereof by the means or in the manner 
above set forth, agreed that it will forthwith cease and desist from repre- 
senting, directly or inferentially: 

(a) That the preparation referred to as ‘“American’s Anti-Gray Hair 
Vitamins” and as “American’s Anti-Gray Hair and Nail Vitamins,” or 
any ingredient thereof, can restore the natural color of the hair, enable one 
to get rid of gray hair, lose or say goodbye to gray hair, improve the tex- 
ture of the skin or the elasticity of the fingernails or improve the com- 
plexion. 

(b) That gray hair is usually or frequently the sign of vitamin defi- 
ciency or that the vitamin method of restoring the original or natural color 
of hair has proven successful or satisfactory in 88 percent of the cases 
tested or in any other percentage or proportion of such cases. 

(c) That calcium pantothenate is ‘the anti-gray hair” vitamin or an 
“anti-gray hair vitamin factor’? or, by other statement or implication, 
that an intake thereof would have a favorable effect on the grayness or 
dullness of hair, on brittle nails or on “ off-color’? complexion; and from the 
use of the words ‘‘anti-gray hair”’ or terms of like connotation as pur- 
porting an efficacious property of any product thus offered for sale, or any 
component thereof. 

(d) That the preparation referred to as ‘‘American’s Vitamin B;”’ com- 
bats fatigue, aids digestion, is a source of added energy or pep; or by ex- 
pressions such as “‘for nerves” or otherwise, representing that said prepa- 
ration is a competent treatment or an adequate remedy for nervous dis- 
eases or ailments. 

(e) That the preparation referred to as “‘American’s Vitamins A and 
D” protects the entire respiratory tract, the lungs, the nose, the throat, the 
sinus, the eyes, or any thereof; or by expressions such as ‘‘for eyes and 
teeth” or otherwise, representing that such preparation is of any value for 
treatment of diseases of the eyes and the teeth. 

(f) That the preparation referred to as “American’s Vitamin B Com- 
plex”’ is an effective treatment for the complexion or for promotion or 
maintenance of general good health. 

(g) That the preparation referred to as ‘“‘Min-E-Vita,” or any ingredi- 
ent thereof, is competent to endow the user with beauty, charm or vitality, 
or is an effective treatment or an adequate remedy to bring about renewed . 
vigor, alertness of mind, general health improvement, the staving off of 
early body degeneration, or the preservation of sharpness of mind. 

(h) That the preparation offered for sale and sold as ‘“‘ Vitamins & Min- 
erals” or “V & M” contains 18 minerals or any number thereof in excess 
of the true content; gives more than the daily requirements of minerals, 
or any ratio thereof in excess of their true proportions; endows the user 
with more or added vitality, added energy or energy for long hours; re- 
lieves strains trying on the temper and disposition; keeps the nerves from 
jangling; is first for beauty, radiant health and vigor; bolsters health; keeps 
resistance to disease high; combats fatigue or mid-day droop; enables one 
to retain youthful beauty or the healthy glow of a small child; provides as 
a supplement all the necessary food elements to bring about such favor- 
able conditions; or otherwise, that it would be efficacious in producing any 
such results. 
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_ (@) That by the use of its Vitamins & Minerals, or any preparation of 
like composition, one can keep fit, beautiful or up to par, at all times or 
at all; can avoid or correct facial age lines, a general appearance of aging, 
crippled or dried fingernails, loss of hair, poor posture, poor complexion or 
loss of weight; or by statement or connotation, that by means thereof one 
can effectively treat peptic ulcer, neuritis, arthritis, heart disease, tooth 
and gum infections, can prevent low-grade infections, or can control 
cancer, pernicious anemia or digestive disturbances. 

(7) That vitamins are of little value without minerals; that lacking 
minerals, vitamins are useless; that many of our foods, fruits, vegetables 
and grains no longer contain enough of essential minerals no matter how 
much may be eaten; or that reports show 99 percent, or any other exag- 
gerated or unauthentic proportion, of our people are deficient in minerals. 

(k) That many common ailments can be traced back to vitamin and 
mineral deficiencies; that symptoms such as lowered resistance to colds, 
hay fever, asthma, pimples, acne, eczema, hyperacidity, arthritis, painful 
menstruation, peptic ulcer, heart disease, tooth and gum infections, low- 
grade infections, cancer and pernicious anemia are in any sense an indica- 
tion of vitamin deficiency; or that they can be relieved or corrected by the 
administration of any vitamin preparation. 

(2) That symptoms such as general depression, tiredness, listlessness, 
nervousness and lack of vitality usually are indicative of some vitamin 
deficiency; or that any of the preparations hereinabove named would be 
of value in correcting or relieving the diseased conditions so manifested. 

(m) That any of the following symptoms, diseases or conditions result 
from vitamin deficiency: is 


Vitamin A. 
Sinusitis, other respiratory disorders, kidney inflammation, colds, gen- 


eral degeneration and inflammation of mucus membranes, corneal ulcer, 
tear duct infection, weak lifeless hair, failure of blood regeneration, per- 
nicious anemia, kidney stones, improper muscular function, abscessed 
ear, inflammation and swelling of tongue, lack of growth of thyroid, en- 
larged thyroid, edema, ulcerative colitis, sexual degeneration; or that 
vitamin A improves vision, maintains health, stimulates secretions 
which lubricate respiratory tract, aids in reproduction and lactation, 
prevents and cures eye disease; 


Vitamin B Complex. : ae , 
Paralysis, peptic ulcers, bone marrow degeneration, pernicious anemia, 


decreased reproduction power; or that vitamin B complex improves 
complexion, brittle fingernails and hair quality, regulates nervous sys- 
tem, cures and prevents cataracts; 


Vitamin C. 
Degeneration of the reproductive organs, low blood pressure, bone ab- 


scess, cataract of eyes, anemia, damage to heart and general muscular 
system, injury to sex organs, reduced secretion of thyroid, rapid respira- 
tion, rapid heart action, peptic and duodenal ulcers, miscarriage and 


bone abscess; 


Vitamin D. ‘ 
Enlarged joints, lowers acidity of the intestinal tract, lowers resistance 


against tuberculosis; or that vitamin D cures arthritis; 
Niacin. 
Prevents certain skin disorders; 


Wheat Germ Oil. ' 
. Anti-sterility, reproduction vitamin factor; or is considered a contrib- 


uting factor in preventing sterility and miscarriage. 
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(n) That the product Vitamins & Minerals would be adequate to cor- 
rect any of the following symptoms, diseases or conditions, even in the 
comparatively rare cases where they might result from vitamin deficiency : 

Vitamin B Complex. 
Loss of weight, heart palpitation and enlargement, nervousness, poor 
appetite, beriberi, digestive disturbances, muscular soreness, dry, scaly 
skin, intestinal and colonic disturbances, labored breathing, peripheral 
neuritis, irritability, listlessness, constipation, diarrhea, convulsions; 
or that said Vitamins & Minerals stimulates appetite, aids in digestion 
or cures beriberi; 

Vitamin C. F 

Defective calcification of both bones and teeth, weakening of supporting 

cartilage and consequent displacement of bones, loss of weight, brittle 

bones with tendency to fracture; 

Niacin. 

Skin eruptions, sore mouth and tongue, digestive disturbances, nervous 

depression, pellagra. 

(0) That Vitamins & Minerals or any preparation of like compositio 
would be an adequate or effective treatment for joint pains other than 
those specifically due to scurvy. 

American Beauty Products Co. also agrees to cease and desist from: 

(p) Representing that any article of merchandise is ‘‘free’’ or without 
cost to the recipient when such article is not a gratuity, and the prospective 
recipient is required as a consideration to purchase some other article or 
articles or render some service in order to obtain the same. (May 8, 1945.) 

4062.. Furs or Fur Garments—Nature of Product.—Kaufman Fur Co., 
Inc., an Illinois corporation with place of business at Chicago, IIl., engaged 
in the sale and distribution of fur garments in interstate commerce, in com- 
petition with corporations, firms and individuals likewise engaged, entered 
into the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Kaufman Fur Co., Inc., in connection with the sale and distribution of 
furs or fur products in commerce as defined by the Federal Trade Com- 
mission Act, agreed that it will forthwith cease and desist from using the 
term ‘“‘Civet Cat’ or the word “‘Civet,”’ or words or terms of like meaning, 
in any way to designate or describe furs or fur garments made of the pel- 
tries of the little spotted skunk, or spilogale, or of any peltries other than 
civet peltries. (May 8, 1945.) 

4063. Concrete and Masonry Additive—‘‘Water Proof,” Qualities, 
Properties or Results and Unique.—Adolphe F. Van Wolf and Theo Van 
Wolf, copartners, operating under the firm name of Kedmont Manufactur- 
ing & Waterproofing Co. with place of business at Chicago, IIl., engaged in 
the manufacture of various materials for the treatment of concrete and 
masonry, and in the sale and distribution thereof in interstate commerce, 
in competition with firms, individuals and corporations likewise engaged, 
entered into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Adolphe F. Van Wolf and Theo Van Wolf, whether trading as Kedmont 
Manufacturing & Waterproofing Co., in their individual names, or by any 
other designation, in connection with the sale and distribution of their 
products in commerce as defined by the Federal Trade Commission Act, 
agreed that they and each of them will forthwith cease and desist from: 
_ (a) The use of the words “water proof,” ‘“waterproofs,” ‘“ waterproof- 
ing”’ or terms or expressions of like import as a designation for, as descrip- 
tive of or with reference to Preservatex, Preservatex HE or EEB, Durotex, 
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Terrazzotex or any other product which is not effective as a waterproofing 
agent under all conditions of use; Provided, however, that if such product 
is an efficacious waterproofer under certain conditions, then in that case 
such descriptive words whenever used shall be immediately accompanied, 
in equally conspicuous type, by words or statement definitely and truth- 
fully disclosing the particular conditions under which it may be effective 
for the purposes named or indicated. 

(b) Representing that Preservatex insures floors permanently, that 
Durotex permanently increases the tensile and compressive strength of 
concrete, that Terrazzotex provides a permanent floor treatment; and from 
the use of any other representation connoting or tending to convey the 
impression or belief that any such product is permanent or everlasting, or 
affords permanent or everlasting protection or properties to walls, floors or 
structures to which it is applied. 

(c) Representing that Preservatex is wear proof or dust proof; makes 
concrete as hard as granite; makes concrete tanks nonabsorbent to liquids; 
transforms soft, crumbling, dusting floors into new hard dustproof ones; or 
by statement or implication, that it fills in the ingredients left out of an 
impoverished concrete mixture. 

(d) Representing that Durotex prevents freezing, is an adequate anti- 
freeze compound, is unique in the development of concrete; or that all con- 
crete work needs Durotex. 

(e) Representing that Terrazzotex makes a floor impervious to or im- 
penetrable by liquids or stains, without regard to their nature or composi- 
tion; that it creates a nonslippery finish on floors unless it be clearly indi- 
cated that wet floors are thereby made more slippery; or that it prevents 
pitting other than that caused by cleansing preparations. (May 8, 1945.) 

4064. Chicks—‘U.S.R.O.P.” and Guarantee.—Thomas FE. Sullivan, 
sole trader, operating as Dr. Sullivan’s Springfield Chick Hatchery, with 
place of business at Springfield, Minn., engaged in the sale and distribution 
of poultry chicks in interstate commerce, in competition with individuals, 
firms and corporations likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

Thomas E. Sullivan, whether trading as Dr. Sullivan’s Springfield Chick 
Hatchery or by any other name or style, agreed that in connection with 
the offering for sale, sale and distribution of his chicks in commerce as de- 
fined by the Federal Trade Commission Act, he will forthwith cease and 
desist from: 

(a) The use, in his advertising, trade literature or otherwise, of state- 
ments, terms or expressions such as ‘R.O.P. sired,” “R.O.P. males sire 
our chicks,” “‘R.O.P. quality-bred chicks,” “ Dr. Sullivan’s R.O.P. quality 
chicks,” ‘Pure bred Hanson and Ghostley R.O.P. strain,” “Pure R.O.P. 
breeding in both sires and dams,” ‘‘This grade of R.O.P. White Leg- 
horns,” or terminology of like import that conveys or may tend to convey 
the impression or belief that such chicks are R.O.P. or that they are sired 
by U.S.R.O.P. Males. 

(b) Representing, as by statement “Here’s What R.O.P. Breeding 
Means to You,” by reference to U. S. supervision or other details of the 
National Poultry Improvement Plan, by designation of his production 
method as an R.O.P. improvement breeding program, by other subtle use 
of the Plan’s terminology, or in any way, that he participates in said Plan, 
or that chicks offered for sale and sold by him are produced in U. 8. Ap- 
proved hatcheries. S caaglite sae, 

(c) Representing, directly or by implication, that his chicks are one step 
above, or that they rate even as high as, U.S, Certified chicks. 
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(d) Representing that his chicks are ““R.O.P. quality-bred,” of “pure 
R.O.P. breeding,” “pure bred R.O.P. strain,” from “R.O.P. stock, from 
“R.O.P. Breeding Stock”; that he buys thousands of “R.O.P. breeders 
every year; or otherwise, that the sires and dams of such chicks are duly 
certified or recognized U.S.R.O.P. breeders. 

(e) Designating any representation or agreement as a ‘‘14-Day Guar- 
antee,” a guarantee, guaranty or warranty, which involves a service charge 
or calls for the payment of additional money by the purchasers of said 
chicks. (May 9, 1945.) . 

4065. Clothing Products—Composition.—Henry I. Lebowitz, Mortimer 
C. Lebowitz, Esther Lebowitz, Martin Lebowitz and Leonard Lesley, co- 
partners, trading as Morton’s with their principal place of business at 
Washington, D. C., engaged in the operation of a retail business involving 
the sale of clothing, including wool sweaters, in the District of Columbia, 
in competition with other partnerships and with individuals, corporations 
and other concerns likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Henry I. Lebowitz, Mortimer C. Lebowitz, Esther Lebowitz, Martin 
Lebowitz and Leonard Lesley agreed that, in connection with the adver- 
tisement, offering for sale, sale and distribution of clothing products in 
commerce, as commerce is defined by the Federal Trade Commission Act, 
they, and each of them, will cease and desist from using the word ‘‘Shet- 
land,” or any simulation thereof, either alone or in connection or conjunc- 
tion with any other word or words, to designate, describe or refer to any 
product that is not composed wholly of wool of Shetland sheep raised on 
the Shetland Islands or the contiguous mainland of Scotland. If, however, 
a product is composed in substantial part of wool of Shetland sheep and in 
part of other fibers or materials, such word may be used as descriptive of 
the Shetland wool content if there are used in immediate connection or 
conjunction therewith, in letters of at least equal size and conspicuousness, 
words truthfully describing such other constituent fibers or materials. . 
(May 17, 1945.) 

4066. Hair and Scalp Preparations— Qualities, Properties or Results, 
Scientific or Relevant Facts, Unique Nature or Situation, Etc.—George C. 
Dates and Mildred Temple Dates, copartners, trading as George C. Dates 
& Associates, with place of business at Philadelphia, Pa., engaged in the 
sale and distribution of various cosmetic and/or drug preparations for use 
as applications to the hair and scalp, including a kit or assortment of vials 
of cosmetic or drug preparations, and bottles of cosmetic or drug prepara- 
tions designated as ‘“‘Sebol,’”’ “Shampoo DX-2,” “Hydrosul”’ and “ Di- 
oxynol,’’ in interstate commerce, in competition with individuals, firms 
and corporations likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in com- 
merce as set forth therein. 

George C. Dates and Mildred Temple Dates, whether trading under 
their own names, under the trade name of George C. Dates & Associates, 
or under any other trade name or style, in connection with the sale and 
distribution of their said cosmetic and/or drug preparations in commerce 
as defined by the Federal Trade Commission Act, or the advertising 
thereof by the means or in the manner above set forth, agreed that they 
and each of them, either individually or as copartners, will forthwith cease 
and desist from representing, directly or inferentially: 

1. That they can prevent baldness; that their said preparation affords 
an adequate remedy for baldness or have any therapeutic value in the 
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treatment thereof; that they can correct or eliminate the cause or causes 
of baldness; or that 85 percent of all baldness, or other excessive propor- 
tion thereof, is due to scalp conditions or disorders which can be corrected 
or checked if properly treated in time. 

2. That they can prevent the loss of hair, promote the growth of hair, 
or assure the keeping or saving of the hair. 

3. By statement or connotation, that dandruff or dry or itching scalp 
are signs of approaching baldness; or that they can correct scalp disorders 
or completely free the scalp of dandruff. 

4. That George C. Dates is the “foremost scalp specialist’’ or ‘‘ Pennsyl- 
vania’s leading scalp specialist’’ or that he or operatives of ‘‘George C. 
Dates & Associates’’ are properly termed as scalp specialists, that is to 
say, experts highly skilled in the pathology, diagnosis and scientific treat- 
ment of morbid conditions affecting the scalp. 

5. That operatives of ‘George C. Dates & Associates” are qualified by 
training and experience adequately to diagnose morbid conditions of the 
hair and scalp or to prevent or render appropriate treatment for such con- 
ditions; or that they are licensed to treat dandruff, scalp itch, falling hair 
or morbid conditions of the scalp or hair. 

6. By statement or connotation that advancing years or old age does 
not cause hair loss or baldness. 

7. By depictions of scientific apparatus and research equipment or by 
statement or implication, that George C. Dates or operatives of ‘‘George 
C. Dates & Associates” have, through diligent study and sciéntific experi- 
' ments, developed approved medications or treatments essentially different 
from those in common use for the cleaning, oiling, and perfuming of the 
hair and scalp, for the temporary relief of itching scalp, and for the re- 
moval of loose scales of dandruff; or that, for practical purposes, any effect 
resulting from the use of their said preparations or any thereof exceeds that 
of cleaning, oiling or perfuming the hair or scalp, slightly irritating the 
scalp, temporarily relieving itching scalp, or removing loose scales of 
dandruff. 

It is further agreed by the said George C. Dates, whether trading under 
his own name, under the trade name George C. Dates & Associates, or un- 
der any other trade name or style, in connection with advertising, sale or 
distribution of said preparations as aforesaid, that he will forthwith cease 
and desist from representing that an examination of a sample of hair and 
an analysis of a questionnaire prepared by a prospective customer will 
yield information on which he or his associates or anyone could determine 
the condition of the hair or scalp or enable anyone to offer adequate treat- 
ment for the prevention of baldness or the regrowth of hair. (May 21, 
1945.) 

4067. Barber Tools—Manufacturer, ‘‘Hand-Forged” and ‘‘Hand- 
Made.”—Carl Monkhouse, an individual, trading as Ace Cutlery Co., 
whose place of business is at Ellicottville, N. Y., engaged for more than one 
year last past in the business of selling certain barber tools under the trade 
designation ‘‘C-Mon,” such sales having been made by him direct to vari- 
ous army camps in different States and also to Peter J. Michels, Inc., a 
New York corporation located at Brooklyn, N. Y., which, in turn, has 
sold said products in interstate commerce, and the said Carl Monkhouse 
and Peter J. Michels, Inc., have been in competition with other individuals 
and with corporations and other concerns likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair meth- 
ods of competition in commerce as set forth therein. 

Carl Monkhouse, an individual, whether trading as Ace Cutlery Co. or 


808 FEDERAL TRADE COMMISSION DECISIONS 


under any other name, and by Peter J. Michels, Inc., a corporation, agreed 
that in connection with the offering for sale, sale and distribution of the 
so-called C-Mon barber tools in commerce, as commerce is defined by the 
Federal Trade Commission Act, he and it will cease and desist forthwith 
from: 

1. Representing, as by the use of the word ‘‘manufacturers, maker,” 
or the words “manufactured by” in advertising or printed matter used by 
him or it, that he or it makes or manufactures the razors, strops or hones 
offered for sale and sold under the trade name “‘C-Mon”’; and from the 
use of the said quoted words, or of any other word or words of similar con- 
notation, either alone or in connection with any other word or words, or in | 
any way, so as to import or imply or the effect of which tends or may tend 
to cause or ¢6nvey the impression or belief, contrary to fact, that the said 
individual or the said corporation actually owns and operates or directly 
and absolutely controls the plant or factory in which said products are 
made or manufactured. 

2. The use of the words “‘hand-forged”’ as descriptive of products which 
are not forged by hand or which are forged by mechanical means, and from 
the use of the term “hand-made” to represent, designate or refer to 
products which are not in fact made by hand. (May 21, 1945.) 

4068. Umbrellas—Used, Rebuilt or Second-Hand as New and Com- 
position.— Nathan Kupfer, an individual, trading as Coast to Coast Um- 
brella Co., with principal place of business at New York, N. Y., engaged 
in the manufacture of umbrellas, primarily for use by women, in interstate 
commerce, in competition with other individuals and with corporations 
likewise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set forth 
therein. 

Nathan Kupfer, in connection with the conduct of his business in ‘com- 
merce, as commerce is defined by the Federal Trade Commission Act, 
agreed that he, whether trading under the name Coast to Coast Umbrella: 
Co., or under any other name, will cease and desist forthwith from: 

1. Offering for sale or selling any rebuilt or second-hand umbrella or 
umbrellas containing rebuilt or second-hand parts, unless there be securely 
attached to such umbrellas at an exposed and conspicuous place, with 
sufficient permanency to remain thereon in a clear, distinct and plainly leg- 
ible condition throughout the sale or resale, distribution and handling in- 
cident thereto, tags or labels bearing full and nondeceptive disclosure of 
the fact that such umbrellas or parts are not new but are used, rebuilt or 
second-hand as the case may be; or from selling, offering for sale, adver- 
tisig or otherwise representing any umbrella, or part thereof, as being 
new, when such is not the fact. 

2. Offering for sale or selling umbrellas, the covering material of which 
is made of or contains rayon, without disclosure of the fact that such ma- 
terial is rayon, made clearly and unequivocally in the invoices and labeling, 
and in all advertising matter, sales promotional descriptions or representa- 
tions thereof however disseminated or published. (May 21, 1945.) 

4069. Rings and Watches—Composition.—National Manufacture & 
Stores Corp., a Delaware corporation, with its general offices at Atlanta, 
Ga., and operating a chain of retail furniture stores in a number of the 
southern States, including a department store, under the name Lawrence | 
Furniture Co., at Memphis Tenn., engaged in the sale and distribution of 
merchandise, including items such as rings and watches, in interstate 
commerce, in competition with corporations, firms and individuals like- 
wise engaged, entered into the following agreement to cease and desist from 
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the alleged unfair methods of competition in commerce as set forth therein. 

National Manufacture & Stores Corp., in connection with the offering 
for sale, sale and distribution of its merchandise in commerce as defined b y 
the Federal Trade Commission Act, agreed that it will forthwith cease and 
desist from advertising, labeling or otherwise designating rings, watches 
or other articles of less than 24 karat fineness as “solid gold”’ ; or by any 
words or expressions of like implication, representing that such an article 
is composed throughout of 24 karat gold. If the word “gold” be used in 
any advertising description or branding of an alloy containing the element 
gold, then in immediate connection therewith the karat fineness through- 
out of such alloy shall be indicated by a proper quality mark or designation 
—all in like lettering of equal size. (May 21, 1945.) 

4070. Chicks—‘‘U.S.R.O.P.” and Guarantee-—Herman G. Hayes, 
sole trader, operating as Hayes’ Hi-Grade Hatchery, with place of busi- 
ness at Twin Falls, Idaho, engaged in the sale and distribution of poultry 
chicks in interstate commerce, in competition with individuals, firms and 
corporations likewise engaged, entered into the following agreement. to 
cease and desist from the alleged unfair methods of competition in com- 
merce as set forth therein. 

Herman G. Hayes, whether trading under his own name, under the trade 
name of Hayes’ Hi-Grade Hatchery, or under any other trade name or 
style, in connection with the sale and distribution of his chicks in com- 
merce as defined by the Federal Trade Commission Act, agreed that he 
will forthwith cease and desist from: 

1. The use, in his advertising, trade literature or otherwise, of state- 
ments, terms or expressions as “R.O.P. Sired,” “U.S.R.O.P. Sired,” 
‘“Production-Bred R.O.P. Sired Chicks,” or terminology of like import 
-that conveys or tends to convey the impression or belief that such chicks 
are sired by U.S.R.O.P. Males. 

2. The use of the words or phrases “‘U. 8. Approved,” ‘‘U. S. Approved 
Flock,” ‘‘U. 8. Approved Hatchery,” ‘“‘U.S.R.O.P. Supervising agents”’ 
or other term or expression of like meaning, in any manner that tends or 
may tend to convey the belief or impression that he participates in the 
National Poultry Improvement Plan, or that chicks offered for sale or sold 
by him are produced in U. 8. Approved hatcheries. 

3. Representing that the breeding flocks producing the chicks offered 
for sale and sold by him have been blood tested, when in fact all of such 
flocks and each fowl therein have not been actually blood tested by a per- 
son or persons properly qualified to conduct such test. 

4. Designating any representation or agreement as a “Two Weeks 
Livability Guarantee,” a guarantee, a guaranty or warranty, which in- 
volves a service charge or calls for the payment of additional money by 
the purchasers of said chicks. (May 21, 1945.) 

4071. Perfumes—Source or Origin and Composition.—lIone Scott, is 
an individual, trading as Aloha Novelty Co., and Ben J. Saeta, an individ- 
ual, trading as Courtesy Sales Co. Hach of said individuals conducts 
business at her or his separate address at Los Angeles, Calif. The said 
Ione Scott, for more than one year last past, has purchased perfumes from 
a local source or sources and, after bottling, labeling and packaging the 
same, has sold practically all of said perfumes to the said Ben J. Saeta 
who, in cooperation with the said Ione Scott, has advertised said perfumes 
in commerce, as commerce is defined by the Federal Trade Commission 
Act, and thereafter sold and shipped said products in interstate commerce. 
The said individuals have been in competition with other individuals and 
with corporations and other concerns likewise engaged, and have entered 
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into the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therain. 

Ione Scott and Ben J. Saeta, whether trading as Aloha Novelty Co. or 
Courtesy Sales Co., or under any other name, agreed that they and each 
of them, in connection with the sale and distribution of the aforesaid 
perfumes, will cease and desist from disseminating or causing to be dis- 
seminated (a) by United States mails, or in commerce by other means, for 
the purpose of inducing, or which is likely to induce, directly or indirectly, 
the purchase in commerce of said perfumes, or (b) by any means, for the 
purpose of inducing, or which is likely to induce, directly or indirectly, the 
purchase in commerce of said perfumes, printed or advertising matter of 
whatever kind or description, wherein it is represented, contrary to fact, 
as by the use of the word ‘‘ Hawaii” or the words “Isles of Golden Dreams” 
that the said perfumes are made or compounded in the Hawaiian Islands. 
Each of the said individuals also agrees to cease and desist from the use in 
the advertising, or on the labeling of said perfumes, or otherwise, of the 
word “Pikake”’ or the words ‘‘ Heavenly Flowers of Hawaii,’’ or any other 
words of similar import, the effect of which tends or may tend to convey or 
cause the erroneous belief that said perfumes are made or compounded in 
said islands or that they have been made or compounded from essences of 
indicated Hawaiian flowers. Hach of the said individuals further agrees to 
cease and desist from the use of the word “‘Pikake,”’ or other Hawaiian 
flower name, as descriptive of the odor of a perfume which is not made or 
compounded from the essences of such flower; provided, however, if the odor 
of said perfume simulates that of an indicated flower, and the name 
thereof is used to describe such simulated odor, then in that case, said 
flower name shall be prominently accompanied by some other word or 
words printed in type equally. as conspicuous as that in which the used. | 
flower name is printed so as to indicate clearly that said perfume is not 
made or compounded from the essences of the named flower or that the 
odor of such perfume is other than genuine, that is to say, is not that de- 
see or Sei from the use of the essences of the named flower. (May 

1, 1945. 

4072. Quilt Pieces—Quantity, Qualities, Properties or Results, Free 
and Guarantee —Robert E. Knight, an individual, trading as The Rem- 
nant Shop, with principal place of business at Sesser, Ill., engaged in con- 
ducting a mail order business involving the sale of quilt pieces processed 
by him from remnants purchased from textile mills and junk dealers, in 
interstate commerce, in competition with other individuals and with cor- 
porations and other concerns likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of competi- 
tion in commerce as set forth therein. 

Robert E. Knight, in connection with the advertisement, offered for 
sale and sale of his packages of quilt pieces in commerce, as commerce is 
defined by the Federal Trade Commission Act, agreed that he, whether 
trading as The Remnant Shop or under any other name, will cease and de- 
sist forthwith from stating or representing: 

1. That the package offered for sale and sold by him contains “26 
Yds.” of materials or any other designated yardage, when in fact such 
package contains less than the yardage claimed. 

2. That the quilt pieces contained in the package are colorfast to either 
light or laundering, when in fact, they are not. 

3. That articles supplied in the package of quilt pieces are ‘‘Free,”’ 
when such articles are customarily included aspart of the package and 
their cost is included in the price of the complete package. 
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4. That the merchandise is sold on a “ Money-Back Guarantee”’ unless 
all the terms and conditions under which refund will be made to the cus- 
tomer are clearly and unequivocally disclosed. (May 28, 1945.) 

4073. Ammonia—Qualities, Properties or Results.—Helwig & Leitch, 
Inc., a Maryland corporation with principal place of business at Baltimore, 
Md., engaged, among other business activities, in the production of a 
household ammonia and in the sale thereof, under the brand name “Ma- 
jestic Ammonia”’ or “Majestic Ammonia No. 32,” in interstate com- 
merce, in competition with other corporations and concerns likewise en- — 
gaged, entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth therein. 

Helwig & Leitch, Inc., agreed that, in connection with the sale and dis- 
tribution of its so-called Majestic Ammonia in commerce, as commerce is 
defined by the Federal Trade Commission Act, it will cease and desist 
forthwith from the use of the statement ‘This Ammonia is Extra Strength. 
Use Smaller Quantity Than Usual” to represent or in referring to said 
preparation; and from the use of the said statement, or of any other state- 
ment of similar implication, the effect of which tends or may tend to cause 
or convey the belief or impression, contrary to fact, that the potency or 
effectiveness of said preparation is greater than that of competitive house- 
hold ammonias, or that the strength of said preparation is such that the 
same result may be accomplished by the use of less of said preparation 
than would be required if competitive ammonias were used. (May 28, 
1945. 

ioe 4. Ointment—Qualities, Properties or Results.—Dermatological 
Products Corporation, a New Jersey corporation, with principal place of 
business at Hoboken, N. J., and Samuel Thomas, Maurice C. Thomas and 
Philip C. Thomas who are and for some time past have been associated 
with the aforesaid corporation in the manufacture of pharmaceutical 
products, including a medicated salve designated ‘Dr. Thomas’ Oint- 
ment,” and in the advertisement and sale thereof in commerce, as com- 
merce is defined by the Federal Trade Commission Act, under the adopted 
trade name ‘‘Glenn Products Company.” The said corporation and the 
said individuals have been engaged at all times herein referred to in com- 
petition with other corporations and with individuals and other concerns 
likewise engaged, and have entered into the following agreement to cease 
and desist from the alleged unfair methods of competition in commerce as 

rth therein. ‘ 

Se ecioal Products Corporation and Samuel Thomas, Maurice C. 
Thomas and Philip C. Thomas agreed that in the dissemination of adver- 
tising, by the means and in the manner above set out, of the product 
designated ‘‘Dr. Thomas’ Ointment,” or any other product of substan- 
tially the same properties, whether sold under said name or any other 
name, they and each of them will cease and desist forthwith from repre- 
senting, directly or inferentially, that the said product would be effective 
as a treatment or as a palliative either for “‘old leg sores” or for “leg 
sores’’ which are the result of chronic conditions as, for example, diabetic 
ulcers and varicose ulcers. (May 28, 1945.) 

4075. Fur Garments—Nature, Quality, Prices, Earnings or Profits, 
Guarantee, Etc.—Samuel Rose, manager of a business owned by Sally 
Rose, conducted at New York, N. Y., by the trade designation Rose Fur 
Co. engaged in the mail order sale and distribution of fur garments in in- 
terstate commerce, in competition with individuals, firms and corporations 
likewise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set forth 


therein. 
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Samuel Rose and Sally Rose, whether trading as Rose Fur Co., in their 
own names, or by any other designation, in connection with their offering 
for sale, sale and distribution of fur garments or other merchandise in com- 
merce as defined by the Federal Trade Commission Act; agreed that they 
and each of them will forthwith cease and desist from: 

(a) The use of the terms “black northern seal,” “black baronet seal,” 
“black pieced seal,” ‘‘French seal,” ‘‘French beaver,” “black marten,” 
“golden sable,” “brown Australian,” ““minktone,” “‘sabletone,” “squirrel- 
ette,” “muskamink,” “minkolet,” or any other fictitious animal designa- 
tion or coined fur-connoting term as descriptive of or in connection with 
their fur products. 

(b) Using any animal or purported animal name or designation for fur 
which is not the true name of the animal producing the fur; Provided, that 
if the fur is so dyed as to simulate another fur, the fact that said fur is dyed 
shall be set forth as an integral part of its designation, and if the name of 
the animal whose fur is so simulated be given, such name shall be immedi- 
ately followed by and compounded with the word “dyed” together with 
the true name of the animal producing the fur as the last word of the de- 
scription—all words of the designation to be in like type and equally con- 
spicuous. 

(c) The use of the word “genuine” to describe a fur which has been 
processed or dyed to imitate the fur of an animal known by another name 
in commerce and in zoology. 

(d) Assertion that all their furs, as advertised in the manner above set 
forth, are exactly as represented, or that each one is called by its true name 

(e) Designating as ‘‘prime” any pelts which are not in point of fact 
first in excellence and of highest quality. 

(f) Representing that they offer the lowest prices with the highest qual- 
ity, or the best values money can buy; that the prices as quoted are the 
lowest wholesale prices ever offered or tremendous low wholesale prices 
for the type of product sold by them; that the same schedule given to both 
dealers and individuals is a “wholesale price list’’; that they are “direct 
wholesalers,” or by other implication, that direct sales to consumers are 
made at real wholesale prices; or that said prices mean the “greatest say- 
ings ever offered” or even any significant savings. 

(g) Representing, as by statement “on each sale you can easily earn 75 
to 100% profit,” or in any other manner, that distributors of their said 
merchandise generally make or can make profits in excess of the average 
net profit shown by them in the ordinary course of business and under 
normal conditions; that the customers of such retailers make an enormous 
guaranteed saving, or any saving, by reason of the prices quoted: or that 
said prices bring genuine fur coats to women who cannot afford to pa 
retail store prices. pay 

(h) Representing that savings are ‘‘guaranteed”’ to purcha i 
products; and from the use of such word or term of ike Senor Hout ane 
erence to their dealings or their merchandise unless, whenever used clear 
and unequivocal disclosure be made in connection therewith of exa tl 
bie is offered by way of security. erie 

7) Representing that their place of business is the recogni 
quarters for fur coats or is the fashion style headquarters; that tate a 
cern is the leading seller of the 1945 or any other fur season, or that nae 
one of the largest of its kind in the United States; that said concern oO i 
the building in which it is located or that the same is a “fur buildin 2 be 
pictorial delineation or otherwise, that it occupies the whole shersur ay re 
superimposure of nonexistent signs on pictures of such building, that a nl 
in truth so marked or denoted. (June 1, 1945.) : id 
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4076. Autcmobile Crank Case Oil Additive—Qua'ities, Properties or 
Results.—The Casite Corporation, a Michigan corporation with place of 
business at Hastings, Mich., engaged in the sale and distribution of a 
preparation for use as an additive to automobile crank case oil and desig- 
nated as ‘‘Casite,”’ in interstate commerce, in competition with corpora- 
tions, firms and individuals likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of competi- 
tion in commerce as set forth therein. 

The Casite Corporation, in connection with the sale and distribution in 
commerce as commerce is defined by the Federal Trade Commission Act, 
of the preparation designated ‘‘Casite’’ or any other preparation of sub- 
stantially the same composition or possessing substantially the same qual- 
ities, whether sold under such name or any other name or names, agreed 
that it will forthwith cease and desist from representing, directly or infer- 
entially, that by the use of said preparation an automobile will start as 
readily in the winter as in the summer or as easily in cold weather as in 
warm weather; that said preparation prevents oil from acting as a brake 
on the motor in winter weather; or otherwise that at winter temperatures, 
the viscosity of oil to which the preparation has been added as directed is 
comparable to that of oil of like grade at summer temperatures to which 
the preparation has not been added. (June 5, 1945.) 

4077. Counting and Filling Machine—Success, Use or Standing and 
Manufacturer.—Selig Kenneth Joseph, a sole trader, operating as Multi- 
Packer Distributing Co., with place of business at Glendale, Calif. Maulti- 
Packer Manufacturing Corporation is a California corporation with its 
place of business at Glendale, Calif. Selig Kenneth Joseph is or has been 
the president and secretary thereof. Said individual and corporation 
are or have been engaged in the sale and distribution of a counting and 
filling machine designated “ Multi-Packer’’ in: interstate commerce, in 
competition with individuals, corporations and firms likewise engaged, 
entered into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Selig Kenneth Joseph and Multi-Packer Manufacturing Corporation, 
in connection with the sale and distribution of their commodites in com- 
merce as defined by the Federal Trade Commission Act, agreed that they 
and each of them will forthwith cease and desist from: 

(a) Representing that said Multi-Packer has been tested by long and 
successful use, unless and until such be the case after a sufficient time shall 
have elapsed to warrant such representation. 

(b) Representing that many of the leading pharmaceutical firms in 
America are Multi-Packer purchasers, or any thereof which have not 
actually bought said device under the trade designation Multi-Packer; and 
from listing any firms as Multi-Packer customers contrary to fact. 

(c) Use of the word ‘‘ Manufacturing” or the term “Mfg.” as a part of 
their corporate or trade name or as descriptive of their business, until such 
time as they may own and operate or directly and absolutely control the 
plant or factory in which are made any and all articles thus offered for sale 
and sold. (June 8, 1945.) 

4078. ‘‘Lan-O-Kleen” Soap—Qualities, Properties or Results and 
Comparative Merits.—West Disinfecting Co., a New York corporation, 
with place of business at New York, N. Y., engaged in the sale and distri- 
bution of an industrial soap designated as ‘‘Lan-O-Kleen”’ in interstate 
commerce, in competition with corporations, firms and individuals likewise 
engaged, entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth therein. 
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West Disinfecting Co., in connection with the sale and distribution in 
commerce as defined by the Federal Trade Commission Act, or the adver- 
tising by the means-and in the manner above set forth, of the preparation 
heretofore designated “‘ Lan-O-Kleen”’ or any other preparation composed 
of substantially the same ingredients or possessing substantially the same 
properties, agreed that it will forthwith cease and desist from: 

1. The use of any representation that tends or may tend to convey the 
belief or impression that said preparation will prevent dermatitis or cause 
hands to be healthy. 

2. Representing, directly or inferentially, that the lanolin content of 
such preparation is absorbed by the skin, that it will replenish the natural 
oiliness of the skin, or that it leaves the hands naturally moist. 

3. The use of any representation to the effect. that the use of such prep- 
aration as a-cleansing agent leaves an oil film on the skin or that the lan- 
olin content thereof remains on the skin. : 

4. The use of any representation that tends to convey the belief or im- 
pression that said preparation relieves stiffness of the hands or that its use 
effects an increase in manual dexterity and work output. 

5. The use of the word “‘lanclin’’ or any word, term, pictorial or other 
representation connoting lanolin, in any manner that tends or may tend 
to convey the belief or impression that. the inclusion of lanolin in such 
preparation adds to the detergent or cleansing properties thereof or is of 
therapeutic value. 

6. Representing, directly or inferentially, that the lanolin content of 
said preparation acts as a buffer to soap alkali. 

7. Representing, by statements such as ‘‘away-and-beyond the com- 
mon concept of an industrial hand cleaner” that such preparation differs 
materially from all industrial soaps offered for sale and sold in competition 
therewith. (June 8, 1945.) 

4079. Flavoring Preparations—Composition and Tested, Approved or 
Endorsed.—One-Two-Three Co., Inc., a New York corporation with place 
of business at New York, N. Y., engaged in the sale and distribution of 
flavoring preparations designated as ‘1-2-3 MIXER” in interstate com- 
merce, in competition with corporations, firms and individuals likewise 
engaged, entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth therein. 

One-Two-Three Co., Inc., in connection with the sale and distribution 
in commerce as defined by the Federal Trade Commission Act, or the ad- 
vertising by the means and in the manner above set forth, of the prepara- 
tions designated as ‘1-2-3 MIXER”’ or any other preparation of substan- 
tially the same composition or possessing substantially the same properties 
whether sold under such name or any other name or names, agreed that 
it will forthwith cease and desist from: 

1. Representing, directly or inferentially, that said preparations are 
made or consist of the oil and/or juice of lemons, limes and oranges or any 
other fruits. If and when such preparations are composed in substantial 
part of fruit oils or Juices and the name or names of the fruit or fruits are 
used to indicate such juice or oil content, then in that case such name or 
names, whenever used, shall be immediately accompanied in equally con- 
spicuous type by a word or words clearly indicating that the preparations 
are composed in part of an ingredient or ingredients other than the natural 
oil and/or juice of the fruit or fruits designated. 

2. The use of any statement or representation that tends or may tend 
to convey the belief or impression that said preparations contain no arti- 
ficial preservative. 
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oF Representing that certain of such preparations are especially pre- 
pared for use in waters of different degrees of hardness and to suit the 
chloride content thereof. 

4. The use of any certificate, statement or representation which con- 
notes that said preparations have met the requirements of a qualified test- 
ing bureau or other generally recognized authority for standards of quality, 
purity of ingredients or methods of production, or have been approved or 
endorsed by such a bureau or authority. (June 14, 1945.) 

4080. Billiard Tables and Bowling Equipment—Comparative Merits 
and Tests.—Brunswick-Balke-Collender Co., a Delaware corporation with 
principal place of business located at Chicago, IIl., engaged in the manu- 
facture of billiard tables, flooring for use in the laying of bowling alleys, 
bowling balls, ten-pins, duckpins, and related products, in interstate com- 
merce, in competition with other corporations and concerns likewise en- 
gaged, entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth therein. 

Brunswick-Balke-Collender Co. agreed that, in connection with the 
offering for sale, sale and distribution of its products in commerce, as com- 
merce is defined by the Federal Trade Commission Act, it will cease and 
desist forthwith from the use in its advertising or printed matter dissem- 
inated in interstate commerce, or in any other way, of statements or repre- 
sentations, the effect of which conveys or tends or may tend to cause the 
impression or belief, contrary to fact, than any claim of superiority alleg- 
edly possessed by its products, or any thereof, is based on or supported by 
an authoritative test that has been made substantially coincident with 
the time of dissemination of said advertising or printed matter. Said cor- 
poration also agrees to cease and desist from the use in its advertising or 
printed matter, or otherwise, of a test, or any excerpt therefrom, that 
tends or may tend to cause or convey the impression or belief, contrary to 
fact, that said test involved a comparison of alleged qualities of any one 
of its products with the field of competitive products. (June 14, 1945.) 

4081. Weather ‘‘Forecaster’” and ‘‘Good Luck Leaf’’—-Free Goods and 
Introductory Offer.—Ear] J. Kahn, an individual, trading as The Weather- 
man, with place of business at Chicago, Ill., engaged in the sale and dis- 
tribution of a weather ‘‘forecaster’”’ and of a combination offer of such 
weather “‘forecaster”’ and a tree leaf which is designated as a ‘“‘Good Luck 
Leaf,” in interstate commerce, in competition with individuals, firms and 
corporations likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in com- 
merce as set forth therein. 

Earl J. Kahn, whether trading under his own name, as The Weatherman 
or under any other trade name or style, in connection with the sale and dis- 
tribution in commerce, as defined by the Federal Trade Commission Act, 
of the aforesaid weather ‘“‘forecaster”’ or the said weather ‘‘forecaster”’ and 
the “GOOD LUCK LEAF,” agreed that he will forthwith cease and 
desist from: i 

1. The use of the word ‘“free’’ to describe or refer to goods, when such 
goods are not a gratuity, and the prospective recipient is required, as a 
consideration, to purchase some other article or articles or render some 
service in order to obtain the same. 

2. Representing, directly or inferentially, that an offer is an “intro- 
ductory advertising offer” or an introductory offer when, in fact, it 1s a 
regular offer. (June 14, 1945.) 

4082. Umbrellas—Composition.—Abraham M. Warren, an individual, 
trading as A. M. Warren & Co., with place of business at Chicago, IIl., en- 
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gaged in the manufacture of umbrellas and in the sale and distribution 
thereof in interstate commerce, in competition with individuals, firms and 
corporations likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in com- 
merce as set forth therein. 

Abraham M. Warren, whether trading under his own name, as A. M. 
Warren & Co. or under any other trade name or style, in connection with 
the sale and distribution of umbrellas in commerce as defined by the Fed- 
eral Trade Commission Act, agreed that he will forthwith cease and desist 
from advertising, branding, labeling, invoicing, selling, or offering for sale 
products composed in whole or in part of rayon without clearly disclosing, 
by the use of the word ‘rayon,’ the fact that such products are composed 
of or contain-rayon; and, when a product is composed in part of rayon and 
in part of fibers or material other than rayon, from failing to disclose, in 
immediate connection or conjunction with the word “‘rayon,” and in 
equally conspicuous type, each constituent fiber of said product in the 
order of its predominance by weight beginning with the largest single con- 
stituent. (June 14, 1945.) 

4083. Books—Nature and Identity—Edward Sayle, an individual, 
trading as Arrow Publishers with place of business at New York, N. Y., 
engaged in the sale and distribution of books in interstate commerce, in 
competition with individuals, firms and corporations likewise engaged, 
entered into the following agreement to cease and desist from the alleged - 
unfair methods of competition in commerce as set forth therein. 

Edward Sayle, whether trading under his own name, under the trade 
name Arrow Publishers, or under any other trade name or style, in con- 
nection with the sale and distribution of his books in commerce as defined 
by the Federal Trade Commission Act, agreed that he will forthwith cease 
and desist from: 

1. Selling or offering for sale any abridged copy of a book or publica- 
tion, unless the word “‘Abridged”’ appears on the front cover and on the 
title page of the book, in immediate connection with the title and in clear, 
conspicuous type. If the book has an additional wrapper or cover bearing 
the title thereof, then the front page of such wrapper shall in like manner 
bear the conspicuously displayed word. ‘‘ Abridged.” 

2. Representing, as by statements such as ‘‘A Complete $2 Mystery 
Novel,” or in any other manner or by any other means that an abridged 
book is complete as originally published. 

3. Using or substituting a new title for or in place of the original title 
of a reprinted story unless, whenever used, whether on the cover of the 
publication, on the title page, at the beginning of the text of the story or 
elsewhere, such substitute title be immediately accompanied in equally 
conspicuous type by the title under which such story originally was pub- 
lished. (June 15, 1945.) 

4084. Books or Publications—Filling Orders Wrongfully.—William 
Heim, Charles Mandell and John D. Daveler, associated together in a 
business enterprise, trading under the assumed name Progressive Sales 
Co., with place of business at Philadelphia, Pa., and with branch offices in 
other cities, engaged in the sale and distribution of books in combination 
with subscription to sundry magazines and periodicals of interstate circu- 
lation in interstate commerce, in competition with individuals, firms and 
corporations likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in com- 
merce as set forth therein. 

William Heim, Charles Mandell and John D. Daveler, whether operat- 


: 
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ing in their own names, as Progressive Sales Co. , or by any other trade 
designation or style, in connection with their sales of publications in com- 
merce as defined by the Federal Trade Commission Act, agreed that they 
and each of them will forthwith cease and desist, in the performance of 
their contracts, from substituting .or delivering other books or publica- 
tions for those specified or called for therein. (June 15, 1945.) 

4085. Sheets and Pillowcases—Qualities, Properties or Results and 
Tests.—Lamport Co., Inc., a New York corporation with place of business 
at New York, N. Y., engaged in the sale and distribution of textile prod- 
ucts, including sheets and pillowcases in interstate commerce, in competi- 
tion with corporations, firms and individuals likewise engaged, entered 
into the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Lamport Co., Inc., in connection with the sale and distribution of its 
said merchandise in commerce as defined by the. Federal Trade Commis- 
sion Act, agreed that it will forthwith cease and desist from the use of any 
statement or representation that tends or may tend to convey the belief or 
impression that sheets and/or pillowcases will afford satisfactory wear or 
service for four years or any other period of time, or that the measurement 
of the life of such products in actual use can be determined by “‘tests’”’ or 
in any other manner. (June 19, 1945.) 

4086. Beer—Qualities, Properties or Results.—Brewing Industry 
Foundation, a New York corporation which was originally organized under 
the laws of the State of New York in October of 1936 as United Brewers 
Industrial Foundation, Inc., a nonprofit corporation, the change in its 
name having been effected in 1942, having its principal place of business 
at New York, N. Y., where it has been engaged as an alleged public rela- 
tions agency for the brewing industry in the United States, in the business 
of disseminating advertising matter by various means and methods in 
commerce, as commerce is defined by the Federal Trade Commission Act, 
to promote the interests of its constituent members engaged in the sale and 
distribution of beer in interstate commerce, in competition with other cor- 
porations and with individuals and other concerns likewise engaged, en- 
tered into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Brewing Industry Foundation agreed that, in connection with the con- 
duct of its business aforesaid, it will cease and desist from disseminating or 
causing the dissemination of or placing in the hands of its constituent 
members, or others, of printed matter or any advertising, of whatever kind 
or description, in which statements or representations are made which, by 
inference or otherwise, set forth or tend to cause or convey the impression 
or belief that beer is not a fattening product or that the consumption of 
beer will help unsnarl tangled nerves or will relieve the strain of modern 
living or will otherwise be of benefit in conditions which are the result of 
some definite disease or disorder of the nervous system. (June 19, 1945.) 

4087. Cosmetics—Safe and Approval or Recommendation.—C. Ne 
Beggs Sons & Co., an Illinois corporation with place of business at Chi- 
cago, Ill., also operated under the trade names Marcelle Cosmetics and 
Marcelle Hypo-Allergenic Cosmetics, engaged in the sale and distribution 
of a line of cosmetics under the trade or brand designation ‘Marcelle’ "in 
interstate commerce, in competition with corporations, firms and individ- 
uals likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce as set 
forth therein. ; 

C. W. Beggs Sons & Co., whether trading under its own name, as 
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Marcelle Cosmetics, Marcelle Hypo-Allergenic Cosmetics, or by any other 
designation or style, in connection with the sale and distribution of its 
commodities in commerce as defined by the Federal Trade Commission 
Act, or the advertising thereof by the means or in the manner above set 
forth, agreed that it will forthwith cease and desist from representing: 

(a) That the cosmetics which it offers for sale are safe for sensitive 
skins, in the sense that they would be safe under all conditions, including 
skins which may be allergic to some ingredient contained in such prepara- 
tions. 

(b) That thousands of doctors have prescribed Marcelle hypo-allergenic 
Cosmetics, or that any numbers in excess of the true total thereof have so 
approved or recommended the same. (June 25, 1945.) 

4088. Bread—Trophy or Prize and Contests.—Kilpatrick’s San Fran- 
cisco Bakery, is a California corporation with place of business at San 
Francisco, Calif. Kilpatrick’s Marvel Bakery is a California corporation 
with its place of business at Oakland, Calif. Said corporations now are or 
have been engaged in the-sale and distribution of bread and as a means to 
accomplish the sale thereof have disseminated advertisements in inter- 
state commerce, and are in competition with corporations, firms and indi- 
viduals likewise engaged, and have entered into the following agreement 
to cease and desist from the alleged unfair methods of competition in com- 
merce as set forth therein. 

Kilpatrick’s San Francisco Bakery and Kilpatrick’s Marvel Bakery, in 
connection with the sale and distribution of their bread, agreed that they 
and each of them will forthwith cease and desist from disseminating, by 
United States mails, the radio, or otherwise in commerce as defined by the 
Federal Trade Commission Act, for the purpose of.inducing or which is 
likely to induce the purchase of such product, or by other means for the 
purpose of inducing or which is likely to induce the purchase thereof in 
commerce as aforesaid, any advertisement or sales promotional material 
which represents, directly or by implication: 

1. That the “Freer Trophy” is awarded in a nationwide contest or a 
contest in which bakeries, generally, participate. 

2. That the “Freer Trophy” or any other trophy or prize is awarded 
in an annual contest when, in fact, such trophy or prize is awarded in 
monthly contests or any contests other than annual contests. (June 25 
1945.) 

4089. Sales Promotional Material, Etc.—Trophy or Prize and Contests. 
—The W. E. Long Co., an Illinois corporation with place of business at 
Chicago, IIl., engaged in the business of conducting an advertising agency 
and in the sale and distribution in commerce as defined by the Federal 
Trade Commission Act of sales promotional material or advertising copy 
for promoting the sale of bread for certain bakeries; causing such material 
to be sold in interstate commerce, in competition with corporations, firms 
and individuals likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in com- 
merce as set forth therein. 

The W. E. Long Co., in connection with promoting the sale of bread 
agreed that it will forthwith cease and desist from disseminating or causing 
to be disseminated, by United States mails or otherwise in commerce as 
defined by the Federal Trade Commission Act, for the purpose of induc- 
ing or which is likely to induce the purchase of such product, or by other 
means for the purpose of inducing or which is likely to induce the purchase 
thereof in commerce as aforesaid: 

1. Any advertisement or sales promotional material which represents, 


STIPULATIONS 819 


directly or by implication, as by statements such as ‘THE HARRY M. 
FREER TROPHY Is sought by bakers from coast to coast’’ “JUDGED 
AMERICA’S FINEST” and “holds the coveted trophy annually awarded 
and eagerly sought by the Bakers of America,’’ or in any other manner, 
that any trophy or prize awarded by it is awarded in a nationwide contest 
or a contest in which bakers, generally, participate. 

2. Any advertisement or sales promotional material which represents 

directly or inferentially, that the ‘Freer Trophy”’ or any other trophy or 
prize is awarded in an annual contest when, in fact, such trophy or prize 
is awarded in monthly contests or any contests other than annual contests. 
(June 25, 1945.) 
_ 4090. Floor Coverings—Composition.—The Tile-Tex Co., an Illinois 
corporation with place of business at Chicago Heights, IIl., engaged in the 
manufacture of synthetic floor coverings, including a product designated 
-“Tile-Tex,” and in the sale and distribution thereof in interstate com- 
merce, in competition with corporations, firms and individuals likewise 
engaged, entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth therein. 

The Tile-Tex Co., in connection with the offering for sale, sale and dis- 
tribution of its synthetic floor coverings or other products in commerce as 
defined by the Federal Trade Commission Act, agreed that it will forth- 
with cease and desist from representing directly or indirectly, by the use 
of the words ‘‘Tile-Tex”’ or “Tile” that its products are tile unless, in 
immediate conjunction with such words ‘‘Tile-Tex”’ or ‘‘Tile”’ wherever 
used, in the same conspicuous type there appear a word or words desig- 
nating the material or substance of which the products are made, such as 
asphalt tile, asbestos tile or asphalt-asbestos tile, as the case may be. 
(June 26, 1945.) 

4099.! Jewelry—Composition, Quality or Value, Success, Use or 
Standing, Guarantee and Free.—Alpha-Craft, Inc., a New York corpora- 
tion with its principal place of business at New York, N. Y. Lous G. 
Myers and Edgar L. Smith, of New York, N. Y., have been active in the 
promotion of said enterprise; and George Dumas and Roy Dumont now 
are or have been employed by or cooperate with said corporation and the 
said Louis G. Myers and Edgar L. Smith in the sale of merchandise. The 
principal place of business or permanent address of Roy Dumont is Plant 
City, Fla. It does not appear that the said George Dumas had a perma- 
nent address other than that of the said Alpha-Craft, Inc. The said cor- 
poration and Louis G. Myers, Hdgar L. Smith, George Dumas and Roy 
Dumont have been engaged in the sale and distribution of jewelry in inter- 
state commerce, causing such products, when sold, to be shipped from the 
place of business of the aforesaid Alpha-Craft, Inc., in the State of New 
York to purchasers in other States. At all times referred to herein, they 
have been in competition with corporations, firms and individuals likewise 
engaged, and have entered into the following agreement to cease and de- 
sist from the alleged unfair methods of competition in commerce as set 

h therein. 
tor pha, Cra, Inc., and Louis G. Myers, Edgar L. Smith, George Dumas 
and Roy Dumont, in connection with the sale and distribution of said 
jewelry in commerce as defined by the F ederal Trade Commission Act, 
agreed that they and each of them will forthwith cease and desist from: 

1. The use of the words ‘‘ Diamond Wing”’ or ‘‘ Diamond”’ as a designa- 


1 Stipulation 4096 published in Volume 39. Stipulations 4091-4095, 4097 and 4098 to be published in 
ensuing volume. 
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tion for or as descriptive of rings which are not inset with diamonds; and 
from the use of any representation as, for example, the prominently dis- 
played word ‘‘ Diamond,” in any manner that tends or may tend to convey 
the belief or impression that such rings are inset with diamonds or are dia- 
mond rings. 

2. The use of the words ‘Replica Diamond Ring,” “California Dia- 
mond Reproduction,” or other word or words of like meaning as designa- 
tions for, as descriptive of, or in connection with any ring inset or other 
product which is not in fact a true reproduction of the inset or gem named, 
that is, an article having the essential hardness, structure, properties and 
characteristics of the diamond or gem to which reference is made. 

3. The use of the words ‘“‘ Yellow Gold,” ‘“‘Gold”’ or any similar term as 
a designation for, as descriptive of, or in connection with, any article not 
made throughout of 24 karat gold. If such article is substantially plated 
or filled with an alloy containing gold and the word “‘gold” be used in any 
description or branding of said plating or filling, then such word “‘gold”’ 
shall, whenever used, be immediately preceded by an appropriate quality 
mark or designation clearly indicating its karat fineness, and shall be im- 
mediately followed by the word ‘“‘plated”’ or the word ‘“‘filled,” as the case 
may be—all in like lettering of equal size. Provided also, that if the cov- 
ering of an article is not of such substantial thickness as properly to be 
described as gold plate or gold filled, but the article is merely flashed or 
colored with gold, then in such case the word ‘‘gold,” if used, shall be im- 
mediately followed in like lettering of equal size by the word “flashed” or 
the word ‘‘colored’’—thus, “‘gold flashed’’ or ‘‘gold colored.” 

4. Representing, by the use of the statement ‘“‘subject them to acid, 
fire and water tests”’ or other statement of like meaning, that the aforesaid 
rings are of a quality or value in excess of the true quality or value thereof. 

5. Representing that social leaders, millionaires or the “finest people”’ 
wear said jewelry. 

6. Representing as a “‘Guarantee’’ any agreement or writing that is 

contingent upon a payment for replacement or service; or using the word 
“‘Guarantee”’ or other word or words of like meaning as a designation for 
any agreement or writing which involves a service charge or calls for the 
payment of additional money by the purchaser of such merchandise. 
_ 7. The use of the word “Free”’ or other term or expression of like mean- 
ing in connection with the engraving of a product when such engraving is 
not a gratuity but the prospective recipient is required as a consideration 
to purchase a bracelet or other article or render some service in order to 
obtain the same. (May 28, 1945.) 


DIGEST OF FALSE, MISLEADING, AND | 
~ FRAUDULENT ADVERTISING STIPULATIONS! 


02101.2_ Cosmetics, Drugs and Dream Book—Free.—Lucky Heart 
Laboratories, Inc., a corporation, trading as Lucky Heart Co. and Erbru 
Medicine Co., 388-400 Mulberry St., Memphis 2, Tenn., vendor- 
advertiser, was engaged in selling various cosmetics and drugs and a 
“dream book,” under the brand name of “Lucky Heart” products and 
agreed that the provision relating to the word ‘‘free’”’ in Stipulation No. 
02101 should be stricken and the following substituted: 


Using the term “free,” or any other term of similar import or meaning, to describe, 
designate or refer to any merchandise or article which is not a gift or gratuity and 
delivered to the recipient thereof without cost and unconditionally. (Jan. 25, 1945.) 


02545.3 Wearing Apparel—Free.—Hook-Fast Specialties, Inc., a cor- 
poration, Post Office Box 1425, Providence, R. I., vendor-advertiser, was 
engaged in selling novelties designated Hook-Fast Products and agreed 
that the provision relating to the word “‘free”’ in Stipulation No. 02545 
should be stricken and the following substituted: 


Using the term ‘‘free’”’ or any other term of similar import or meaning to designate, 
describe or refer to wearing apparel or other items of merchandise which are furnished 
as compensation for services rendered or for which the payment of money is required. 
(Jan. 8, 1945.) 


03243.4 Radios—Equipment, Qualities, Properties or Results, Prices, 
Etc.—Midwest Radio Corporation, a corporation, 909-911 Broadway, 
Cincinnati, Ohio, vendor-advertiser, was engaged in selling radio receiving 
sets and agreed, in connection with the dissemination of future advertis- 
ing, to cease and desist from representing directly or by implication: 


(a) That any radio receiving set contains a designated number of tubes or is of a des- 
ignated tube capacity, when one or more of the tubes referred to are tubes or other 
devices which do not perform the recognized and customary functions of radio receiving 
set tubes in the detection, amplification, and reception of radio signals. 

(b) Disseminating advertisements or representations of purported bona fide trade-in 
allowances when the prices of the radio receiving sets it offers for sale have been in- 
flated or marked up to offset the trade-in allowances. 

(c) Representing as the customary or regular price of radio receiving sets any price 
which is fictitious or in excess of the price at which such sets have been regularly sold in 
the usual course of business. 

The said Midwest Radio Corporation agreed not to publish or cause to 
be published any testimonial containing any representation contrary to 
the foregoing agreement. (Jan. 4, 1945.) 


1 The stipulations in question are those of the radio and periodical division with vendor-advertisers and 
advertising agents. Period covered is that of this volume, namely, January 1, 1945, to June 30, 1945, 
inclusive. For digests of previous stipulations, see vols. 14 to 39 of Commission’s decisions. 

2 Amendment. For original stipulation, see 26 F.T.C. 1467. 

3 Amendment. For original stipulation, see 30 F.T.C. 1592, 

4 Supplemental. 
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03244. Poultry Medicinal Preparation—Qualities, Properties or Re- 
sults.—D. F. Foster, an individual doing business as Foster’s Drug Store, 
129 North Cedar St., Pine Bluff, Ark., vendor-advertiser, was engaged in 
selling a drug preparation for poultry designated “‘Greatest of All’ 
Tonit”’ and agreed, in connection with the dissemination of future adver- 
tising, to cease and desist from representing directly or by implication tha 
said product: 


(a) Will facilitate or contribute to the success of the enterprise of hatching and rais- 
ing chickens. 

(b) Will eliminate or “starve-out” mites, lice, fleas or other insects which attack 
poultry. 

(c) Will have any effect upon the conditions known as limberneck, gapes, roup, 
worms, sorehead or white diarrhea. : 

(d) Will improve the condition of poultry after the initial dosage or maintain poultry 
in a healthy condition. 

(e) Will have any effect upon poultry during the molting period or increase egg pro- 
duction. 

(f) By use of the word “Tonic” as a part of the brand name of the said preparation, 
or otherwise, that the said preparation has any tonic properties. 


The said D. F. Foster also further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to the 
foregoing agreement. (Jan. 4, 1945.) 

03245. Poultry Medicinal Preparation—Qualities, Properties or Re- 
sults.—S. A. Rice, R. T. Renwald, and J. M. Rice, copartners trading as 
The Gland-O-Lac Co., Nineteenth and Leavenworth Sts., Omaha, Nebr., 
vendor-advertisers, engaged in selling a certain medicinal preparation for 
poultry designated ‘‘Micules”’; and Leo B. Bozell and Morris E. Jacobs, 
copartners trading as Bozell & Jacobs, 510 Electric Building, Omaha 2, 
Nebr., advertising agents, engaged in the business of conducting an adver- 
tising agency which disseminated advertisements for the above named 
product on behalf of The Gland-O-Lac Co. agreed, in connection with the 
dissemination of future advertising, to cease and desist from representing 
directly or by implication: 

That said product: 


(a) Is effective in the removal of worms or in the treatment of worm infested fowls 
without specifying the types of worms against which said preparation is effective. 
(b) Is effective against Tapeworms. 


The said S. A. Rice, R. T. Renwald, J. M. Rice, Leo B. Bozell and Mor- 
ris E. Jacobs, and each of them, further agreed not to publish, disseminate 
or cause to be published or disseminated any testimonial containing any 
representation contrary to the foregoing agreement. (Jan. 8, 1945.) 

03246. Drug Preparation—Qualities, Properties or Results.—Paul C. 
Deutch, Joseph H. Deutch, and 8. L. Deutch, copartners trading as St. 
Paul Medicine Co., 1419 Broadway, Detroit 26, Mich., vendor-advertisers 
were engaged in selling a drug preparation called “St. Paul’s V.V.V.” and 
agreed, in connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication: cme 


(a) That the said product acts as a general tonic or that it will build blood or that 
it will give one vim, vigor or vitality. 

(6) That the said product will cleanse or purify the blood or system or that it will 
tone kidneys, bladder, bowels or the blood. 

(c) That the said product will get at the cause of constipation or that it will cleanse 
the eae stimulate the liver, regulate the bladder or keep acids and poisons elim- 
nat ed. mii 


: 
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(d) That the said product will relieve rheumatism, pains in the small part of the back, 
kidney complaints, gas, indigestion, body odors, pimples or nervousness. 

(e) That the said product will retard the incidence of colds, and is a doctor’s pre- 
scription. 


The said Paul C. Deutch, Joseph H. Deutch and 8S. L. Deutch also 
agreed not to publish or cause to be published any testimonial containing 
any representation contrary to the foregoing agreement. (Jan. 10, 1945.) 

03247. Medicinal Preparation—Qualities, Properties or Results.— 
The M. E. Tracy Co., a corporation doing business under its corporate 
name and under the trade name The Everett Co., 805 Union Avenue, 
Memphis 1, Tenn., vendor-advertiser, was engaged in selling a medicinal 
preparation designated “Tra-Ton Tablets’ and agreed, in connection 
with the dissemination of future advertising, to cease and desist from 
representing directly or by implication: 


(a) That such preparation is effective in the treatment of extreme tiredness, lack of 
normal energy or pep, nervousness, headache, dizziness, or digestive disturbances. 
(6) That such preparation is effective in the treatment of any nutritional deficiency. 


The said The M. E. Tracy Co. further agreed not to publish, disseminate 
or cause to be published or disseminated any testimonial containing any 
representation contrary to the foregoing agreement. (Jan. 15, 1945.) 

03248.1 Health Foods—Qualities, Properties or Results.—Battle 
Creek Dietetic Supply Co., a corporation, 10-14-16 Court St., Battle 
Creek, Mich., vendor-advertiser, was engaged in selling certain health 
foods designated ‘‘Health House Brand Carotene Capsules,” ‘‘ Health 
House Brand Psylocel,”’ “‘Health House Brand Karaya Granules,” 
“Health House Brand Lactose and Dextrin,” ‘‘Health House Brand 
Yeast Vitamin Tablets,” ‘“‘Health House Brand Malt Syrup,” ‘‘ Health 
House Brand Vitamin and Mineral Compound,” ‘‘ Health House Brand 
Wheat Germ,” “Health House Brand Laxcel,” “Health House Brand 
American Agar,” ‘‘Health House Brand ABD Vitamin Capsules,’ 
“Health House Brand Dicalcium Phosphate Wafers,” “Health House 
Brand Vitamins and Minerals”’ and “Health House Brand Vegetable 
Mineral Broth”’ and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by implica- 
tion: 

(a) That “Health House Brand Carotene Capsules” increase resistance to infections 
of tonsils, sinuses, throat or eyes. 

(b) That “Health House Brand Psylocel”’ is soft or nonirritating, or exercises the 
bowel muscles. 

(c) That “Health House Brand Karaya Granules” exercise the bowel muscles, or 
have a healing effect. 

(d) That ‘‘Health House Brand Lactose and Dextrin” combats bowel troubles, 
colitis, intestinal toxemia or constipation, helps to change the intestinal flora, helps to 
drive out colon poisons, or promotes intestinal health. 

(e) That “Health House Brand Yeast Vitamin Tablets” help clear up skin blemishes 
or correct bowel troubles. 

(f) That Vitamin B; (G) is known as the anti-pellagra vitamin. : 

(g) That ‘Health House Brand Malt Syrup” is a health-building tonic, produces 
rich blood, or builds up resistance. 

(h) That ‘Health House Brand Vitamin and Mineral Compound” increases pep, or 


builds up vital resistance. 


. 1 Supplemental. 
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(i) That ‘Health House Brand Wheat Germ”’ helps ‘‘nerves” promotes digestion, or 
protects the body against nervous disorders. 

(j) That ‘Health House Brand Laxcel” encourages healing or assists in changing the 
intestinal flora. 

(k) That ‘Health House Brand American Agar’’ exercises the bowel muscles. 

(1) That “Health House Brand A B D G Vitamin Capsules” build or maintain 
health. 

(m) That “Health House Brand Dicalcium Phosphate Wafers” enrich the diet in 
calcium and phosphorous or provide against the bones becoming soft or brittle. 

(n) That ‘Health House Brand Vitamins and Minerals” give added vitality. 

(0) That ‘Health House Brand Vegetable Mineral Broth” supplies body-building 
or cell-regenerating minerals. 

(p) That ‘Health House Brand Vitamin Products” build up resistance. 

(gq) That Vitamin A is the anti-infective vitamin that protects the respiratory tract 
against infection or maintains or builds resistance to colds. 

(r) That Vitamin C builds or maintains strong teeth or bones. 

(s) That an optimum intake of Vitamins A, C, and D helps to prolong the onset of 
senility, maintains healthy teeth, or keeps the gums healthy. 


The said Battle Creek Dietetic Supply Co. further agreed not to publish 
or cause to be published any testimonial containing any representations 
contrary to the foregoing agreement. (Feb. 5, 1945.) 

03249. Cow Medicinal Preparation—Qualities, Properties or Results.— 
Nina Bloom and Ben Bloom, individuals, trading as N. B. Remedy Co., 
412C East John St., Seattle 2, Wash., vendor-advertisers, were engaged in 
selling a drug preparation designated ‘‘N. B. Remedy” and agreed, in con- 
nection with the dissemination of future advertising, to cease and desist 
from representing directly or by implication: 


1. That said preparation is of value in the prevention, elimination, treatment or cure 
of mastitis. 

2. That the quality or quantity of the cow’s milk will increase after said preparation 
has been given for mastitis. 

3. That the said preparation will be of value in the treatment or cure of cowpox. 


_ It is further agreed by Nina Bloom and Ben Bloom, and each of them 
that in the dissemination of advertising, by the means and in the manner 
above set out, they will forthwith cease and desist from the use of the word 
“Remedy,” or any other word of similar import or meaning, as part of the 
trade name of their organization, or to designate, describe or in any way 
refer to such preparation as a rernedy for mastitis and cowpox. 
The said Nina Bloom and Ben Bloom, and each of them, further agreed 
a to eine cipennate or cause to be published or disseminated any 
estimonial containing any representations contrar i 
agreement. (Keb. 5, 1945.) ‘ OE 
03250. Vitamin Preparation—Qualities, Properties or R — 

Floyd M. Campbell, an individual trading aS Canmpbelle Foods eins 
cust, Des Moines, Iowa, vendor-advertiser, engaged in selling a vitamin 
preparation designated “Calcipan”’; and E. M. Meneough, an individual 
trading as Meneough Advertising Agency, 720 Grand Ave., Des Moines, 
Iowa, advertising agent, engaged in the business of conducting an adver- 
tising agency which disseminated advertisements for the above named 
product on behalf of Campbell’s Foods, agreed, in connection with the 
dissemination of future advertising, to cease and desist from representing 
directly or by implication: 


(a) Through the use of the phrase “‘anti-gray-hair vitamin” as descriptive of the 
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product, or in any other manner or by any other means or device, that the said prod- 
uct will prevent or end gray hair or restore the original natural color to the hair. 

(6) That restoration of the natural color of a head of hair has been effected in 88% 
or any other definitely stated percentage of those to whom calcium pantothenate, the 
principal ingredient of the product, was administered in tests. 

(c) That it has been established that 88% or any other definitely stated percentage of 
those administered calcium pantothenate, the principal ingredient of the product, have 
had the natural color of their hair restored. 

(d) That the skin is revitalized through the administration of calcium pantothenate, 
the principal ingredient of the product. 

(e) That the texture of the skin is improved, freckles appear less evident, sunburn 
is less severe and fingernails are less brittle from the administration of calcium panto- 
thenate, the principal ingredient of the product. 

(f) That the product restores the original natural color to the hair. 

(g) That the product prevents gray hair. 

(h) That the product makes one look or feel younger. 

(t) That the product restores the youthful vitality to the skin. 


The said Floyd M. Campbell and E. M. Meneough, and each of them, 
further agreed not to publish or cause to be published any testimonial con- 
Gia any representation contrary to the foregoing agreement. (Feb. 5, 
1945. 

03251. Vitamin Preparation—Qualities, Properties or Results.—Battle 
Creek Dietetic Supply Co., a Michigan corporation, 16 Court St., Battle 
Creek, Mich., vendor-advertiser, was engaged in selling a vitamin prepara- 
tion designated Capab and agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly or by 
implication: 

(a) Through the use of the phrase “anti-gray-hair-factor”’ vitamin as descriptive of 
its product, or in any other manner or by any other means or device, that the said 
product will prevent or end gray hair or restore the original natural color to the hair. 

(b) That restoration of the natural color of a head of hair has been effected in 88% 
or any other definitely stated percentage of those to whom calcium pantothenate, the 
principal ingredient of its product, was administered in tests. 

(c) That it has been established that 88% or any other definitely stated percentage 
of those administered calcium pantothenate, the principal ingredient of its product, 
have had the natural color of their hair restored. 

(d) That its product prevents or stops the hair from becoming gray. 

(e) That its product restores the natural color to the hair. 


The said Battle Creek Dietetic Supply Co. further agreed not to publish 
or cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (Feb. 5, 1945.) 

03252. Food Preparation—Composition and Qualities, Properties or 
Results.—Nicholas A. Ferri, Sr., an individual doing business as Soi Jus 
Co., One North Western Ave., Chicago, Ill., vendor-advertiser, was en- 
gaged in selling a food preparation designated ‘‘Golden Brand Soi Jus” 
and agreed, in connection with the dissemination of future advertising, to 
cease and desist from representing directly or by implication: 

(a) That Golden Brand Soi Jus contains Vitamin D or a vitamin recognized as 
“Vitamin F,” or that it contains a substance of benefit to the nerves, hair or skin. 

(b) That Golden Brand Soi Jus is nonfattening or that it is incapable of increasing 


body weight. 
(c) That brands of soya oil other than Golden Brand Soi Jus are produced through a 


process which destroys or removes any significant amount of the nutritional properties 
of soya oil. 
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The said Nicholas A. Ferri, Sr. further agreed not to publish or cause to 
be published any testimonial containing any representation contrary to 
the foregoing agreement. (Feb. 5, 1945.) 

03253. Drug Product—Qualities, Properties or Results, Indorsement 
or Approval and Safety—Gottlieb Bass, an individual doing business as 
Acquin Pharmacal Co., 8005 Alabama Ave., St. Louis, Mo., vendor-adver- 
tiser, engaged in selling a drug product called “ Acquin”’; and Clark F. 
Ross, an individual doing business as Ross Advertising Service, 1031 Big 
Bend Boulevard, St. Louis 17, Mo., advertising agent, engaged in the busi- 
ness of conducting an advertising agency which disseminated advertise- 
ments for the above named product on behalf of Acquin Pharmacal Co. 
agreed, in connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication: 


(a) That the said product will overcome fatigue. 

(b) That the said product will cure headaches or will relieve congestion due to head- 
aches or head colds. 

(c) That the said product is prescribed by doctors for the relief of minor aches or 
pains. 


and the vendor-advertiser agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly or by im- 
plication: 


That the said product is formulated from a doctor’s prescription or that the said 
product is safe. ; 


The said Gottlieb Bass and Clark F. Ross, and each of them, further 
agreed not to publish or cause to be published any testimonial containing 
any representations contrary to the foregoing agreement. (Feb. 8, 1945.) 

03254. Vitamin Preparation—Qualities, Properties or Results.—Mar- 
shall Drug Co., Inc., a corporation, 213 West 34th St., New York, N. Y., 
vendor-advertiser, was engaged in selling a vitamin preparation designated 
Dr. Brown’s Calcium Pantothenate and agreed, in connection with the 
dissemination of future advertising, to cease and desist from representing 
directly or by implication: 


(a) Through the use of the phrase “‘anti-gray hair vitamin” as descriptive of its 
product, or in any other manner or by any other means or device, that the said product 
will prevent or end gray hair or restore the original natural color to the hair. 

(b) That restoration of the natural color of a head of hair has been effected in 88% or 
any other definitely stated percentage of those to whom calcium pantothenate, the 
principal ingredient of its product, was administered in tests. 

(c) That it has been established that 88% or any other definitely stated percentage of 
those administered calcium pantothenate, the principal ingredient of its product, have . 
had the natural color of their hair restored. 

(d) That the strength or elasticity of the fingernails, or resistance to freckling or sun- 
burning, is increased from the administration of calcium pantothenate, the principal 
ingredient of its product. 

(e) That its product restores the natural color or lustre to the hair. 


The said Marshall Drug Co., Inc., further agreed not to publish or cause 
to be published any testimonial containing any representation contrary to 
the foregoing agreement. (Feb. 15, 1945.) 

03255. Hair Dye Product—Safety.—Robert A. Bell and William W. 
Hudgins, trading as Beauty Utilities Co., 35 West 126th St., New York, 
N. Y., vendor-advertisers, were engaged in selling a coal tar hair dye 
product designated B. U. Hair Dye and agreed, in connection with the 
dissemination of future advertising, to cease and desist from disseminating 
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_ any advertisements which fail conspicuously to reveal therein the follow- 
ing: 

“Caution: This product contains ingredients which may cause skin irritation on 
certain individuals and a preliminary test according to accompanying directions should 
first be made. This product must not be used for dyeing the eyelashes or eyebrows; to 
do so may cause blindness,”’ 


_ Provided, however, that such advertisement need contain only the 
statement: ‘Caution: Use only as Directed on Label,” if and when such 

label bears the first described caution conspicuously displayed thereon, 
and the accompanying labeling bears adequate directions for such prelim- 
inary testing before each application. 

The said Robert A. Bell and William R. Hudgins, and each of them, 
further agreed not to publish or cause to be published any testimonial con- 
ee any representation contrary to the foregoing agreement. (Feb. 16, 

03256. Disinfectant—Safety, Qualities, Properties or Results and 
Unique.—The Diversey Corp., a corporation, 53 West Jackson Boulevard, 
Chicago, Ill., vendor-advertiser, was engaged in selling a disinfectant des- 
ignated ‘Diversol”’ and agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly or by 
implication: 


(a) That Diversol is nonpoisonous. 

(b) By the use of such representations as “100% noncorrosive,” or otherwise, that 
Diversol is absolutely or completely noncorrosive to articles to which it may be applied. 

(c) That Diversol is a sterilizing agent or that its use will prevent the spread of 
disease. 

(d) That Diversol will ‘‘kill germs” unless it be revealed in a manner as conspicuous 
as such representations that there are certain types of pathogenic bacteria it will not 
kill. 

(e) That Diversol will be of any value in the treatment of dandruff or in the treat- 
ment of skin diseases of domestic animals or pets. 

(f) That Diversol is the only preparation available on the market which possesses 
quick-acting disinfecting properties, which is capable of dissolving grease, or which is 
capable of functioning as an effective water softener. 

(g) That Diversol is the only “dry sodium hypochlorite.” 


The Diversey Corp. further agreed not to publish, disseminate, or cause 
to be published or disseminated any testimonial containing any represen- 
tation contrary to the foregoing agreement. (Feb. 26, 1945.) 

03257. Vitamin Preparation—Qualities, Properties or Results—S. L. 
Schwartz, trading as V—Quality Products, 831 South Wabash Ave., Chi- 
cago, Ill., was engaged in selling a vitamin preparation designated V-Qual- 
ity Calcium Pantothenate and agreed, in connection with the dissemina- 
tion of future advertising, to cease and desist from representing directly or 
by implication: 

(a) Through the use of the phrase “‘anti-gray-hair vitamin” as descriptive of his 
product, or in any other manner or by any other means or device, that the said product 
will prevent or end gray hair or restore the original natural color to the hair. 

: (b) That restoration of the natural color of a head of hair has been effected in 88% 
| or any other definitely stated percentage of those to whom calcium pantothenate, the 
: principal ingredient of his product, was administered in tests. 
: 


(c) That it has been established that 88% or any other definitely stated percentage 
of those administered calcium pantothenate, the principal ingredient of his product, 
have had the natural color of their hair restored. 

(d) That his product ends gray hair or restores the natural color to the hair 
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The said 8. L. Schwartz further agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the fore- 
going agreement. (Feb. 27, 1945.) 

03258. Vitamin Preparation—Quatities, Properties or Results.—L. H. 
Mackenzie, trading as Pantothenic Products Co., 605 New Center Build- 
ing, Detroit, Mich., was engaged in selling a vitamin preparation desig- 
nated Chroma-Thenate and agreed, in connection with the dissemination 
of future advertising, to cease and desist from representing directly or by 
implication: 


(a) Through the use of the phrase ‘‘anti-gray-hair vitamin” as descriptive of his 
product, or in any other manner or by any other means or device, that the said product 
will prevent or end gray hair or restore the original natural color to the hair. 

(b) That restoration of the natural color of a head of hair has been effected in 88% 
or any other definitely stated percentage of those to whom calcium pantothenate, the 
principal ingredient of his product, was administered in tests. 

(c) That it has been established that 88% or any other definitely stated percentage 
of those administered calcium pantothenate, the principal ingredient of his product, 
have had the natural color of their hair restored. 

(d) That it has been established that the health of the skin, the vitality and texture 
of the hair, or the strength and elasticity of the nails have been improved through the 
administration of calcium pantothenate, the principal ingredient of his product. 

(e) That his product restores the natural color of the hair. 

(f) That his product prevents the hair from becoming gray. 

(g) That his product increases the vitality or improves the texture of the hair. 

(h) That his product stops the hair from falling out. 

(<) That his product improves the health of the skin. 

(y) That his product increases the st-ength or elasticity of the nails. 

(k) That his product decreases freckling. 

(1) That his product increases resistance to sunburn. 


The said L. H. MacKenzie further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to the 
foregoing agreement. (Feb. 27, 1945.) 

03259. Vitamin Product—Quailities, Properties or Results.—C. Frank- 
lin Leavitt, trading as C. Franklin Leavitt, M. D., 1167 Wilmette Ave., 
Wilmette, Ill. was engaged in selling a vitamin product designated Cal- 
cium Pantothenic and agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly or by im- 
plication: 


(a) Through the use of the phrase “gray hair vitamin’ as descriptive of his product, 
or in any other manner or by any other means or device, that the said product will 
prevent or end gray hair or restore the original natural color to the hair. 

(6) That restoration of the natural color of a head of hair has been effected in 88% 
or any other definitely stated percentage of those to whom calcium pantothenate, the 
principal ingredient of his product, was administered in tests. 

(c) That it has been established that 88% or any other definitely stated percentage 
of those administered calcium pantothenate, the principal ingredient of his product, 
have had the natural color of their hair restored. 

(d) That his product restores the natural color to hair. 


(e) That he is conducting experiments to determine the effect of calcium panto- 
thenate on gray hair. 


The said C. Franklin Leavitt further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to the 
foregoing agreement, (Feb, 27, 1945.) 
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03260. Medicinal Product—Qualities, Properties or Results and 
Safety.—Frances Parker, Suite 206, 4441 North Racine Ave., Chicago, 
Ill., was engaged in selling a medicinal product designated Nurse Parker’s 
New Formula Pills, Nurse Parker’s Relief Compound Pills, and Nurse 
Parker’s Compound and agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly or by 
implication: 

That the said product will constitute a competent or effective treatment for delayed 
menstruation. 


It is further agreed by Frances Parker that she will forthwith cease and 
desist from disseminating any advertisement which fails to reveal that the 
product should not be used when abdominal pain, nausea, vomiting or 
other symptoms of appendicitis are present; Provided, however, that such 
advertisement need only contain the statement, “‘CauTion: Use only as 
Directed,” if and when the directions for use wherever they appear on the 
label, in the labeling, or in both label and labeling, contain a caution or 
warning to the same effect. (Mar. 1, 1945.) 

03261. Men’s Clothing—Composition and Savings.—Furmbilt Stores, | 
Inc., a corporation, 631 South Hill St., Los Angeles, Calif., vendor-adver- 
tiser, was engaged in selling men’s clothing and agreed, in connection with 
the dissemination of future advertising, to cease and desist from represent- 
ing directly or by implication: 

(a) By the use of the words camel, camel’s hair, or any other word or term of similar 
import, as a designation for or as descriptive of a product which is not composed en- 
tirely of the hair, wool or fleece of the camel, provided, however, that in case of a product 
composed in substantial part of the hair, wool or fleece of the camel, and in part of other 
fibers or materials, the words camel or camel’s hair may be used as descriptive of the 
camel fiber if there be used in immediate connection or conjunction therewith, in letters 
of at least equal size and conspicuousness, words truthfully describing such other con- 
stituent fibers and materials. 

(b) That respondent’s products are offered for sale at savings of ten to fifteen dollars 
or any other savings in excess of the actual savings from the price charged by respond- 
ent’s competitors for similar products made of the same or comparable ingredients. 


The said Furmbilt Stores, Inc., also agreed not to publish or cause to be 
published any testimonial containing any representation contrary to the 
foregoing agreement. (Mar. 5, 1945.) 

03262. Radio Receiving Sets—Equipment.—Allied Radio Corporation, a 
corporation, 833 W. Jackson Boulevard, Chicago, IIl., vendor-advertiser, 
was engaged in selling radio receiving sets designated Knight Radios and 
agreed, in connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication: 


That any radio receiving set contains a designated number of tubes or is of a desig- 
nated tube capacity, when one or more of the tubes referred to are tubes or other devices 
which do not perform the recognized and customary functions of radio receiving set 
tubes in the detection, amplification, and reception of radio signals. 


The said Allied Radio Corporation agreed not to publish or cause to be 
published any testimonial containing any representation contrary to the 
foregoing agreement. (Mar. 8, 1945.) 

03263. Radio Receiving Sets—Equipment.—Nathan N. Wallack and 
M. D. Montague, copartners operating under the firm name of Star 
Radio Co., 409 11th St., N. W., Washington, D. C., advertiser-vendors, 
were engaged in selling radio receiving sets and agreed, in connection with 
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the dissemination of future advertising, to cease and desist from repre- 
senting directly or by implication: 

That any radio receiving set contains a designated number of tubes or is of a desig- 
nated tube capacity, when one or more of the tubes referred to are tubes or other de- 
vices which do not perform the recognized and customary functions of radio receiving 
set tubes in the detection, amplification, and reception of radio signals. 


The said Nathan N. Wallack and M. D. Montague, and each of them, 
agreed not to publish or cause to be published any testimonial containing 
any representation contrary to the foregoing agreement. (Mar. 9, 1946.) 

03264. Cosmetics and Medicinal Preparations—Qualities, Properties 
or Results and Safety.—Exelento Medicine Co., a corporation, Box 2201, 
Exelento Building, Atlanta 1, Ga., vendor-advertiser, was engaged in sell- 
ing preparations designated Exxelento Temporary Skin Whitener, Exelento 
Hair Pomade, Exelento Bleach Cream and Exelento Skin Ointment and 
agreed, in connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication: 


(a) That Exelento Hair Pomade will produce lustrous hair or improve the bair; or be 
of any benefit to the hair other than to straighten it temporarily and produce tempor- 
arily a smooth oily appearance. 

(b) By the use of the word ‘‘whitener” in the brand name of the preparation Ex- 
elento Temporary Skin Whitener, or otherwise, that said preparation will whiten the 
skin, or that said preparation will give the skin a pale creamy complexion, or 

(c) That Exelento Skin Ointment has a healing action. 


The Exelento Medicine Co. further agreed to cease and desist from dis- 
seminating any advertisement which fails to reveal the material facts that 
Exelento Temporary Skin Whitener and Exelento Bleach Cream should 
not be applied upon an area of the skin larger than the face and neck at 
any one time; that too frequent applications and use over excessive periods 
of time should be avoided; that adequate rest periods between series of 
treatments should be observed; that said preparations should not be used 
where the skin is cut or broken; and that in all cases a proper patch test 
should be made to determine whether or not the patient is allergic or sen- 
sitive to said preparations; Provided, however, that such advertisement need 
contain only the statement, ‘‘Caution: Use only as directed” if and when 
the directions for use, wherever they appear on the label, in the labeling, or 
both on the label and in the labeling, contain warnings to’the same effect 

Exelento Medicine Co. further agreed not to publish, or cause to be 
published, any testimonial containing any representation contrary to the 
foregoing agreement. (Mar. 9, 1945.) 

03265. Medicinal Preparation—Safety and Qualities, Pro i 
Results.—Lanteen Medical Laboratories, Inc., Re a 500 North 
Franklin St., Chicago, Ill., advertiser-vendor, was engaged ‘in selling a 
medicinal preparation designated Ex-Teen and agreed, in connection with 
the dissemination of future advertising, to cease and desist from dissemi- 
nating any advertisement which fails to clearly reveal that such prepara- 
tion should not be used in excess of the dosage recommended since such 
use may be harmful; Provided, however, that such advertisement need 
only contain the statement: “Caution: Use only as Directed,” if and 
when the directions for use wherever they appear on the label, in the label- 
ing, in in both label and labeling, contain a caution or warning to the same 
effect. 

It is further agreed by the said Lanteen Medical Laboratori 
it will forthwith cease and desist from representing directly = es fesse 
ion: 
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(a) That the product will relieve or overcome distressing psychic or disposition 
phenomena accompanying menstruation such as gloominess or depression, self pity, 


nervousness and irascibility. 


(b) That the said product will provide a stimulating effect. 


The said Lanteen Medical Laboratories, Inc., also agreed not to publish 
or cause to be published any testimonial containing any representation con- 
trary tu the foregoing agreement. (Mar. 9, 1945.) 

03266. Medicinal Preparation—Qualities, Properties or Results ani 
Earnings or Profit.—American Biochemical Corporation, a corporation, 
815-A Hanna Building, Cleveland, Ohio, vendor-advertiser, was engaged 
in selling a medicinal preparation designated Paracelsus and agreed, in 
connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication: 


(a) That said preparation is effective in the treatment of rheumatism, arthritis, 
neuritis, asthma, over-acidity, or ailments caused by the mineral deficiency. 

(b) That said preparation will—build up or purify the blood; build up bones or teeth; 
nourish the brain; benefit the muscular tissues, heart or nerves; assist in the healthy 
functioning of the kidneys or liver; stimulate the circulation of the blood; cleanse the 
system; build resistance to disease; aid digestion; help eliminate toxic poisons from the 
system; or be effective in the treatment of flu, phlebitis, tired feet or swollen limbs. ° 

(c) That said preparation will make up a deficiency in the diet of calcium, phcs- 
phorus, iron, sodium, potassium or chlorine; that it will provide an adequate supply of 
minerals; that it provides a complete adjunct to nature in the treatment of physical 
irregularities; that it contains all the mineral elements necessary to nutrition; or that 
it will restore the mineral content of the body. 

(d) That said preparation is not a medicine. 

(e) That prospective distributors, dealers or other representatives can make earnings 
or profits within any specified period of time which are in excess of the net average earn- 
ings or profits within like periods of time made by a substantial number of its active full- 
time distributors, dealers or other representatives in the ordinary and usual course of 
business and under normal conditions and circumstances. 


The said American Biochemical Corporation further agreed not to pub- 
lish or cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (Mar. 9, 1945.) . 

03267. Vitamin Preparation—Qualities, Properties or Results. — 
Henry Gottlieb, an individual trading as Vita~Man, 175 East Broadway, 
New York City, advertiser-vendor, was engaged in selling a vitamin 
preparation designated Vita-Hair Tablets and agreed, in connection with 
the dissemination of future advertising, to cease and desist from repre- 
senting directly or by implication: 


(a) Through the use of. the phrase “anti-gray-hair vitamin” as descriptive of his 
product, or in any other manner or by any other means or device, that the said product 
will prevent or end gray hair or restore the original natural color to the hair. 

(b) That restoration of the natural color of a head of hair has been effected in 88% or 
any other definitely stated percentage of those to whom calcium pantothenate, the 
principal ingredient of his product, was administered in tests. 

(c) That it has been established that 88% or any other definitely stated percentage 
of those administered calcium pantothenate, the principal ingredient of his product, 
have had the natural color of their hair restored. 

(d) That it has been established that the skin is improved or the strength and elas- 
ticity of the nails increased through the administration of calcium pantothenate, the 
principal ingredient of his product. Ay 

(e) That his product restores the natural color of the hair, prevents the hair from be- 
coming gray or revitalizes the hair. 
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(f) That his product improves the skin. 
(g) That his product increases the strength or elasticity of the nails. 
(h) That his product rejuvenates the appearance. 


The said Henry Gottlieb further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to the 
foregoing agreement. (Mar. 12, 1945.) 

03268. Radio Receiving Sets—Equipment.—Spiegel, Inc., a corpora- 
tion, 1061 West 35th St., Chicago 9, Ill., advertiser-vendor, was engaged 
in selling radio receiving sets and agreed, in connection with the dissemina- 
tion of future advertising, to cease and desist from representing directly or 
by implication: 

That any radio receiving set contains a designated number of tubes or is of a desig- 
nated tube capacity, when one or more of the tubes referred to are tubes or other de- 
vices which do not perform the recognized and customary functions of radio receiving 
set tubes in the detection, amplification, and reception of radio signals. 


The said Spiegel, Inc. agreed not to publish or cause to be published any 
testimonial containing any representation contrary to the foregoing agree- 
ment. (Mar. 15, 1945.) 

03269. Medicinal Preparation—Qualities, Properties or Results and 
Safety.—Lawrence F. Heer, an individual doing business as Berosol 
Products, Rockaway Beach, N. Y., vendor-advertiser, was engaged in 
selling a medicinal preparation designated Mayr’s and agreed, in connec- 
tion with the dissemination of future advertising, to cease and desist from 
representing directly or by implication: 


(a) That the product will prevent the absorption of toxic substances. 
(b) That it will relieve or correct indigestion. 
(c) That it will regulate the flow of bile and is a stomach remedy. 


It is further agreed by Lawrence F. Heer that he will forthwith cease and 
desist from disseminating any advertisement which fails to reveal that the 
product should not be used when abdominal pain, nausea, vomiting, or 
other symptoms of appendicitis are present; Provided, however, that such 
advertisement need only contain the statement, “Caution: Use only as 
Directed,” if and when the directions for use wherever they appear on the 
label, caution or warning to the same effect. 

The said Lawrence F. Heer further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to the 
foregoing agreement. (Mar. 15, 1945.) 

03270. Vitamin Hair Restorer—Qualities, Properties or Results.—The 
Carley Co., a corporation, 160 East Illinois St., Chicago, Ill., vendor-ad- 
vertiser, was engaged in selling a vitamin preparation designated Grayvita 
and agreed, in connection with the dissemination of future advertising, to 
cease and desist from representing directly or by implication: ; 


(a) Through the use of the phrase “anti-gray-hair vitamin” as descriptive of its 
product, or in any other manner or by any other means or device, that the said product 
will prevent or end gray hair or restore the original natural color to the hair. 

(b) That restoration of the natural color of a head of hair has been effected in 88% 
or any other definitely stated percentage of those to whom calcium pantothenate, the 
principal ingredient of its product, was administered in tests. 

(c) That it has been established that 88% or any other definitely stated percentage 
of those administered calcium pantothenate, the principal ingredient of its product 
have had the natural color of their hair restored. 

(d) That its product banishes gray hair, restores the natural color or lustre to the hair, 
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(e) That its product restores the vitality of the hair. 

(f) That its product restores natural waves to the hair. 

(g) That its product improves the complexion. 

(h) That its product increases the elasticity of the nails. 

(¢) That its product prevents grayness. 

(j) That its product restores youthful vigor or appearance or makes one look younger. 


The said The Carlay Co. further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to the 
foregoing agreement. (Mar. 16, 1945.) 

03271. Anti-Gray Hair Vitamin—Qualities, Properties or Results.— 
U. S. A. Brands, Inc., a corporation, 675 Broadway, New York City, 
vendor-adveytiser, was engaged in selling an anti-gray hair vitamin desig- 
nated Cal-D-Pan and agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly or by 
implication. 


(a) Through the use of the phrase “‘anti-gray hair vitamin” as descriptive of its 
product, or by any other means or device, that the said product will end gray hair or 
restore the original natural color to the hair. 

(6) That restoration of the natural color of a head of hair has been effected in 88% or 
any other definitely stated percentage of those to whom calcium pantothenate, the prin- 
cipal ingredient of its product, was administered in tests. 

(c) That it has been established that 88% or any other definitely stated percentage 
of those administered calcium pantothenate, the principal ingredient of its product, 
have had the natural color of their hair restored. 


The said U. 8. A. Brands, Inc., further agreed not to publish or cause to 
be published any testimonial containing any representation contrary to the 
foregoing agreement. (Mar. 20, 1945.) 

03272. Rodenticide—Safety and Qualities, Properties or Results.— 
O. W. Dean, an individual doing business as Saf-Kil Co., Benton Harbor, 
Mich., vendor-advertiser, engaged in selling a rodenticide designated 
Saf-Kil Rat Poison; and United Advertising Companies, Inc., a corpora- 
tion, 230 North Michigan Ave., Chicago, Ill., advertising agent, engaged in 
the business of conducting an advertising agency which disseminated ad- 
vertisements for the above named product on behalf of O. W. Dean agreed, 
in connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication: 


(a) That said product is safe or harmless to pets, other animals, or human beings. 
(6) That said product is an effective killing agent for mice. 
(c) That said product causes rats to die outside. 


The said O. W. Dean and United Advertising Companies, Inc., and each 
of them, agreed not to publish or cause to be published any testimonials 
containing any representation contrary to the foregoing agreement. (Mar. 
26, 1945. 

03273. Bipot Preparation—Qualities, Properties or Results.—Mod- 
ern Products, Inc., a corporation, 1428 North Twenty-fourth St., Mil- 
waukee, Wisc., vendor-advertiser, engaged in selling an anti-gray hair 
vitamin preparation designated Capatabs; and The Cramer-Krasselt Co., 
a corporation, 733 N. Van Buren St., Milwaukee, Wisc., advertising agent, 
engaged in the business of conducting an advertising agency which dis- 
seminated advertisements for the above named product on behalf of Mod- 
ern Products, Inc. agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing, directly or by implica- 
tion: 
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(a) ‘Through the use of the phrase ‘‘anti-gray-hair” factor as descriptive of the 
product, or in any other manner or by any other means or device, that the said product 
will prevent or end gray hair or restore the original natural color to the hair. 

(b) That restoration of the natural color of a head of hair has been effected in 88% 
or any other definitely stated percentage of those who whom calcium pantothenate, the 
principal ingredient of the product, was administered in tests. 

(c) That it has been established that 88% or any other definitely stated percentage 
of those administered calcium pantothenate, the principal ingredient of the product, 
have had the natural color of their hair restored. 

(d) That the product restores the natural color to the hair. 


The said Modern Products, Inc., and The Cramer-Krasselt Co., and 
each of them, further agreed not to publish or cause to be published any 
testimonial.containing any representation contrary to the foregoing agree- 
ment. (Mar. 26, 1945.) 

03274. Nasal Filter—Qualities, Properties or Results.—The Cha-Gobe 
Co., a corporation, 66 Pearl St., Hartford, Conn., vendor-advertiser, en- 
gaged in selling a nasal filter designated Cha-Gobe Nasal Filter; and The 
Charles A. Weeks Co., Inc., a corporation 122 East 42d St., New York 
City, advertising agent, engaged in the business of conducting an adver- 
tising agency which disseminated advertisements for the above named 
product on behalf of The Cha-Gobe Co. agreed, in connection with the dis- 
semination of future advertising, to cease and desist from representing 
directly or by implication: 


That said device will prevent hay fever or asthma caused by dust, pollen or other 
particles in the air, or that it is effective in such conditions in excess of affording partial 
protection of the nasal membrane. 


The said The Cha-Gobe Co. and The Charles A. Weeks Co., Inc., and 
each of them, further agreed not to publish or cause to be published any 
testimonial containing any representation contrary to the foregoing agree- 
ment. (Mar. 26, 1945.) : 

03275. Medicinal Preparations—Qualities, Properties or Results and 
Safety.—Rose Beil and Norman N. Beil, individuals, trading as The K-B 
Medical Products, 969 Lakeview Road, Cleveland, Ohio, vendor-adver- 
tiser, were engaged in seliing medicinal products designated ‘‘ Periodic Cap- 
sules, Triple PPP” and “Dupree Pills.” Also prior to September 30, 
1942, and October 8, 1942, they were engaged in selling products desig- 
nated R,XX Periodic Capsules and R,XXX Periodic Capsules and 
agreed, in connection with dissemination of future advertising, to cease 
and desist from representing directly or by implication: 


(a) That such preparations will constitute a competent or effective treatment or a 
dependable relief in cases of delayed menstruation arising from poor nutrition, anemia, 
fright, colds, over-exposure, inadequate clothing, change of climate, nervous strain, or 
from other causes. 

(b) Through use of the expressions “‘ Period,” “Periodic Capsules,” “Period Pills,” 
or other expression or term having substantially the same meaning, that such prepara- 
tions will be of value in cases of delayed menstruation from any cause. 


It is further agreed by Rose Beil and Norman N. Beil, and each of them, 
that in the dissemination of advertising, by the means and in the manner 
above set out, of such preparations as are hereinabove named, or any other 
preparation of substantially the same composition or possessing substan- 
tially the same properties, they will forthwith cease and desist from dis- 
seminating any advertisement which fails to reveal that the product 
should not be used when abdominal pain, nausea, vomiting or other symp- 
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toms of appendicitis are present; Provided, however, that such advertise- 
ment need only contain the statement, ‘Caution: Use only as Directed” 
if and when the directions for use, wherever they appear on the label, in 
the labeling, or in both label and labeling, contain a caution or warning to 
the same effect. 

The said Rose Beil and Norman N. Beil, and each of them, further 
agreed not to publish, disseminate, or cause to be published or dissemi- 
nated, any testimonial containing any representation contrary to the fore- 
going agreement. (Mar. 29, 1945.) 

03276. Hair Dye—Qualities, Properties or Results——Kraupner & 
Kraupner, trading as Hay’s Co., a corporation, 1375 Myrtle Ave:, Brook- 
lyn, N. Y., vendor-advertiser, engaged in selling a hair dye designated 
Hay’s Hair Coloring, and Diener & Dorskind, Inc., a corporation, 147 
West 42d St., New York, N. Y., advertising agent, engaged in the business 
of conducting an advertising agency which disseminated advertisements 
for the above-named product on behalf of Kraupner & Kraupner agreed, 
in connection with the dissemination of future advertising, to cease and 
desist from representing, directly or by implication: 


(a) That hair dyed with the product is natural looking. 
(6) That the product does not stain the scalp. 


The said Kraupner & Kraupner, Inc., and Diener & Dorskind, Inc., and 
each of them, further agreed not to publish or cause to be published any 
testimonial containing any representation contrary to the foregoing agree- 

“ment. (Mar. 29, 1945.) 

03277. Medicinal Preparation—Safety.—Ada Marcellus, doing busi- 
ness under the trade name of Marcellus Co., Box 144, Essex Station, Bos- 
ton, Mass., vendor-advertiser, engaged in selling a medicinal preparation 
designated Top Lax and Reuben Barkow, an individual, 45 West 45th St., 
New York, N. Y., advertising agent, engaged in the business of conducting 
an advertising agency which disseminated advertisements for the above 
named product on behalf of Ada Marcellus agreed, in connection with the 
dissemination of future advertising, to cease and desist from disseminating 
any advertisement which fails to reveal that said preparation should not 
be used when abdominal pains, nausea, vomiting or other symptoms of ap- 
pendicitis are present; Provided, however, that such advertisement need 
only contain the statement ‘Caution: Use only as Directed”’ if and when 
the directions for use, wherever they appear on the label, in the labeling, 
or in both label and labeling, contain a caution or warning to the same 
effect. 

The said Ada Marcellus and Reuben Barkow, and each of them, further 
agreed not to publish or cause to be published any testimonial containing 
any representations contrary to the foregoing agreement. (Mar. 29, 1945.) 

03278. Radio Receiving Sets—Equipment.—The Sun Radio Service 
and Supply Corp., a corporation, 938 F Street, N. W., Washington, D. C., 
vendor-advertiser, was engaged in selling radio receiving sets and agreed, 
in connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication: 

That any radio receiving set contains a designated number of tubes or is of a desig- 
nated tube capacity, when one or more of the tubes referred to are tubes or other devices 
which do not perform the recognized and customary functions of radio receiving set 
tubes in the detection, amplification, and reception of radio signals. 


The Sun Radio Service and Supply Corp. agreed not to publish or cause 
to be published any testimonial containing any representation contrary to 
the foregoing agreement. (Apr. 3, 1945.) 
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03279. Photographic Enlarger ents— Free, Unorcered Goods, Prices 
and Quality Fred Hammel, an individual doing business under the trade 
name New York Art Service, 200 West 72d St., New York, N. Y., vendor- 
advertiser, was engaged in selling photographic enlargements and agreed, 
in connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication: 


(a) Using the term ‘‘Free”’ or any other term of similar import and meaning to 
describe, designate or refer to any merchandise which is not a gift or gratuity and deliv- 
ered to the recipient thereof without cost and unconditionally. 

(b) Representing that a folder or other merchandise will be included in shipments of 
photographic enlargements unless folders or other merchandise are in fact included in 
all of such shipments. 

(c) Wording advertising relating to the offering for sale of photographic enlarge- 
ments or any other merchandise in any manner which will not enable a prospective 
purchaser to readily determine the quantity of such photographic enlargements or other 
merchandise which may be expected when responding to such advertising, or the cost 
thereof. 

(d) Using any sales plan or merchandising method which involves the practice of 
sending unsolicited C.O.D. shipments of photographic enlargements or any other mer- 
chandise to prospective purchasers. 

(e) Representing that photographic enlargements or any other merchandise will be 
sold for a price which is less than the price actually charged therefor. : 

(f) Using the term “Silk Finish” or any other term containing the word “silk” t 
in any way describe or refer to pictures which are not in fact printed on silk. (Apr. 5, 
1945.) 


03280. Wearing Apparel—Free.— Melville Meyers, Sidney Meyers and 
Georgette Meyers, copartners trading as The Melville Company, Cin- 
cinnati 3, Chio, vendor-advertisers, were engaged in selling wearing ap- 
parel and agreed, in connection with the dissemination of future advertis- 
ing, to cease and desist from using the word ‘‘free”’ or any other word or 
term of similar import or meaning, to designate, describe or refer to wear- 
ing apparel or other items of merchandise which are not furnished gratu- 
itously and unconditionally or which are furnished as compensation for 
services rendered or for which the payment of money is required. 

The said Melville Meyers, Sidney Meyers and Georgette Meyers, and 
each of them, agreed not to publish or cause to be published any testi- 
monial containing any representation contrary to the foregoing agree- 
ment. (Apr. 6, 1945.) 

03281. Waterproofing Hydraulic Cement—Qualities, Properties or Re- 
sults and Guaranteed.—American Fluresit Co., Inc., a corporation, 635 
Rockdale Ave., Cincinnati 29, Ohio, vendor-advertiser, was engaged in 
selling a fast setting hydraulic cement designated fluresit Quick-Set 
Waterproofing and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by implica- 
tion, 


(a) That said product is a waterproof or a dampness preventive material or com- 
pound or that it renders walls or structures made of concrete, cement, brick or stone 
impervious to water or dampness, unless there be set forth, in connection with such 
representations, statements clearly indicating the conditions under which said product 
is effective. 

(b) That any water repellent or damp resisting qualities contained in or imparted by 
said product are permanent or everlasting. 

(c) That Fluresit Quick-Set Waterproofing stops seepage leaks through block and 
concrete basement walls regardless of water pressure. 
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(d) That Fluresit Quick-Set Waterproofing solves all waterproofing problems. 
(e) That the results from the use of Fluresit Quick-Set Waterproofing are guaranteed 
without disclosing the terms of the guarantee. 


The American Fluresit Co., Inc., agreed not to publish or cause to be 
published any testimonial containing any representation contrary to the 
foregoing agreement. (Apr. 6, 1945.) 

03282. Medicinal Preparation—Qualities, Properties or Results and 
Safety.—Hope, Inc., a corporation, 138 West 25th St., New York 1, N. Y., 
vendor-advertiser, was engaged in selling a medicinal preparation desig- 
nated Hope Laxative and agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly or by 
implication: 


That such preparation acts gently or that it does not cause griping. 


The said Hope, Inc. further agreed not to publish or cause to be pub- 
lished any advertisement which fails to reveal that said preparation should 
not be used in the presence of abdominal pain, nausea, vomiting or other 
symptoms of appendicitis; Provided, however, that such advertisement 
need only contain the statement: ‘‘Caution: Use only as Directed,” if 
and when the directions for use wherever they appear on the label, in the 
labeling, or in both label and labeling, contain a caution or warning to the 
same effect. 

The said Hope, Inc. further agreed not to publish or cause to be pub- 
lished any testimonial containing any.representation contrary to the fore- 
going agreement. (Apr. 24, 1945.) : 

03283. Rodenticide—Qualities, Properties or Results.—Feed Sup- 
plies, Inc., a corporation, 741 North Milwaukee St., Milwaukee 2, Wisc., 
and Killer-Diller Corp., a corporation, 741 North Milwaukee St., Mil- 
waukee 2, Wisc., vendor-advertisers, engaged in selling a mouse and rat 
exterminator designated Kil-Balm, and Arthur Towell Inc., a corporation, 
505 Insurance Building, Madison, Wisc., advertising agent, engaged in the 
business of conducting an advertising agency which disseminated adver- 
tisements for the above named product on behalf of Feed Supplies, Ine., 
and Killer-Diller Corp. agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing, directly or by 
implication, that said product: 


(a) Will rid buildings or homes of rats or mice. 
(b) Will cause rats or mice to crawl outside to die. 


The said Feed Supplies, Inc., Killer-Diller Corp. and Arthur Towell Inc., 
and each of them, further agreed not to publish or cause to be published 
any testimonial containing any representation contrary to the foregoing 
agreement. (May 8, 1945.) 

03284. Welding Compound—Qualities, Properties or Results.— 
Herman I. Richman and Anna Richman, copartners doing business as 
Richman Chemical Products Co., 2526 W. Van Buren St., Chicago, IIl., 
vendor-advertisers, were engaged in selling a welding compound desig- 
nated Royal Block Welding Compound and agreed, in connection with the 
dissemination of future advertising, to cease and desist from representing 
directly or by implication: 

By use of the words “weld” or “welding” in connection with the trade name of the 
aforesaid product, or otherwise, that the aforesaid product will effect a weld or fusion 
of metal parts. 

The said Herman I. Richman and Anna Richman, and each of them, 
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further agreed not to publish, or cause to be published, any testimonial 
containing any representation contrary to the foregoing agreement. (May 
8, 1945. 

ee Medicinal Preparation—Qualities, Properties or Results and 
Scientific or Relevant Facts.——Edward T. Keenan, an individual doing 
business as Keenan Laboratories, Frostproof, Fla., vendor-advertiser, was 
engaged in selling a medicinal preparation designated Key-Mins and 
agreed, in connection with the dissemination of future advertising, to 
cease and desist from representing directly or by implication: 


(a) That the said product will build blood, bone or tissue. 

(b) That it will relieve or cure restlessness or irritability. 

(c) That the product will increase strength, endurance, energy or vitality or that it 
will improve the general health or enable one to be healthy. ; 

(d) That it will lengthen life expectancy or shorten the period of convalescence. 

(e) That it will relieve, cure or prevent physical or mental fatigue. 

(f) That it will relieve or cure mineral deficiencies and mineral deficiency diseases 
and disorders; or that four out of five people in America are deficient in minerals. 

(g) That it will prevent all mineral deficiencies and mineral deficiency diseases and 
disorders. 

(h) That it will ward off or prevent disease or enable one to resist disease and dis- 
orders. ; 

(t) That it will relieve distress due to overindulgence in eating and drinking. 

(j) That it will relieve anemia and digestive and gall bladder disturbances. 

(k) That it will reduce susceptibility to infection or that it will relieve or prevent 
arthritis, hardening of the arteries, nervousness, despondency, insanity, convulsions, 
heart diseases, blood disorders, cancer, kidney stones, constipation, rickets, overweight, 
underweight, colds or catarrh. 


The said Edward T. Keenan also agreed not to publish or cause to be 
published any testimonial containing any representation contrary to the 
foregoing agreement. (May 8, 1945.) 

03286. Hair Dye—Safety.—Samuel D. Cates, an individual trading as 
Juel Co., 3724 North Clark St., Chicago, Ill., vendor-advertiser, was en- 
gaged in selling a hair dye designated “‘(New Color) Hair Dye,” “‘Juel 
Hair Dye” or “Jet Black Hair Dye” and agreed, in connection with the 
dissemination of future advertising, to cease and desist from: publishing 
or causing to be published any advertisement which fails to reveal that it 
is a hair dye and all hair dyes should be used with caution; that it should 
be kept out of the eyes, mouth, ears and skin eruptions; that if there is a 
skin eruption on the scalp it should not be used or reused; that it is for 
external use only; and that it should not be used on the eyebrows or eye- 
lashes; Provided, however, that said advertisements need contain only the 
statement, ‘Caution: Use only as Directed,” if and when the directions 
for use, wherever they appear on the label, in the labeling or in both label 
and labeling, contain a caution or warning to the same effect. 

The said Samuel D. Cates further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to the 
foregoing agreement. (May 15, 1945.) 

03287. Anti-Gray Hair Vitamin—Qualities, Properties or Results.— 
Spiegel, Inc., a corporation, 1061 West 35th St., Chicago, 9, Ill., vendor- 
advertiser, was engaged in selling an anti-gray hair preparation desig- 
nated Grayvita Tablets and agreed, in connection with the dissemination 
of future advertising, to cease and desist from representing directly or by 
jmplication: 


(a2) Through the use of the phrase “anti-gray hair tablets,” as descriptive of its 
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product, or in any other manner or by any other means or device, that the said product 
will prevent or end gray hair or restore the natural color to the hair. 

(6) That restoration of the natural color of a head of hair has been effected in 88% 
or any other definitely stated percentage of those to whom calcium pantothenate, the 
principal ingredient of its product, was administered in tests. 

(c) That it has been established that 88.. or any other definitely stated percentage 
of those administered calcium pantothenate, the principal ingredient of its product, 
have had the natural color of their hair restored. 

(d) That its product restores the natural color to gray hair. 


The said Spiegel, Inc., further agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the fore- 
going agreement. (May 18, 1945.) 

03288. Hair Dye and Tonic—Qualities, Properties or Results and 
Composition.—Joseph H. Tall, an individual doing business under the 
trade name The Gra-No-Mor Co., P. O. Box 196, Brookline, Mass., 
vendor-advertiser, was engaged in selling a hair dye designated Gra-No- 
Mor Hair Coloring and a hair tonic designated Tri-Pl-Oil Hair Tonic and 
agreed, in connection with the dissemination of future advertising, to 
cease and desist from representing directly or by implication: 


(a) That just a few drops of ‘‘Gra-No-Mor”’ on the palm of the hand and patted on 
to the hair completes the process of restoring color to the hair. : 
(6) That “‘Gra-No-Mor” 
. Restores color to the hair; 
. Replaces hair color; 
. Imparts color and charm to the hair; 
. Abolishes gray hair worries; 
. Causes grayness to disappear like magic, or 
. Is exceedingly effective, quick-acting and satisfying. 
(c) That ‘‘Tri-Pl-Oil Hair Tonic” is a tonic, or that it possesses tonic properties or 
produces tonic effects. 
(d) That “Tri-Pl-Oil Hair Tonic” 
. Is scientifically prepared; 
Contains essential oils necessary to the life and beauty of the hair and scalp; 
. Helps promote the growth of new hair; 
. Improves the health of the hair; 
. Gives new life and luster to the hair; or 
. Removes dandruff and dead hair. 


The respondent further stipulated and agreed to cease and desist from » 
the use of the word ‘‘Gra-No-Mor” or any other word or words, abbrevi- 
ation or abbreviations or combination of words or parts of words, which 
might imply that the use of his product would put an end to gray hair or 
gray hair worries, either as a trade name or as the name or part of the 
name of his product. } 

The respondent further stipulated and agreed to cease and desist from 
the use of the word “tonic” as a part of the name of any product sold by 
him that does not possess tonic properties or produce tonic effect. 

The said Joseph H. Tall further agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the fore- 
going agreement. (May 23, 1945.) 1 

03289. Men’s Clothing—Composition.—Hollywood Credit Clothing 
Co., Inc., a corporation, 703 Seventh St., N. W., Washington, D. C., 
vendor-advertiser, was engaged in selling men’s clothing and agreed, in 
connection with the dissemination of future advertising, to cease and de- 
sist from the use of the words “camels,” “camels hair’’ or any other word 
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or term of similar import, as a designation for or as descriptive of a product 
which is not composed entirely of the hair of the camel, provided, however, 
that in case of a product composed in substantial part of the hair of the 
camel, and in part of other fibers and materials, the words camel, camels 
or camels hair may be used as descriptive of the camel fiber content if 
there be used in immediate connection or conjunction therewith, in letters 
of at least equal size and conspicuousness, words truthfully describing 
such other constituent fibers and materials, together with such other dis- 
closure as may be required by provisions of law applicable to the respective 
fabric or article. 

The said Hollywood Credit Clothing Co., Inc., also agreed not to pub- 
lish or cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (May 23, 1945.) 

03290. Radio Receiving Sets—Equipment.—Sears, Roebuck and Co., a 
corporation, Chicago, Ill., vendor-advertiser, was engaged in selling a 
radio receiving set designated “‘11-Tube Silvertone Console Radio” and 
agreed, in connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication: 


That any radio receiving set contains a designated number of tubes or is of a desig- 
nated tube capacity, when one or more of the tubes referred to are tubes or other 
devices which-do not perform the recognized and customary functions of radio receiv- 
ing set tubes in the detection, amplification, and reception of radio signals. 


The said Sears, Roebuck and Co. agreed not to publish or cause to be 
published any testimonial containing any representation contrary to the 
foregoing agreement. (May 25, 1945.) 

03291. White Shoe Cleaner—Qualities, Properties or Results.— 
Everett & Barron Co., a corporation, Providence, R. I., vendor-advertiser, 
was engaged in selling a white shoe dressing designated Stazon White and 
agreed, in connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication: 


By use of the words “really stays on,’’ or otherwise, that the said preparation will 
not rub off of shoes to which it is applied. 


The said Everett & Barron Co. agreed not to publish or cause to be 
published any testimonial containing any representation contrary to the 
foregoing agreement. (June 26, 1945.) 

03292. Cosmetics—Success, Use or Standing.—Revlon Products Cor- 
poration, a corporation, 745 Park Ave., New York, N. Y., vendor-adver- 
tiser, engaged in selling cosmetics designated Revlon Nail Enamel and 
Revlon Lipstick and Abbott Kimball Co., Inc., a corporation, 250 Park 
Ave., New York, N. Y., advertising agent, engaged in the business of con- 
ducting an advertising agency which disseminated advertisements for the 
above named products on behalf of Revlon products Corporation agreed, 
in connection with the dissemination of future advertising, to cease and 


desist from disseminating and from representing, directly or by impli- 
cation: 


That it has been established by interviews or surveys that any number or proportion 
of women wear or show a preference for Revlon Nail Enamel or Lipstick, or that Rev- 
lon Nail Enamel is used in more beauty salons than all other nail enamels combined, 
when such representations are not substantiated by statistics compiled from actual 
interviews or surveys conducted in such a manner as to reflect impartial findings of fact 


in that respect among a substantial majority of the cosmetic users referred to in the 
advertising. i 


It is hereby further agreed by Revlon Products Corporation and Abbott 
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Kimball Co., Inc., that in connection with the dissemination of advertising 
for Revlon Nail Enamel, by the means and in the manner above set out 
they, and each of them, will forthwith cease and desist from designating 
or computing the use of any color of said enamel by one person, one time 
as more than one pretesting. (June 29, 1945.) 

03293. Food Beverage—Qualities, Properties or Results and Free.— _ 
G. M. Bartlett and M. E. Bartlett, copartners doing business as W. H. Y. 
and Kevo Products Co., Ltd. and The Kevo Co., 2655 Terminal Annex, 
Los Angeles, Calif., were engaged in selling a food supplement beverage 
designated Kevo and agreed, in connection with the dissemination of fu- 
ture advertising, to cease and desist from representing directly or by impli- 
cation: 


(a) That said preparation provides the vitamins to minerals required daily by the 
human body or that said preparation is rich in vitamins, minerals or proteins. 
(6) That said preparation is effective in relieving nervousness, fatigue, headache, 


irritability, run-down condition, seasickness or anemia. 


(c) That said preparation is effective in relieving or preventing constipation other 
than that caused solely by insufficient bulk in the diet. 

(d) That said preparation will be effective in preventing biliousness. 

(e) That said preparation has a specific action in nourishing the nerves, provides 
“‘something”’ that most other foods have lost, or is a food required by brain workers. 

(f) That said preparation will have a beneficial effect upon the vision, mental pro- 
cesses of the user or the complexion. 

(g) That said preparation will be effective in keeping the user vigorous, will provide 
stamina or resistance for invalids or convalescents, or will prevent exhaustion from 
physical exertion. 

(h) That said preparation takes the place of a meal or has the same nutritive value 
as a meal. 

(i) That said preparation is not capable of increasing body weight, will provide a 
means of reducing body weight or that the dextrose contained in said preparation is 
nonfattening. 

(j) That the Health Defense Dial furnished to purchasers of said preparation retails 
for 50¢. 


It was further agreed that the vendor-advertisers will forthwith cease 
and desist from: 


1. Representing that any article of merchandise regularly included in a combination 
offer with other merchandise is “free.” 

2. Using the term ‘‘free,” or any other term of similar import and meaning, to 
describe, designate or refer to any merchandise or other article which is not a gift or 
gratuity and delivered to the recipient thereof without cost and unconditionally. 


The said G. M. Bartlett and M. E. Bartlett, and each of them, further 
agreed not to publish or cause to be published any testimonial containing 
any representation contrary to the foregoing agreement. (June 29, 1945.) 
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INVESTIGATIONS AND RECOMMENDATIONS | 
UNDER THE EXPORT TRADE ACT®. 


In THE Marrer oF 


FLORIDA HARD KOCK PHOSPHATE EXPORT 
ASSOCIATION, ITS OFFICERS, EXECUTIVE 
COMMITTEE AND MEMBERS 


SONDENSED REPORT OF INVESTIGATION, CONCLUSIONS AND RECOMMENDA- 
TIONS IN RH ALLEGED VIOLATIONS OF THE EXPORT TRADE ACT, 
APPROVED APRIL 10, 1918 


Docket 202-2. Notice and Summons, July 14, 1944—Conclusions and 
Recommendations, June 28, 1945 


‘The Commission’s recommendations In the Matter of Pacific Forest Industries, 
Docket 202-1, dated January 27, 1940, which preceded the Florida Hard Rock Phosphate 
Haport Association, read as follows: 


RECOMMENDATIONS FOR THE READJUSTMENT OF THE BUSINESS OF 
PACIFIC FOREST INDUSTRIES, AN EXPORT TRADE ASSOCIATION 


To: Pacific Forest industries, a cooperative association organized under the laws of the 
State of Washington, with principal office and place of business at Tacoma, Wash- 
ington, and its several members : 

The Federa! Trade Commission, having reason to believe that Pacific Forest Industries, 
an association engaged in export trade (as “association” and “‘expor* trade” are defined 
‘n the Act of Congress known as the Export Trade Act, approved April 10, 1918), and 
certain of its agreements and acts were in restraint of the export trade ot domestic 
competitors of said association, summoned said association, its officers and agents to 
appear before it on the 12th day of September, 1939, as provided by section 5 of said 
f&xport Trade Act. Said association having duly appeared before the Commission pur- 
suant to said summons, and a hearing and investigation into the alleged violations of 
iaw having been conducted by the Commission, and oral and written statements and 
arguments and briefs having been presented by said association, and the Commission 
naving concluded upon such investigation that the antitrust laws have been violated by 
said association in that said association and certain agreements made and acts done by 
rt have been and are in restraint of the export trade of its domestic competitors, to wit, 
other American exporters engaged in purchasing, transporting and selling Douglas Fir 
plywood in export trade, 

Now, therefore, pursuant to the provisions of said Export Trade Act and by virtue 
of the authority conferred upon it by said Act, the Federal Trade Commission hereby 
makes to said Pacific Forest Industries and its several members the following recom- 
mendations for the readjustment of its business, in order that it may hereafter maintain 
ts organization and management and conduct its business in accordance with law: 

1. That Pacific Forest Industries shall not, by its by-laws, contracts with members 
or associate members, or otherwise, prohibit its members or associate members from 
selling plywood directly to American exporters. 

2. Section XVI of the present by-laws of Pacific Forest Industries provides that “the 
several members agree to * * * turn over to the association, as and when received, 
all future orders for export; * * *. The members agree not to accept any future 
export orders, but to transmit and turn the same over to the association.” Contracts 
between Pacific Forest Industries and associate member plywood mills provide that the 
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Where an association of three corporations organized under the Export Trade 
Act to engage in export trade as defined therein, which, through its 
officers and members, engaged in the sale for export and the exportation 
of hard rock phosphate produced from the mines of its members, under a 
procedure by which sales were made by its sales agents in Europe under 
the supervision of its Huropean representative; ail sales contracts were 
executed between buyers and the Association as principal, with the 
provision that any member might supply the cargo. the identity of the 
supplyiag member not being indicated and no member being permitted to 
sell direct, and sales being allocated among members according to a fixed 
quota; prices for their product being fixed, prior to December of 1933. 
by the association, and after that time, by agreement among the associa- 
tion, the Phosphate Export Association, and the French North African 
producers— 

(a) Entered into two international cartel agreements known as the Paris and 
Curacao agreements, which required that deductions for shipments of 
Florida hard rock phosphate from the United States by American non- 
‘members of the association be made from the quota of American ship- 
ments of hard rock phosphate to Hurope; and into an intra-association 
agreement known as the Brussels agreement, which required the deduction 
of the tonnage of hard rock phosphate sold by each member in domestic 
trade in the United States from the European quota therein allotted to 
the seller ; 

(bv) Entered into an understanding with the two owners (member and former 
member and with common officers) of a strategically situated Plorida 
terminal equipped with crushing, drying, loading and storage facilities for 

“hard rock phosphate, which confined and restricted the use of the terminal 
solely to the members of the association; and undertook to enter into pro- 
tective and forestalling arrangements with a common earrier railway 
with reference to hard rock phosphate shipments of non-members, the 
rates on such shipments, and the availability or use of terminal facilities 
to accommodate such shipments; 

(c) Failed to file such agreements in its annual reports, required under sched- 
ule E of the Act, calling for a description of the methods and plans under 
which the association’s business was done, and its relationships with 
others ; 


‘ 


associate member ‘will not sell or offer for sale directly or indirectly any plywood for 
export, except through said association.” Said by-laws and contracts, and any other 
existing by-laws, contracts or agreements to the same effect, should be rescinded, or 
amended so as to permit members and associate members of said association to accept 
and fill orders for plywood for export received by them, respectively, from American 
exporters without reference to or approval by the association. 

3. That Pacific Forest Industries shall not impose any penalties, forfeitures or charges 
upon sales of plywood by its members or associate members te American exporters, or 
fix or prescribe prices, terms or conditions of sales to or by American exporters of ply- 
wood produced by its members, or take any other action designed to prevent or restrict 
such sales. 

4. That Pacific Forest Industries cease and desist from advertising in foreign countries 
that it is the sole export representative of the plywood mills in the United States 
Pacific Northwest, and from making any similar advertising claims to the effect that 
Unitea States Douglas Fir plywood can be purchased in foreign countries only through 
Pacitic Forest Industries or its agents. 

The term ‘American exporter” is defined, for' the purpose of these recommendations, 
as a citizen of the United States, a partnership in which the partner or partners owning 
the principal beneficial interest is or are citizens of the United States, or a corporation 
domiciled in the United States the majority of the stock of which is owned by citizens 
of the United States, desiring to purchase plywood for his, their, or its own account 
for resale in export trade. 


: 
: 
’ 
: 
: 
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Effects of which agreements and acts were in restraint of trade within the 
United States and in violation of law: 

kecommended, pursuant to said act authorizing the Commission to make recom- 
mendations for the readjustment of the business of export trade associa- 
tions whose agreements were in violation of law, that 

(1) The association withdraw from the so-called “Paris” and “Curacao” agree- 
ments requiring that deductions for shipments of Florida hard rock phos- 
phate from the United States by American non-members of the associa 
tion be made from the quota of American shipments to Europe, and that 
the association refrain from entering into like or similar covenants ip 
the future: . 

(2) The members rescind and cancel their intra-association Brussels agree 
ment, requiring the deduction of the tonnage of hard rock phosphate sold 
by each member in domestic trade in the United States from the European 
quota therein allotted to the seller, and refrain from entering int like 
or similar agreements in the future; 

(3) That two certain members cancel their agreement requiring that the ton- 
nage of hard rock phosphate sold by either in the domestic market of the 
United States be deducted from the quota of Huropean shipments allotted 
to such members under the said Brussels agreement, and that they refrain 
in the future from entering into or effectuating any like or similar agree 
ments ; 

(4) That the association withdraw from and rescind any agreements with a 
member and a former member, the owners of Fernandina terminal at 
Fernandina, Fla., which confine or restrict in any way the use of the 
terminal, for the processing and shipment of hard rock phosphate, solely 
to the members of the association; and that the Association refrain in 
the future from entering into any negotiations. arrangements or under 
standings with any common carrier with reference to hard rock phosphate 
shipments by non-members, or the rates thereon, or the availability or use 
of terminal facilities to accommodate them and 

(5) That the association in the future seasonably file with the Ccmmission ali 
information required by the Export Trade Act to be filed annually, and 
furnish all information and documentary evidence requested or required 
by the Commission, pursuant to such Act, whether called by report forms. 
by questionnaires or communications, by persona] visitation or otherwise . 
and 

Ordered, That the Association file within 30 days a report stating whether it 
has elected to comply with such recommendations, and if so, the manner 
in which it has so complied. 


Before Mr. John W. Norwood, trial examiner. 

Mr. T. Harold Scott and Mr. Frank Hier, of Washington, D. C., 
for the Commission. 

Mr. J. G. Korner and Mr. Richard S. Doyle of Blair, Korner 
Doyle & Appel, of Washington, D. C., for Florida Hard Rock Phos. 
phate Export Association. its officers, executive committee, and 


members. 
Mr. Edward C. Brennan, of Savannah, Ga., for the Dunnellon 


Phosphate Mining Co. 
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ConpENseD Report or INVESTIGATION? 


Pursuant to the provisions of an Act of Congress approved April 
10, 1918, entitled “An Act to Promote Export Trade and for other 
purposes” (40 Stat. 516; U.S.C.A. Secs. 61-65) commonly known as 
the Webb-Pomerene Act, and by virtue of the authority conferred 
upon it by said act, the Federal Trade Commission did, on the 14th 
day of July, 1944, issue its Notice of Investigation and Summons to 
the Florida Hard Rock Phosphate Export Association (hereinafter 
called “Hardphos”) its officers, executive committee. and members. 
as named above, being an association organized under the said act 
for the purpose of engaging in export trade pursuant to the pro- 
visions thereof. The said notice and summons set forth that the 
Commission had reason to believe that the said named parties may 
have entered into agreements and done acts in restraint of trade 
within the United States, or in restraint of the export trade ot 
domestic competitors of said parties, or which substantiaily lessened 
competition within the United States and otherwise restrained trade 
therein by means of the matters and things specified in the bill of 
particulars attached to the aforesaid notice and summons. 

Pursuant to the order ot the Federal Trade Commission, hearings 
for the reception of testimony and evidence in this investigation 
were held before a trial examiner duly appointed by the Commis. 
mission, in Washington, D. C. on September 25, 26, and 27 and No 
vember 13 and 14, 1944. Thereafter, the investigation was closed by 
order of the trial examiner. Sworn testimony and documentary 
evidence were received in the record, the parties were requested and 
permitted to make such statements for the recerd and to submit such 
information to the Commission as they desired to >ffer The pro. 
ceedings were reduced to writing and the transcript of the record and 
exhibits were filed in the office of the Commission. And the Commis- 
sion, having examined and analyzed the record, makes this its re- 
port on the facts. 


REPORT ON THE FACTS 


The Florida Hard Rock Phosphate Export Association, herein 
after sometimes referred to as “Hardphos” and “the association,” 
is an unincorporated association organized March 19, 1919, under the 
Webb-Pomerene Act for the purpose of engaging im export trade 
as defined in said act. It has, through its officers and members, since 
its organization, engaged in the sale for export and exportation of 
hard rock phosphate produced from the mines of its members lo- 


*The full report of investigation, which has been condensed, as set out above, through 
exclusion of matter not deemed essential for a statement of the questions at issue, 
is, filed with the Commission and may he had or request 
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cated in the State of Florida. Its principal office is at 1006 Savannah 
Bank & Trust Building, Savannah, Ga. 

The association makes export sales of phosphate rock for the, ac- 
count of its members. These sales are made by the association’s sales 
agents in Europe under the supervision of the European represen- 
tative of the association, J. Buttgenbach & Co., which has an office 
at 22 Avenue Marnix, in Brussels, Belgium. All sales contracts are 
‘xecuted between buyers and the association as principai, but with 
-he provision that any member of the association may supply the 
‘argo. The identity of the supplying member is not indicated, all 
iegotiations and shipping documents being handled under the name 
of the association. Each member has a fixed quota in each grade 
of phosphate rock which he produces. Sales are allocated among the 
members according to their quotas. Members are not permitted to 
sell direct. Prior to December of 1933, prices for phosphate rock 
»xported were fixed by the association; after that time they have 
deen fixed by agreement between the association and the Phosphate 
Export Association (PEA) which is a Webb-Pomerene association 
2xporting pebble phosphate, and by the French North African 
producers. The association is financed by semi-annual assessments 
made of the members to cover expenses actually incurred during 
each preceding half year. 

The officers of Hardphos are as follows: 

1. Robert W. Groves, president, with offices in the Savannah Bank 
& Trust Building, Savannah, Ga. Groves is also president of Dun- 
nellon Phosphate Mining Company, 1006 Savannah Bank & Trust 
Building, Savannah, Ga., which is a member of the association. 

2. Maurice Van der Rest, vice president, 22 Avenue Marnix, 
Brussels. Belgium, who is also a member and managing director of 
the member firm of Société Anonyme La Floridienne, J. Buttgen- 
bach & Co., and as such exercised active management of the foreign 
sales and business of Hardphos. 

3. Henry N. Camp, vice president, Ocala, Fla. Also secretary and 
treasurer of C. & J. Camp, Inc., a member of Hardphos. 

4. Julius M. Extrowich, secretary-treasurer, with offices at 1006 
Savannah Bank & Trust Building, Savannah, Ga., who is also secre- 
tary of Dunnellon. 

The. executive committee of Hardphos consists of E. F. Fitch, 
Jacksonville, Fla., vice president of C & J Camp, Inc.; David B. 
Kibler, Jr., Lakeland, Fla., American manager for Sociéte Anonyme 
La Floridienne, J. Buttgenbach & Co., and Robert W. Groves. 

The members of Hardphos are as follows: 

1. Dunnellon Phosphate Mining Company (hereinafter referred 
to as Dunnellon), which is a Delaware corporation with its prin- 
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cipal place of business at 1006 Savannah Bank & Trust Building, 
Savannah, Ga. Its mines are located at Hernando, Citrus County, 
Fla. It began producing and exporting Florida hard rock phosphate 
in 1932 and has been a member of Hardphos since that time. 


2. Société Anonyme La Floridienne, J. Buttgenbach & Company 
(hereinafter referred to as Buttgenbach), is a corporation organ- 
ized and existing under the laws of the Kingdom of Belgium, with 
its principal office located at 22 Avenue Marnix, Brussels, Belgium. 
It has an American office at 318 E. Main St., Lakeland, Fla., under 
the supervision of D. B. Kibler. Jr., general manager. Buttgenbach 
was a member of Hardphos prior to 1922, at which time it withdrew 
because, so it is said, it was criticized in Belgium as upholding prices 
and working hardships on Belgian buyers and consumers. It re- 
turned to membership in Hardphos in November, 1933, but appar- 
ently during the period of nonmembership cooperated with Hard- 
phos. Buttgenbach mines hard rock phosphate in Citrus County, 
Fla. It has been represented at Hardphos meetings by H. Buttgen- 
bach, Maurice Van der Rest and D. B. Kibler, Jr. 

Prior to the First Worid War. and for a few years thereafter, 
Buttgenbach mined phosphate rock on properties owned by it in 
Tunisia, North Africa. These operations were discontinued in the 
twenties, the reason given being that the operations were unprofita- 
ble as compared to French miners who were given Government sub- 
sidies. In addition, the grade produced was low (66-68 percent) as 
compared to the hard rock produced by Buttgenbach in Florida. 

Buttgenbdach also buys in Europe basic slag from steei mills con- 
taining about 16 percent available phosphoric acid. Buttgenbach 
grinds this slag and selis it in Europe to farmers, dealers and others 
for fertilizer. In contrast, Florida hard rock phosphates are used 
in the production of superphosphates which contain 20 percent avail- 
able phosphoric acid. Buttgenbach is a large company and some of 
its directors have substantia] business interests in Europe and other 
parts of the world. It mines metals and other products in addition to 
phosphate rock in Bulgaria and the Belgian Congo and has numerous 
business contacts in Kurope which aided it in promoting the sale of 
florida hard rock phosphate. 

3. C. & J. Camp, Inc. (hereinafter referred to as Camp), is a 
Florida corporation with its principal office and place of business at 
Ocala, Fla. It has an office in Room 1009. Bisbee Building, Jackson- 
ville, Fla., under the management of E. J. Fitch, vice president. 

Camp and its predecessor was a charter member of Hardphos and 
was an exporting member in 1923, 1924. and 1925 and has been 
such from November, 1933 to the present time. Camp sells hard rock 
vhosphate in the domestic market, being the only present member 
“© Hardphos to do so, except for one sale in 1939 by Buttgenbach. 
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There are two past members of Hardphos still in existence. These 
are: 

1. Cummer Lime and Manufacturing Company, Jacksonville, 
Fla, (formerly Cummer Lumber Company), a Florida corporation 
which ceased mining operations and resigned its membership from 
Hardphos in 1925. During the time Cummer was a member of Hard- 
phos it owned its terminal in Jacksonville, Fla., which was equipped 
with drying, storage, and loading facilities. 

2. Mutual Mining Company (hereafter called Mutual), 1006 Sa- 
vannah Bank & Trust Building, Savannah, Ga., a Florida corpora- 
tion with its corporate office in Ocala, Fla. Mutual was a member 
of Hardphos from 1919 until 1933. It ceased its mining operations 
in 1931. Its only present asset is a one-half interest in the Fer- 
nandina Terminal Corporation, hereafter referred to. 

One former member, Dunnellon Phosphate Company. now dis- 
solved, was a member of Hardphos until 1926. It is to be distin- 
guished from Dunnellon Phosphate Mining Co., a present member, 
as it had been dissolved prior to the formation of the latter. It 
owned the Port Inglis Terminal located at Inglis, Fla., but after the 
construction of the Fernandina Terminal it shipped through Fernan- 
dina. : 


FLORIDA HARD ROCK PHOSPHATE INDUSTRY 


Florida hard rock phosphate deposits are the resultant formation 
of bones of prehistoric animals as they occur in the Alachua forma- 
tion of the Pliocene Age. The hard rock phosphate represents a 
relatively small part of this formation which also contains pebbles. 
sand, clay, and soft phosphate. 

Deposits occur in isolated pockets which may run from a few 
tons up to 350,000 tons in size. The deposits themselves are usually 
a jumble of small rocks and boulders ranging in size from less than 
1 inch to masses weighing several tons. They are all mined by the 
open pit method, in spite of the fact that they occur under over- 
burdens in some cases as thick as 85 feet, which must be removed 
before mining operations can take place. 

Florida hard rock phosphates are valued commercially on the 
basis of the percentage of tricalcium phosphate of lime or, as it is 
known in the trade, bone phosphate of hme (BPL) Other types 
of phosphate rock are also valued in the same way. Phosphorus. 
which is chemically known as P,O;, is derived from BPL. Phos- 
phate rock must be distinguished for its percentage of content of 
iron and alumina, these two materials reducing the value because 
they tend to retard solubility. Florida hard rock phosphates are ex- 
ceptionally low in iron and alumina content. In most foreign coun- 
tries phosphate rock must conform to laws requiring water solubility 
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of a specified standard. Phosphate rock is valued by ocean shipping 
companies as ballast because of its weight and cleanliness. 

Florida hard rock phosphates were discovered at Hale Springs, 
Fla., in 1888. Subsequently, the known area of deposits has been 
extended by prospecting to comprise the area from the southern part 
of Suwannee and Columbia counties to the northern part of Pasco 
County, a distance of abouc 110 miles. The width of the field ranges 
from 5 to 12 miles in the northern and southern portions to a 
maximum of 30 miles in the central part. 

Since 1888 approximately 75 companies have operated at one 
time or another in the Florida hard rock phosphate field on ap- 
proximately 500 locations. The greatest activity occurred between 
1895 and the beginning of World War I, at which time practically 
all exports stopped for the duration. After the war, nine companies 
resumed mining and operated early in the Twenties. The number of 
these miners has gradually been reduced until at the present time 
only three companies are operating, being Dunnellon, Buttgenbach 
and Camp. 

The Florida hard rock phosphate field covers more than one million 
acres, of which the three companies own a total of 34,595 acres. 
These three companies presently operating constitute the member- 
ship of Hardphos. The land owned by them contains a reserve ac- 
cording to geological estimates of 46,506,000 tons. \ 

Territory in Florida in which hard rock phosphate deposits might 
be expected to be found has been extensively prospected both by 
members of Hardphos and others. From geological estimates it has 
been estimated that there is a reserve running into hundreds of mil- 
lions of tons of Florida hard rock phosphates. Some of the land in 
this territory is owned by the Federal Government. The United 
States Geological Survey examined some of this public land in 1934 
and 1935 and determined that the government should retain mineral 
rights to most of the tested areas. 

Phosphate, owing to its occurrence in bone, the soft tissues of the 
body, in milk, etc., is very important in animal physiology. Certain 
elements are essential to plant life. Over 80 percent of the phosphate 
rock mined in the United States is used in the manufacture of fer- 
tilizer in this country and abroad. The bulk of it is made into super- 
phosphate by a simple process of acidulating the rock with sulphuric 
acid. ety 

‘In continental Europe, the British Isles and the Far East, where 
the soil has become impoverished through centuries of agricultural 
exploitation, an adequate supply of fertilizer becomes a paramount 
necessity. Large population per square mile requires inteuse cultiva- 
tion of the soil. In Germany the German farmer, through the ap. 
plication of superphosphate and other fertilizers, raises substantially 
more per acre thar js raised in the United States Phosphate rock 


: 
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is finding an increased outlet for use as mineral feea for livestock, 
where bonemeal is not available. n 

Phosphorus is used in the production of military smoke screens, 
shells and bombs. It is widely used for industrial purposes—for ex- 
ample, foundry facing, filler for asphalt mixtures, phosphorizing pig 
iron, construction work, filter beds, refractories, planting compound, 
ete. More and more, phosphorus is going into the production of 
chemicals for use in the manufacture and processing of foods for 
i.uman consumption, for example, as leavening agents, bread 1m- 
»rovers, conditioners for salt, soda, and sugar to prevent casing; 
-or mineral fortification of foods; and for the manufacture of sugar, 
Severages, jellies, yeast, condensed milk, processed cheese and ice 
‘ream, and the manufacture of baking powder. 

Phosphorus and its compounds are also used in the manufacture 

- matches, alloys, metal production, catalysts in organic reactions, 
.-tergents, water softener. textiles, pharmaceuticals. material for 
‘-eproofing wood and textiles, ceramics, flotation agents. plasti- 
..zers, fungicides, sulfa drugs, penicillin and atebrin. 

Florida hard rock phosphate has in the past been almost exclu- 
_.vely an export product. A relatively small amount has been sold 
1 the domestic market for specialized purposes and high grade phos- 
_horie acid. As compared to the export market for phosphates gen- 
~vally, the domestic market has always been a low priced market. 
~hosphates have never been given tariff protection. 

The principal export market for Florida hard rock phosphate has 
en northern and central Europe. The demand there has an his- 
-orical basis. Many customers have special facilities for grinding 
end handling this type of rock. It is higher quality than that pro- 
uced by most competitive sources, in that it has a higher BPL con- 
- nt and a lower iron and alumina content, and it is preferred over 
‘ther phosphate rock for special purposes, and on occasion has 
cought a slight premium because of its physical characteristics. 

Smaller amounts of Florida hard rock phosphate are sold in 
onthern Europe, which is a comparatively low-priced territory. In- 
_mificant amounts have been sold in the Far East which is also 

\w-priced territory. 

At the outbreak of hostilities in the fall of 1939. northern and 

‘ntral European markets were closed, and with the collapse of 
‘vance, the supply of phosphate from Morocco, Algeria, and Tunisia 
‘-as no longer available to the United Kingdom and South Africa, 
ho turned to the United States for their supply. 

Prior to World War I, the Florida hard rock field was the larg- 
-t field producing for export. During this period, sowever, phos- 
‘hate rock was discovered in other parts of the world. principally 
‘n Algeria, Tunisia, Egypt, and North Africa. The Florida dry 
iand pebble phosphate field was also opened up during this period. 
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After the close of World War 1}. the principa! competition tor Flor 
ida hard rock was from Pebble. Algeria and Tunisia. In the domes- 
tic market, pebble was the principal competition although there was 
some competition from Tennessee pebble. Tennesse« pebb!e phos- 
phate is marketed principaily m the midwestern agricu.tural fert) 
lizer market. where it has an advantage in freight rate differentials 
over Florida of approximately $3 or $4 a ton. Tennessee pebble 
phosphate has been unable to compete with 2ither Florida pebble or 
hard rock for export because of its distance from the seaboard. 

Tke production of Moroccan phosphate began in 1920 and there- 
after offered increasingly effective competition to Florida hard rock 
phosphate. In addition, phosphate rock began to ve produced in 
Russia, the Island of Curacao, Dutch West Indies. in Ocean and 
Nauru Islands, British possessions in the Pacific, Makatea. which 
is a French possession, and other Pacific islands, and another 
British island in the Indian Ocean known as Christmas Island. De- 
posits have also been discovered in some of the mandated islands held 
by the Japanese. Relatively unimportant deposits have peen found 
in many other countries. 

Authoritative estimate has been made of the world reserves ot 
phosphate rock and apatite as follows: 


Metric tons Metric tons 
Tunisia, 2-2. Se eee 1,500,000,000| Christmas Island ~~... 50,000,000 
Algerian. 2 Sete 1,016,500,000| Japan and mandated islands 28,984,000 
Morocco); ieanstcnc basco lue. 1000; 0001000,| Ching gt —. -- os J ee 2,400,000 
SVD te ne ee 179,000,000) Indo-China  cuwwslll elle 55,000 
Europe (excluding Russia) — 435;1:26,000)|iIndia + L232 fete ess 10,128,000 
Russia: (2! fest. st et 7,568,000,000| Netherlands Indies ~_---.. 1,000,000 
Palestines—— So oe 4,000,000 | Other Foreign deposits ~~ 2,496,000 
Canadagan ais 0 Peers 181,000 Je Ss 
Mexico? 252s 2tcest cena 214,500,000 Total foreign deposits __. 12,877,615,000 
Brazil eee ee Se 573,000,000| United States ~~~... 13,503,514,000 
Ocean and Nauru Islands__ 282,245,000 ; 
Makatea Island ~-----.__- 10,000,000 Total World Reserves .__ 26,381,129,000 


In addition to phosphate rock, basic slag, a by-product of blast 
furnace operations, is also a source of phosphoric acid. 

World consumption of phosphate rock in the last normal year, 
1938, including Florida Hard Rock phosphate, has been given as 
follows: 


Market Metric tons Market Metric tons 

WUTODO WN ae oo rem tene OC 458,550 NOTCH AL CAy aoa eee 258,052 
North. Americal. se. ccoeee 2,677,057} South Africa ..2- 2 ---- ee Jali 88,038 
Australia and New Zealand w--. 1,082,548] Other Countries _-...._.....— 37,470 
Jaa cone een eee wee 879,431 —_— 
Total 2222S oll 11,461,488 


As compared to competing phosphates. Florida hard rock phos- 
phate has the advantage of high BPL content and of low percentage 
content of iron and alumina, but in the domestic market nas the dis- 
advantage of higher production costs, and in the export market a 
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disadvantage of higher production costs and higher transportation 
expense. 

The demand for phosphates in the domestic market comes princi- 
pally from fertilizer manufacturers, using the lower grades of phos- 
phate, and they are generally not willing to pay more for the higher 
grade rock product. : 

Over the years, export prices for both pebble and hard rock have 
been consistently higher than domestic prices, and the domestic price 
for pebble phosphate has generally been less than the prices for 


hard rock. The Office of Price Administration has fixed ceiling sell- 


ing prices for hard rock phosphate considerably higher than for 
Florida land pebble phosphate. Generally speaking, Florida hard 
rock phosphate has been unable to compete, except for special uses, 
with Florida dry land pebble phosphates in the domestic market. 
The French North African phosphate producers have had labor 
costs much less than the Florida hard rock producers. French 


North African phosphate rock deposits can be mined dried and 


loaded much more economically than the Florida hara rock deposits. 
Before the war, there were e.. ellent processing and loading facil- 
ities at Safi and Casablanca in Morocco, Bougie and Bona in Algeria, 
and Tunis, Sousse and Sfax in Tunisia. Transportation costs from 
North Africa to Europe are much less than from Florida to Europe. 
The freight differential in favor of the North African product has 


_ been approximately $2 per ton to Mediterranean ports and $1.50 per 


ton to Hamburg, Germany. 


Next to agriculture, the mining of phosphate rock 1s the most im- 


: portant industry in French North Africa. It is also mined in Egypt. 
The French North African phosphate rock industry has had the 


benefit of Government protection and subsidization The French 
Government has always taken a vital interest in the phosphate busi- 
ness in North Africa and has spent large sums of money for roads, 
railroads and other public works. 

Competitive phosphate mined on the Island of Curacao, Dutch 
West Indies, is of a very high quality; most of it has been marketed 
in Europe. 


THE PHOSPHATE CARTEL 


Pprrop Prior ro JOINT PHOSPHATE Export OPERATIONS 
Wir Purosruate Exrort Association (1919-1921) 


From March, 1919, wher. Hardphos was tormea, until April, 1921, 
when it united with PEA in joint selling, there was a strong demand 
in Europe for Florida hard rock phosphates Competition had not 
been met from North African phosphates to an appreciable extent. 
That source of competition was just emerging. Pebble competition 
was substantial, but consumers in central Europe, especially in Ger- 
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many, had become accustomed to the quality and properties of Flor- 
ida hard rock phosphate. Buttgenbach was appomted exclusive 
sales agent for Florida hard rock phosphate at Belgium and given 
a free hand in other European countries in accordance with a tenta- 
tive agreement made in New York on August 11, 1920. 


Prriop or Joint Orrrations WiTH PHOSPHATE 
Export AssocraTion (1921-1923) 


Pursuant to an arrangement between Hardphos and PEA, the 
two associations engaged m joint selling activities. However, this 
period was marked by a rapid drop in prices and in tonnage of hard 
rock phosphates. North African phosphates, particularly Moroccan 
were increasing production with an accompanying owering of ex 
port prices. This joint seiling arrangement between the two asso- 
ciations did not work out for Hardphos and was theretore termi- 
nated. 


Periop BerwEen JOINT OPERATIONS AND THE ESTABLISHMENT 
OF THE CarTEL (1924-1933) 


This was a period in which foreign competition came to the fore 
with ever-increasing tempo, with resultant effects of tow prices and 
small tonnage shipped from this country. Morocca1. Russian and 
Pacific operations got under way. Tunisian and Algerian producer: 
increased their production. The North African vroduction wa. 
found to suit the needs of the principal! consuming areas of norther 
and central Europe. Protection was given by the French Goverr 
ment to Morocco, Tunisia and Algeria in the form ot investments 1 
railway equipment, subsidies, etc. The North African producer: 
had the added advantage of nearness to the market and strateg' 
locations of shipping ports. 

One of the Florida pebble phosphate producers. Coronet Phos 
phate Company, entered into a contract with a powerful Germa: 
concern, Metallgesellschaft, A. G., hereinafter referred to as Metal! 
whereby Metall agreed to sell the Coronet production in Europe 
Coronet, previously a member of PEA, resigned 

This incident upset the already declining European market fo: 
American phosphate, both pebble and hard rock. and as a result 
Pebble, Hardphos and Metall conducted negotiations more or les 
continuously up to and unti: the signing of international agreement . 
hereinafter referred to, in the latter part of 1933. 


INTERDEPENDENCE AND RELATIONSHIP BETWEEN 
INTERNATIONAL AGREEMENTS 


The principal international agreement in the formation of th. 
phosphate cartel is the “French Agreement.” While Hardphos we 
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not a party to the French agreement, the two agreements to which 
it was a party, namely, the Hard Rock or Paris agreement and the 
Curacao agreement tie into and relate to the French agreement. 
Each of these agreements was for the phosphate rock market in 
Kurope, and the Paris and the Curacao agreements were considered 
subsidiary to the French agreement. 

The Brussels agreement, while related to the Paris agreement, was 
not an international agreement, but only an agreement among the 
members of Hardphos. Its provisions were collateral to and the 
length of its duration made dependent upon the Paris agreement. 


Tue Frenco AGREEMENT 


Hardphos was not a party to this agreement, but the Paris agree- 
ment to which Hardphos was a party directly related to the French 
agreement as to quota provisions. The parties to the French agree- 
ment were PEA and the North African Group. This agreement 
divided the European tonnage as between them as follows: 


Percent 
[ERY AW ee OR a ee ee ae eee ee AG 
North GAtricnhOGroup 4c 55. S82 es 8 es 88k 


Provision was also made for fixing export prices by agreement, for 
the payment of indemnities, etc. ; 


Tue Harp Rock or Parts AGREEMENT 


As a result of the negotiations between Hardphos, PEA, and the 
North African Group during the fall of 1933, an agreement known 


to the trade as the Hard Rock or Paris agreement was arrived at on 


December 1, 1933, between Hardphos on the one hand and PEA 
and the North African Group on the other hand; the latter two 
being designated in the agreement as the “African-American Group.” 


The purpose of the agreement was to supplement the French Agree- 


ment, and to harmonize the supply of phosphate of lime with the 
known existing requirements of the market for this product in 
Europe. Article I divides the European tonnage between the parties, 
and the parties stipulate that for the purposes of the agreement 
they represent all the producers and sellers in their respective fields. 


Tue Curacao AGREEMENT 


In March of 1934, only three months after the signing of the 
French and Paris agreements, the parties thereto were confronted 
with a situation which they felt must be met thrcugh an additional! 
agreement. Phosphate from Curacao, an island in the Dutch West 
Indies, in the 77-79 percent quality was entering Europe in competi- 
tion with the Cartel. As a result of this competition. negotiations 
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between PEA, the North African Group, Hardphos through its 
European representative, Paul Van der Rest of J. Buttgenbach & 
Company, acting with authority, and John and David Godden of 
John Godden & Company, owners of the phosphate deposits in 
Curacao, resulted in an agreement dated June 19, 1934. for the fixa- 
tion of prices and division of tonnage in the European market. This 
is known as the Curacao agreement. 

The parties to the agreement are: Mijnmaatschaapij Curacao, of 
Amsterdam, Holland, hereinafter. referred to as Curacao on the one 
hand; and The North African Group, combined with PEA and 
Hardphos as the African-American Group on the other. | 

The Curacao agreement altered the percentage quotas in the 
French and Paris agreements, effecting a slight decrease in the per- 
centage enjoyed by each of the members of the African-American 
Group, Le., the North African Group, PEA and Hardvhos. Article I 
contained a provision for deduction of nonmember business, as was 
the case in the Paris agreement. Likewise, the Curacao agreement 
stipulated that each of the parties represented all of the production 
in its respective field of the products which it exported. 


; Tue Brussets AGREEMENT 


The three Florida hard rock phosphate miners, Buttgenbach, Camp 
and Dunnellon, were represented in Europe during the month of 
November, 1933, in conferences between Hardphos, PEA, and the 
North African producers looking toward an agreement between these 
parties. While there, they arrived at an agreement among themselves 
in Brussels, Belgium, on November 20, 1933. This agreement was in 
contemplation of the proposed agreement between Hardphos and the 
other parties. - 

Certain provisions of the Brussels agreement were: that all sale 
should be cleared through Hardphos; that any new business would 
be shared equally between the three miners; that any shipment to 
the domestic market or to countries other than Europe should be de- 
~ ducted from the shipper’s quota, in order that equal annual total 
tonnages should be shipped by each miner, with certain exceptions; 
provision for the loan of hard rock by one miner to another in the 
event of an inability of one producer to fill his quota through condi- 
tions beyond his control. 


Z Controt or TrerMINAL AND Suiprrne Factiirms 


The bill of particulars pointed to, as restrictive ot domestic com- 
merce, an alleged agreement between Seaboard Airline Railway Com- 
pany and Fernandina Terminal Corporation, the ‘utter owned and/or 
controlled by members and/or oflicers of Florida Hard Rock Phos- 
phate Association, whereby the former discontinued operation of its 
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hard rock elevator, leaving the elevator and terminal facilities of the 
latter the only available export shipment outlet; and an agreement 
October 6, 1933 with Phosphate Export Association, whereby Florida 
Hard Rock Phosphate Export Association guaranteed against non- 
member hard rock shipments through such termina, facilities ex- 
clusively to handling the export of hard rock phosphates produced 
by members of the association. 

Fernandina Terminal Corporation is a Delaware corporation, or- 
ganized February, 1921 as the Florida Terminal Company, with 
name changed later to Fernandina Terminal Corporation. Its fa- 
cilities are located in Fernandina, Fla., about 20 miles north of Jack- 
sonville. It maintains its principal office at 1011 Bisbee Building, 
Jacksonville, Fla. 

Although a private corporation, examination shows that the owner- 
ship and control of Fernandina Terminal Corporation is identical 
with control of Hardphos, that is to say, that the officers of Hardphos 
are also the officers of the terminal. In addition, one of the members 
of Hardphos, C. & J. Camp, Inc., owns 50 percent of the terminal 
and a past member, Mutual Mining Company, Savannah, Ga., owns 
the other 50 percent. 

In dealing with the trade, Hardphos referred to the terminal as 
a part of its set-up. 

In addition to export shipments, the terminal is used for coastwise 
shipments in the domestic trade. It is equipped with crushing, dry- 
ing, loading, and storage facilities. Dry storage capacity, which 
originally was 30,000 tons, has been reduced to 25,000 tons. 

Since it is commercially necessary to dry the phosphate rock be- 
fore it can be shipped, the control of facilities for such handling is 
important. 

From 1920 to 1925 there were at times as many as four terminals 
equipped with facilities for drying, storing, and loading Florida hard 
rock phosphates. In addition, there was one terminal at Fernandina, 
Fla., and three terminals at Tampa with loading facilities only. 


Firuine or InFoRMATION 


It was stated in the bill of particulars that Hardphos had failed 
to describe fully the method and plan by which its ousiness is done 
and to state its relations with other associations, corporations, and in- 
dividuals. 

The Federal Trade Commission has required each Webb Law as. 
sociation to file an annual report and this has been done by Hardphos. 
The secretary of Hardphos prepares this report. 

Schedule D of the annual report calls for a statement of any 
changes made in the articles or certificates of incorporation, articles 
of association and by-laws during the preceding year. In this con- 
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nection it appears that throughout the years there were several 
amendments to Hardphos Articles of Association which were not re- 
ported in these annual reports. 

Schedule E of the annual report calls for a brief description of 
the methods and plan under which the business of the association is 
done and of its relationships with other associations. corporations 
and individuals. Examination of the annual reports shows that the 
Paris, Curacao, and Brussels agreements have never neen filed with 
the Commission or described by the association in the annual re- 
ports under schedule E. 


CONCLUSIONS 
I. In GENERAL 


The cartel agreements, entered into in 1933, by Hardphos, PEA 
and the North African group, present the most important phase. of 
this investigation. The evidence concerning them has been exammed 
with a view to determining their purposes, operation and effect from 
the standpoint of American interests and American ug peo par- 
ticularly Hardphos. 

In 1932, hard rock phosphate shipments to Europe had droden 
to less a one-third of those in 1925. Hardphos had but one 
member. North African tonnages for the same years had decreased 
only from about 4,000,000 tons to 3,000,000 tons. In 1932 Florida 
hard rock shipments were 44,240 tons or about 1.4 percent of the 
North African for that year. In this situation, representatives of the 
Florida producers went to Europe in 1933 after negotiations had 
been entered upon between PEA and the North African group. 
Conversations in Europe culminated in the French and Paris agree- 
ments. 

The French and Paris agreements between the North African 
interests, PEA and Hardphos effected a cartel arrangement for 
phosphates, in the European market. By means of it, competition 
was eliminated, as among the three groups of prcducers in that 
market. A method of fixing prices was adopted and the percentages 
of the total amount sold in that Market to be supplied by each 
group were agreed upon. 

As far as Hardphos was denbae dan this arrangement gave it 
about 1 percent more of the market than it had and brought about 
substantial increases in sales volume during the years 1934 to 1938 
over those in the period from 1925 to 1933. It also stabilized the 
market at prices substantially above those which could be secured 
for any real volume of Florida hard rock in the United States. 
Whether these results could have been achieved without these agree- 
ments and in a market in which free and unrestricted competition 
was given full play may be said to be extremely doubtful. The 


: 
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American producers were at a distinct disadvantage. competitively. 
North Africa had the benefit of cooperation and help from the 
French government; it had almost a predominant position in the 
market insofar as volume of sales was concerned; it had much 
lower costs of production, or at least of labor, and substantially 
lower transportation costs. 

Under the facts as brought out in this investigation, it does not 
appear that there is any basis upon which it can be found that these 
agreements, or at least Hardphos’ participation in them (excluding 
the nonmember deductior clause, hereafter considered), have, in 
their operation, effected an unreasonable restraint on the foreign 
commerce of the United States. It is true that they have stabilized 
the European market in phosphates, probably at a higher figure 
than would have been the case had all producers beer striving for 
competitive advantage. But the French-North African group were 
already organized and there is no evidence that they contemplated 
at any time that they would compete with one another. It may be 
assumed, therefore, that had the cartel agreements not been made, 
the American producers would continue to have been faced with the 
competition of this combination, regardless of whether they oper- 
ated individually or collectively as Webb Law associations. Their 
ability to” successfully compete with the North African producers 
in the face of this collective competition from North Africa if 
that group elected to attempt to monopolize the market is prob- 
lematical, but the European market for the American product 
could, conceivably, have been lost entirely. : 


If. Restratnts on CompretTing AMERICAN PRODUCERS 


Hardphos stipulated in both the Paris and Curacao agreements 
that it represented all of the American producers of hard rock 
phosphate, and agreed that its quota in the European market was 
to be decreased by any tonnage exported to Europe by nonmember 
American producers or experters. 

It is obvious that Hardphos, by agreeing with PEA and the 
French and the Curacao producers on a maximum quota of American 
shipments of hard rock phosphates to Europe, in effect guaranteed to 
the other parties to the agreements that there would be no shipments 
of the American product to Europe above the allocated amount. It 
is equally obvious that if it developed that Hardphos was unable to 
control export shipments by nonmember American producers of hard 
rock, it would be deprived of its European market to the extent that 
nonmembers were able to market their product in that area. 

This commitment by Hardphos provided a motive for and would 
naturally be expected to result in a policy of preventing, if possible, 
the exportation of hard rock by nonmember American producers 
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from this country to Europe. The record indicates that such was the 
policy followed by Hardphos atter 1933 and that Hardphos: was at 
all times highly sensitive to threats of new production and exporta- 
tion by anyone seeking to enter the industry. Whiue the evidence 
falls short of establishing that the policy and actzvities of Hard 
phos alone forestalled new production, it is a fact that ‘here were, 
during this period, no nonmember American producers although 
deposits were available for new production. It is true chat many 
factors may have contributed to this situation, and it may be signifi- 
cant that no application was made, during this time by an outside 
American producer for membership in Hardphos. However, the 
‘inference may be drawn from the record, and the same is drawn, that 
the lack of nonmember producer competition may aave been due. 
in part at least, to the policies and activities of Hardphos, particu- 
larly its control of terminai facilities, hereinafter considered. Cer 
tainly it cannot be denied that these policies and activities were de- 
signed to and tended to discourage new production and exportation 

The conclusion is that the commitment made by Hardphos in the 
Paris and Curacao agreements that it represented all American pro- 
duction for export, and that if any hard rock American phosphat 
was exported by nonmembers to Kurope it would accept a deduction 
for such tonnage from its quota. had the capacity and tendency to 
forestall and restrain the exportation of this product by American 
producer competitors, potential, if not actuai. It foilows that po. 
tential production and the entry of new producers and exporters into 
the export trade may have been deterred, if not actually prevented. 
This effect is prohibited by law, and affords the basis for a recom 
mendation that Hardphos rescind such covenants and refrain from 
entering into like or similar ones in the future. 


III. Conrrot or TermMrmas 


The record indicates that since 1925 the only terminal available to 
hard rock phosphate shippers, with storing, crushing, drying and 
loading facilities, was the Fernandina Terminal at Fernandina, Fla 
The evidence is practically undisputed that this terminal was con- 
trolled’ by Hardphos, the control being exercised by means of inter- 
locking officials and by uninterrupted cooperation between the own- 
ers, Camp and Mutual and Hardphos. The facts as developed i in the 
investigation lead to the inescapable conclusion that there was an un- 
derstanding between these parties to the effect that Fernandina Ter 
minal should be open to members of Hardphos for the processing and 
shipment of hard rock phosphate, and to no one else. While Fer- 
nandina was a private terminal and not a public utility, and there is 
no law requiring a private terminal to accept business from all 
comers, as in the case of a public utility, and while a different ques. 
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tion might be presented had Fernandina been owned outright by 
Hardphos, under the facts here, the understanding between Hard 
phos and Camp and Mutual, which must be inferred constitutes an 
agreement between Hardphos and the owners of the termina! 
_ whereby shipments of hard rock phosphate by competing American 
producers were forestalled. The entire arrangement. including the 
abandonment of other terminals. induced in part by Hardphos 
operated to deter the entry of any new shippers in export trade. 
That this was the objective of the plan is strongly indicated by the 
record, particularly as shown by the connection ot the Seaboara 
Airline Railway with the development and effectuation ot the ar- 
rangement, the policy of Camp and Mutual of restricting shipments 
to and through the terminal to Hardphos’ members, and Hardphos 
reactions to threatened new export competition. 

It is therefore to be recommended that Hardphos rescind and re. 
frain in the future from entering into any understanding with Camp 
or Mutual whereby the latter are bound to restrict in any way the 
use of the Fernandina Terminai solely to the members of Hardphos 
for the processing and shipment of hard rock phosphate. and that 
Hardphos rescind and refrain from entering into, in the future. any 
negotiations, arrangements or understandings with the Seaboard 
Airline Railway, or any other public carrier with reterence to hard 
rock phosphate shipments made or contemplated to be made by 
nonmember producers or shippers, or the rates quoted or to be 
quoted on such shipments, or the availability or use of terminal 
facilities to accommodate such shipments. 


TV. Restriction on Imports 


The evidence in the record discloses that economic and other 
barriers are sufficient to preclude the importation of phosphate rock 
from North Africa, Russia or the islands of the Pacific. However. 
the record does show that some phosphates have been imported into 
this country from Curacao. A letter from the Curacao producers 
to Phosphate Export Association indicates that there was an under- 
standing between PEA and Curacao that the produ:tion and ship- 
ment of Curacao phosphate was not to be increased and that there 
was no likelihood of shipments to the United States becoming im. 
portant, Curacao giving the definite assurance that there would be 
no policy of “dumping” in this country. This letter naturally leads 
to the conclusion that imports from Curacao to the United States 
were definitely not overlooked in the negotiations leading up to the 
execution of the Curacao agreement, to which Hardphos was a party 
However, the members of Hardphos deny categorically any know] 
edge of the above-mentioned letter from Curacao. On the basis of the 
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record it must be said that the evidence is not snb-tentielk soa 76 
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to justify a conclusion that there was any definite agreement be- 
tween Hardphos and Curacao to the effect that the umportation of 
Curacao phosphate into the United States was to be restricted. 
There is evidence, on the other hand, that in 1939 at ieast 3,000 tons 
of hard rock phosphate from Curacao was, in fact, imported into 
the United States. 


V. Restricrion on Domestic TRADE 


The Brussels agreement, among the members of Hardphos, con- 
tained a provision to the effect that any shipment made by a mem- 
ber of Hardphos to the domestic market in the Unite1 States should 
be deducted from the shipper’s European export quota. which was 
one-third of the quota allotted to Hardphos by the Paris agreement 
The purpose of this provision is said to have been to equalize the 
total annual tonnages shipped by each member of Hardphos. 

It is obvious that this provision not only intermingles operation: 
in the domestic market with export trade, but that it also has » 
direct tendency to discouruge sales in the United States. The fact 
which the record shows, that the export market was more attractiv: 
than the domestic market, would naturally lead each hard rock pro 
ducer to supply the European quota before selling any hard rock 
in the United States. : 

The conclusion is therefore reached that this provision in the 
Brussels agreement requiring a deduction from the members’ Euro- 
pean quota of any hard rock sold in the United States has the ten. 
dency and capacity to restrain the trade of any member of Hard. 
phos selling in this country, and that such trade in the United States 
may have been restrained thereby. 

It is therefore to bs recommended that Hardphos and its members 
rescind and cancel the provisions of the Brussels agreement requir- 
ing the deduction of tonnage sold in domestic trade trom the Euro- 
pean quota of the seller and refrain from entering into like or 
similar agreements in the future. 


VI. Resrricrion or Propucrion 


‘The evidence indicates that for economical and profitable produc- 
tion of hard rock phosphate an output of at least 50,000 tons per 
mine per annum is desirable for full-time production. The record 
discloses that Hardphos, before entering into the Paris agreement, 
attempted to get a quota of 150,000 tons for its three members, This 
effort was unsuccessful and the agreement was entered into on a 
basis which it was thought would amount to a quota of about 100,- 
000 tons a year. Consistent with the thesis that each mine required 
~ 50.000-ton production a vear. Camp and Buttgenbach entered into 
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a series of joint producing and marketing arrangements which con- 
templated that facilities equivalent to one mine only were to be oper- 
ated. The evidence shows that Camp and Buttgenbach jointly oper- 
ated one mine from March, 1934 to October, 1985; two mines from 
October, 1935 to March, 1936; three mines from March. 1936 to May, 
1936; two mines from May, 1936 to March, 1937; one mine from 
March, 1937 to May 1938; no mine at all from May, 1938 to July, 
1938; and one mine from July, 1938 to September, 1939. During all 
this period, except for shutdowns due to lack of oraers, Dunnellon 
was operating a mine. It thus appears that for a part of the time 
since 1933 the members of Hardphos did operate more than two 
mines. 

The joint agreement between Camp and Buttgenbach does not 
appear to have reduced the volume of export trade or to have effected 
any restraint on competitors in export trade. Both Camp and Butt- 
genbach were members of Hardphos and their joint agreement was 
in essence, from the standpoint of competition in export trade, the 
same as though both had engaged in production and agreed upon 
a quota for export of their respective outputs. 

Camp was the only member of Hardphos to sell in the domestic 
market since 1933, with the exception of one sale in which Buttgen- 
bach participated under their joint agreement. The history of Butt- 
genbach indicates that it was never interested in the domestic market, 
since its principal interests were in Europe. The domestic market 
for hard rock phosphates has never been developed to a substantial 
extent in this country apparently because of a lack of demand at 
prices high enough to overcome the competition of pebble phosphate 
with its lower costs of production. However, one of the clauses in 
the Camp/Buttgenbach joint agreement provided that the tonnage 
sold by either in the domestic market should be deducted from the 
export quota of the seller as set in the Brussels agreement. It is 
to be inferred that this provision was agreed to because of the Brus- 
sels agreement among all three members to the same effect. The rec- 
ord indicates that the Camp/Buttgenbach agreement was entered 
into with the knowledge of and, by inference, with the approval of 
Hardphos. Hardphos was interested in having this provision in- 
cluded in the Camp/Buttgenbach agreement so that the quotas set 
in the Brussels agreement would be preserved. 

It is to be concluded that the deduction by either Camp or Butt- 
genbach of its domestic toiunage from its European quotas had the 
capacity and tendency to effect a restraint on the member selling in 
domestic trade and that it may have restrained such trade. Re- 
medial corrective action is therefore indicated. 
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VII. Participation in Domestic TRADE 


Prior to 1926 the facilities at Fernandina were such that the hard 
rock of the Hardphos members was intermingled ana orders for ex- 
port and the domestic market were filled trom the commen stockpile. 
This situation was later changed by the installation of bins which 
made possible the continued segregation of each member's product. 

There is evidence in the record which indicates that in 1924 and 
1925, as a result of this pooling of the hard rock at the terminal, 
Camp, Mutual, and the first Dunnellon Phosphate Company, who 
then composed the membership of Hardphos, haa an understanding 
that quotations on the product for domestic business should be made 
by the respective members at prices satisfactory to the others. 

This arrangement was terminated at least by 1926 when Dunnel- 
lon resigned from Hardphos and Camp became inactive. Mutual 
was the sole member of Hardphos from 1926 to 1931. Dunnellon 
Phosphate Company dissolved. Camp at that time was a partner- 
ship. which went out of business and was succeeded by the present 
corporation. Mutual discontinued the production of hard rock and 
exists now only pecause of its ownership of one-half of the capital 
stock of Fernandina Terminal. 

While the arrangement which was in effect in 1924 and 1925 among 
the then members of Hardphos. being C. & J. Camp's partnership. 
the first Dunnellon Phosphate Company and Mutual. was in violation 
of law, it is considered that there is no adequate ground on which to 
base corrective action at this time, because of the fact that two of 
the offending members are no longer in existence and the third has 
not been engaged, since prior to 1933, in the production of hard rock 
phosphate, or been a member of Hardphos. 


VIII. American INTERMEDIARIES 


The Brussels agreement provides that all sales of hard rock by 
members of Hardphos were to be cleared through the associaton. 
After the Brussels agreement, Buttgenbach in Brussels was made 
general supervisor of European sales with power to appoint exclu- 
sive agents in the various Kuropean.countries. As a result. Hardphos 
had an exclusive selling agent in practically every European country. 
Hardphos maintains that brokerage houses in this country never had 
handled hard rock phosphate, and that they therefore 1ack the neces- 
sary experience and selling contacts to enable them to market any 
substantial quantity of this product in Europe. 

The record shows that subsequent to 1933 inquiries were received 
‘rom some five brokerage concerns concerning the possibility of repre- 
ienting Hardphos in export trade or of arranging sales with pros- 
pective foreign buyers. These firms, apparently in every case were 
‘eeking to act as brokers, as distinguished trom buyers purchasing for 
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resale. A broker has always been considered, both in 1aw and in busi- 
ness, as being an agent, either of the seller or of the buyer. or of both. 
In any case, he cannot be considered: as being a domestic competitor 
of Hardphos or of its members. It is therefore concluded that Hard- 
phos’ policy with reference to the nonemployment of American brok- 
ers or of refusing to make sales through American brokers does not 
constitute an illegal restraint on domestic competitors of the asso. 
ciation or of its members. 


IX. Nonritine or Inrormation 


The law requires an association to file annually any amendments to 
and changes in its articles of incorporation or contract of association. 
The Commission, in its annual report forms, has called upon all as- 
sociations for this information, Hardphos admittedly has failed to 
furnish information concerning certain minor amendments which 
have been made in the past to its articles of association. 

The Commission also each year has called upon the association for 
information concerning the methods and plan under which their re- 
spective businesses were done ana their relationships with other as- 
sociations, corporations, partnerships, and individuals. Information 
concerning the Paris, Curacao, and Brussels agreements was never 
filed with the Commission by Hardphos, although that information 
was obviously relevant to the plant under which Haraphos’ business 
was done and to its relations with other associations corporations. 
and individuals. 

It is therefore concluded that Hardphos has neglected to file with 
the Commission certain intormation called for by the statute and by 
the Commission acting thereunder, and that it should be made man- 
datory upon Hardphos to seasonably file mn the future all informa- 


‘tion required either by the iaw, or by the Commission acting pursuant 


to the law. 


RECOMMENDATIONS FOR THE READJUSTMENT OF 
THE BUSINESS OF FLORIDA HARD ROCK 
PHOSPHATE EXPORT ASSOCIATION 


To: Florida Hard Rock Phosphate Export Association, an unincor- 
porated export trade association, with its principal! office and 
place of business at 1006 Savannah Bank and Trust Bldg., 
Savannah. Georgia, and to its officers, executive committee and 
members : 

The Federal Trade Commission having had reason to believe that 
florida Hard Rock Phosphate Export Association an association 
engaged in export trade (as “association” and “export trade” are de- 
fned in the Act of Congress known as the Export Trade Act. ap- 
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proved April 10, 1918), and certain of its agreements and acts were 
in restraint of trade within the United States or in restraint of export 
trade of domestic competitors of said association or that they sub- 
stantially lessened competition within the United States and other- 
wise restrained trade therein, summoned said association, its officers 
and agents to appear before it on the 15th day of August, 1944, as 
provided by Section 5 of said Export Trade Act. Said association 
having duly appeared before the Commission pursuant to such sum- 
mons, and a formal investigation into the alleged violations of law 
having been made, in the course of which testimony and evidence 
was taken. and incorporated into the record, and the Commission 
having examined the record and made a report thereon, and con- 
cluded therefrom that certain agreements made and acts done by 
such association have been and are in violation of law. 


Now, therefore, Pursuant to the provisions of said Export Trade 
Act and by virtue of the authority conferred upon it by said act, 
the Federal Trade Commission hereby makes to said Florida Hard 
Rock Phosphate Export Association and its officers, executive com- 
mittee and members, the following recommendations for the read- 
justment of said Association’s business: 


1. That Florida Hard Rock Phosphate Export Association with- 
draw from and rescind its agreements with Phosphate Export As- 
sociation and the North African Group (Office Cherifien des Phos- 
phates of Rabat, Morocco, Comptoir des Phosphates D’Algerie et de 
Tunisie, of Tunis) and with Phosphate Export Association, the 
North African Group and Curacao (Mijnmaatschappij Curacao of 
Amsterdam) requiring that deductions for shipments of Florida 
hard rock phosphate from the United States made by American 
nonmembers of the Association be made from the quota of Amer- 
ican shipments of hard rock phosphate to Europe stipulated for in 
said agreements, and that said Association refrain from entering 
into like or similar covenants in the future. 


2. That Florida Hard Rock Phosphate Export Association with- 
draw from and rescind any and every agreement or understanding 
with C. & J. Camp, Inc., a corporation, and Mutual Mining Co.. a 
corporation, the owners of Fernandina Terminal at Fernandina. 
Fla., which confirie or restrict in any way the use of said terminal. 
for the processing and shipment of hard rock phosphates, solely to 
the members of said association. That said association refrain in 
the future from entering into any negotiations. arrangements or 
understandings with the Seaboard Airline Railway or any other 
‘ommon carrier with reference to hard rock phosphate shipments 
made or to be made by nonmember producers or shippers. or the 
rates quoted or to be aiais on such Phi ne tes: or the availability or 
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3. That Dunnellon Phosphate Mining Company, Societe Anonyme 
La Floridienne, J. Buttgenbach & Co., and C. & J. Camp, Inc., the 
members of Florida Hard Rock Phosphate Export ASocntion: 
rescind and cancel their intra-association agreement requiring the de- 
duction of the tonnage of nard rock phosphate sold by each member 
in domestic trade in the United States from the European quota 
therein allotted to the seller, and to refrain in the future from enter- 
ing into or effectuating any like or similar agreements or under- 
standings. 

4. That C. & J. Camp, Inc. and Societe Anonyme La Floridienne, 
J. Buttgenbach & Co., rescind and cancel their agreement requiring 
that the tonnage of hard rock phosphate sold by either of these 
members in the domestic market of the United States be deducted 
from the quota of European shipments allotted to such member 
under the agreement referred to in the preceding paragraph hereof, 
and that they refrain in the future from entering into or effectuat- 
ing any like or similar agreements or understandings. 

5. That Florida Hard Rock Phosphate Export Association, in 
the future, seasonably file with the Commission all .nformation re- 
quired by the Export Trade Act to be filed annually, and furnish 
all information and documentary evidence requested or required by 
the Commission, pursuant to said act, whether called for by report 
forms, by questionnaires or communications, by personal visitation 
or otherwise. 

It is ordered by the Commission that Florida Hard Rock ee 
phate Export Association file with the Commission within 30 days 
hereof a report stating whether it has elected to comply with the 
above recommendations, and if so, the manner in which it has so 
complied. 
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DECISIONS OF THE COURTS 
IN CASES INSTITUTED AGAINST OR BY THE COMMISSION? 


MARQUETTE CEMENT MFG. CO. 


Vv. 
FEDERAL TRADE COMMISSION? 
No. 8371—F¥. T. C. Dock. 3167 
(Circuit Court of Appeals, Seventh Circuit. Jan. 29, 1945) 


APPELLATE PROCEDURE AND PROCEEDINGS—RECUSATION—B14s, PREJUDICE AND PREE- 
JUDGMENT oF IssUES—WHETHER MOTION To REcUSsE, BAasED ON SEASONABLY 
TAKEN. 


A motion, filed about 17 months after hearing before Federal Trade 
Commission on charge of violating antitrust laws, to recuse Commission 
on grounds of bias, prejudice, and prejudgment of issues, was too late for 
consideration, in absence of statement of sufficient reasons for delay in 
movant’s attached affidavit. 


APPELLATE PROCEDURE AND PROCEEDINGS—RECUSATION—BI48, PREJUDICE AND PRE- 
JUDGMENT oF IssuES—IF PERSONAL PREJUDICE o8 BIAS NOT ALLEGED IN MOTION, 
OB SUPPORTING AFFIDAVIT. 


Where neither motion to recuse Federal Trade Commission from deter- 
mining issues presented by its complaint charging unfair competition by 
combination violating anti-trust 'aws. nor supporting affidavit as to Com- 
mission’s prejudice or bias, alleged personal] prejudice or bias, showing 
was insufficient to disqualify Commission on statutory grounds for dis- 
qualification of judge. 


1 During the period covered by this volume, it should be noted that the Supreme Court 
on May 21, 1945, in U. 8. Alkali Hoport Assn., et al. v. U. 8. (including California 
Alkali Export Assn. v. U. 9.), 325 U. S. 196, held, among other things (affirming 58 
F. Supp. 785) that— 

Exercise of the powers conferred on the Commission by par. 5 of the Webb-Pomerene 
or Export Trade Act, namely (as stated :n the syllabus) ‘“‘to investigate activities of 
any export association which are believed to be in violation of the Sherman Act; if 
violations are found, to make recommendations to such association for readjustment of 


‘its business; and upon failure of the association to comply, to refer its findings and 


recommendations to the Attorney General—is not a prerequisite to a suit by the United 
States against an export trade association to restrain violations of the Sherman Act” ; 

“The * * * Act’s grant of power to the Commission would curtail the authority 
of the United States to conduct antitrust suits only if it were deemed an implied 
pro tanto of sec. 4 of the Sherman Act. Repeals by implication are not tavored’’; and 

“The principle that 2quity will not tend its aid to a plaintiff who has not first 
exhausted his administrative remedies is inapplicable, since the function of the Com- 
mission under sec. 5 of the Webb-Pomerene Act is to investigate recommend and 
report. The Commission, under that Act, can give no remedy; it can make no controlling 
4nding of law or fact; and its recommendation need not be followed by any court or 
administrative or executive officer.” 

2 Reported in 147 F. (2d) 589. For case before Commission, see 37 F.T.C. 87, Rehear- 
ing denied March 27, 1945. j 
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Jupers—Staturory DiIsQUALIFICATION—AFFIDAVIT oF PERSONAL BIAs, ETC. 


The statute, providing for disqualification of judge on filing of affidavit 
of his personal bias or prejudice against affiant ten days before beginning 
of court term or showing of good cause for failure to file it within such 
time, and requiring that it be accompanied by certificate of counsel of 
record that affidavit and application for disqualification are made in good 
faith, must be literally observed to disqualify judge. 


APPELLATE PROCEDURE AND PROCEEDINGS—RECUSATION—BIAS, PREJUDICE AND PRE- 
JUDGMENT OF IsSUES—COMMISSION CRITERIA. 


On motion to recuse Federal Trade Commission from determining issues 
presented by complaint filed thereby on grounds of its prejudice, bias, and 
prejudgment of issues, court is not concerned with what Commission could 
or might do when faced with similar charge, but question is whether Com- 
mission is required by law to disqualify itself or whether moving party 
has legal right to effect such disqualification. 


_FrpERAL Inreriog CourTs AND ADMINISTRATIVE AGENCIES—JUBISDICTION—IN 
GENERAL. 


The jurisdiction of inferior federal courts and administrative agencies 
created by Congress are confined to those bestowed [590] by Congress, 
whose power is not limited except by Constitution. 


FEDERAL INFERIOR CoURTS AND ADMINISTRATIVE AGENCIES—DISQUALIFICATION— 
RIGHT To RECUSE. 


The right to disqualify trier of facts, whether judge or administrative 
agency, is for Congress to determine and may be conferred or withheld as 
, Congress deems advisable. 


CourRTS AND ADMINISTRATIVE AGENCIES—DISQUALIFICATION—BIAS, PREJUDICE AND 
PREJUDGMENT OF ISSUES—-RULE oF NECESSITY. 


Under rule of necessity, a court or administrative agency will not be 
disqualified to determine fact issues before it on ground of prejudice, bias, 
or prejudgment of issues, where there is no statutory provision for change 
of venue or no other court or agency has power to act in premises. 


CovuRTS AND ADMINISTRATIVE AGENCIES—DISQUALIFICATION—BIA8, PREJUDICE AND 
PREJUDGMENT oF IssSUES—RULE or NECESSITY—CoMMISSION COMPLAINT CHARG- 
ING UNFAIR COMPETITION BY COMBINATION—-WHETHER CONCURRENT JURISDIC- 
TION IN DEPARTMENT OF JUSTICE. 


The Department of Justice does not have concurrent jurisdiction with 
Federal Trade Commission to protect public against unfair competition 
and price discrimination in violation of anti-trust acts, so that rule of - 
necessity requires that Commission, as only tribunal clothed with such 
power, determine issues presented by its complaint charging unfair com- 
petition by combination violating such acts, though commission be other- 
wise disqualified. 


Courts AND ADMINISTRATIVE AGENCIES—DISQUALIFICATION—BIAS, PREJUDICE AND 
PREJUDGMENT OF ISSUES—CEASE AND Desist ORDERS oF AGENCY—IFr APPEAL 
PROVIDED FOR—DUE PROCESS. 


. Where administrative agency’s order does not become effective until 
opportunity has been afforded for review thereof, as in case of Federal 
Trade Commission’s order to cease and desist from unfair competition by 
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combination violating federal anti-trust acts, order is not deprivation of 
“due process of law,” even if agency is disqualified to determine issues 
because of prejudice. 


APPELLATE PROCEDURE AND PROCEEDINGS—POWERS OF ADMINISTRATIVE AGENCY— 
WHETHER ABRIDGMENT oF RIGHT TO FAIR AND IMPARTIAL HEARING THROUGH 
MULTIPLE FUNCTIONS oF CoMMISSION—CouRT LIMITATIONS. 


Court’s province is not to emasculate or enlarge powers conferred on 
administrative agency, such as Federal Trade Commission, by ‘Congress, 
on ground that its multiple functions as prosecutor, judge, and jury con- 
stitute abridgement of right to fair and impartial hearing, but any appeal 
for relief should be made to Congress. 


(The syllabus, with substituted captions, is taken from 147 F. 
(2d) 589.) 


On petitioner’s motion to reconsider and set aside District Court’s 
orders denying petitioner’s application to adduce additional evidence 
in support of its motion to recuse the members of the Commission 
from passing on the issues in proceeding to review order a Com- 
mission, motion denied. 


Mr. Edward A. Zimmerman, Mr. Harold W. Norman, and Mr. 
William R. Engelhardt, ali of Chicago, Ill., and Ur. Roscoe Pound 
of Cambridge, Mass., for petitioner. 

Mr. Walter B. Wooden, Asst. Chief Counsel, of Washington, D.C.. 
for respondent. 

Before Magor and Kzrner, Circuit Judges, and Briceiz, District 
Judge. 


Magsor, Circuit Judge: 

There are pending in this court numerous petitions to review a 
cease and desist order entered by the Federal Trade Commission on 
July 17, 1943. On July 31, 1944, this court entered two orders deny- 
ing certain applications to adduce additional evidence, without 
prejudice to the right of renewal upon hearing on the merits. In- 
cluded in such applications was that of the Marquette Cement Manu- 
facturing Company (instant petitioner) to adduce additional evi- 
dence in support of its motion to recuse the members of the Com- 
mission from passing on the issues presented by the Commission’s 
complaint. 

On November 14, 1944, petitioner filed its motion requesting this 
court to reconsider and reverse its orders of July 31. 1944, insofar 
as they relate to petitioner’s right to adduce additional evidence in 
support of its contention that the Commission was disqualified. We 
have also been urged to decide in advance of a hearing upon the 
merits petitiener’s contention that the Commission was disqualified 
Obvi{591]}ously, if petiticner’s contention in this respect is sus- 
tained, it would follow that the Commission’s cease and desist order 
would have to be vacated and set aside. We have concluded that it 
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would be appropriate to hear and decide in advance this issue thus 
raised. We have, therefore. heard oral argument on this issue and 
have been favored with extensive briefs pertaining thereto. 

Petitioner and seventy-four other producers of Portland cement 
were charged, under §5 of the Federal Trade Commission Act (15 
U.S.C. A. § 45b), by a complaint filed July 2, 1937, with engaging 
in unfair competition by entering into a combination among them- 
selves through an agreement to employ and the actual employment 
of “what is known as a multiple basing point system of pricing.” The 
substance of the charge is that by the employment of this system 
such cement producers violated the anti-trust laws, particularly the 
Sherman and Clayton Acts. Such charges were denied, and upon 
the issue thus formed hearings were had which extended from De- 
cember 1, 1937 to November 29, 1940, in which Marquette actively 
participated. On December 16, 1941, more than a year after the 
taking of testimony had been concluded, Marquette in its brief as- 
serted for the first time that the Commission had prejudged the is- 
sues, and in support of such assertion set forth excerpts from cer- 
tain publications of the Commission published both before and after 
the commencement of the proceedings. Not until May of 1942 and 
at the time of oral argument before the Commission did Marquette 
formally charge the Commission with being disquauified. 

At that time, it filed what it termed a petition, motion and sup 
porting affidavit by Marquette’s counsel “to recuse the Federal Trade 
Commission from passing upon the issues.” There were also sub- 
mitted, in support of Marquette’s petition, twenty-three exhibits. 
which in the main consisted of reports made by the Commission 
either to the Congress or to the President, as is authorized by § 6 
ot the Trade Commission Act. These reports covered a period from 
1927 to 1941, and had to do largely with the Commission's theory as 
to the result produced by use of the basing point price system and 
variations of such system, such as the multiple basing point price 
system. They treated of the use of such price systems by industry 
generally, and particularly the steel industry. They also disclose 
that the Commission regarded the cement industry in the same cate- 
gory, as far as price fixing was concerned, as stee! and other in- 
dustries. 

The Commission denied Marquette’s motion to recuse and also 
denied leave to introduce Marquette’s exhibits offered in support 
thereof. In making up the record, however, which has been certified 
to this court, the exhibits have been included and are before us. In 
view of this situation, we think there is no need of a formal ruling 
upon the Commission’s refusal to admit such exhibits in evidence. 
Furthermore, we think that a detailed statement of their contents 
is unnecessary. The most that can be said of them is that the Com- 
mission from numerous investigations had formed an opinion that 
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the basing point price system, as well as the multiple system, was 
illegal. We think it is also fairly inferable that the Commission had 
formulated such an opinion concerning the cement industry. We 
Inay assume, and for the purpose of the question before us do as. 
sume, that such was the case. j 

The basis of the charge that the Commission was disqualified 
from hearing, trying and passing upon the issues involved was that 
it “is not a tribunal free from bias and prejudice,” and that prior to 
the filing of the complaint and subsequent thereto it had expressed 
a “prejudgment of the issues in this cause and was prejudiced and 
biased against the Portland cement industry generally,” and that 
such industry, and particularly Marquette, could not receive a fair 
and impartial hearing. Petitioner, in its brief filed in this court, 
elaborates upon its charge that the Commission was disqualified and 
states: 

“By that we mean that by the rules of fair play, which men of 
honor have followed since the dawn of civilization, * * * it 
has consistently been held to be fundamental and indispensable that 
triers of the facts shall be unbiased and non-partisan.” 

The Commission, in support of its order refusing to disqualify 
itself, relies upon three propositions: (1) that petitioner’s motion to 
disqualify, long after the hearings had been completed and after 
briefs had been submitted, was not made in apt time. (2) the facts 
on which petitioner [592] relies do not constitute disqualification ; 
and (8) the law does not permit disqualification on the basis of the 
facts relied on by petitioner. 

As hereinafter decided, we think the Commission could not be 
disqualified in the manner attempted, but assuming it could be, we 
are of the view that the attempt to disqualify was made too late. If 
we were disposed to rest our decision merely upon this basis, we 
would set forth the substance of the affidavit made by counsel for 
Marquette and attached to its petition to recuse the Commission, 
which is relied upon as showing the reason or excuse for the delay. 
Inasmuch, however, as we shall consider the merits of the charge, 
we think it is sufficient to observe that we have read counsel’s affi- 
davit and are not impressed with the reasons assigned for the tardi- 
ness in making the motion to recuse. 

On the merits, we know of no case which has expressly passed 
upon the question as to whether an administrative agency created 
by Congress can be required to disqualify itself because of bias, 
prejudice or prejudgment. The cases with closest analogy are those 
concerned with the disqualification of a judge. In sharp contrast. 
however, is the fact that Congress in creating the Federal Trade 
Commission made no provision for the disqualification of its mem- 
bers, while it has made such provision for the disqualification of a 
judge. Aleo, it seems plain thet if the statutory reasons for dis- 
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qualifying a judge be applied to the Federal Trade Commission, 
the showing in the im ant case was insufficient for the reason that 
neither the motion nor affidavit contained an allegation that the 
prejudice or bias was “personal.” 

$21 of the Judicial Code (28 U. S. C. A. 25) provides for the 
disqualification of a judge upon the filing of an affidavit that such 
judge “has a personal bias or prejudice either against him (affiant) 
or in favor of an opposite party to the suit.” It also provides that 
the affidavit shall state the reasons for the belief that such bias or 
prejudice exists, and that the aflidavit must be filed ten days before 
the beginning of the term of court or good cause shown for failure 
to file within such time. It is also required that the affidavit be ac- 
companied by a certificate of a counsel of record that such affidavit 
and application are made in good faith. That this secuon of the 
statute must be literally and strictly observed in order to disqualify 
a judge is not open to question. Cf. Hx Parte American Steel Barret 
Ce., 230 U.S. 35. 48. It has been held that the bias or prejudice al- 
leged must be “personal,” and that a mere prejudgment of the case 
is not sufficient. Henry v. Speer, 201 Fed. 869. 872; Price v. John- 
ston, 125 F. (2d) 806, 812. That the affidavit of personal bias and 
prejudice shall not be filed unless accompanied by a “certificate of 
counsel.” Beland v. United States, 117 F. (2d) 958, 960; Afitchelé v. 
United States, 126 F. (2d) 550, 552. That the affidavit of disqualifi- 
cation must be filed in apt time. Scott v. Beams, 122 F. (2d) T77, 789 a 
Refior v. Lansing Drop Forge Co., 124 F. (2d) 440, 445. In Fish v. 
Past, U4 F. (2d) 177, it was sought to disqualify a referee in bank- 
ruptey, under $21, for bias and prejudice. The court held the dis- 
qualification provision inapplicable to a referee, and in so doing 
stated (page 200) : 

“There appears to be no rules either of said district. or in the 
rules of civil procedure, or in the general orders, relating to the re- 
moval or disqualification ot referees. A party aggrieved by an order 
of the referee may file a petition for review.” 

These cases construing § 21 have been cited for the purpose of 
showing the strict construction which courts have placed upon the 
right of a party litigant to disqualify a judge. In this connection. 
it is pertinent to observe that the cases are not concerned with what 
a judge might or should do when confronted with a charge of bias 
or prejudice but what he must do under the statutory provision, or, 
in other words, the precise steps which a litigant must take before he 
1s entitled as a matter of right to disqualify. Likewise in the instant 
situation, from a strictly legal standpoint, we are not concerned. we 
have no right to be concerned, with what the Commission could or 
might do whem faced with a similar charge. The query for deci- 
sion is whether the Commission was required under the law to dis. 
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qualify itself, or, ie cs whether Marquette had a legal right 
to effect such disqualification, 

We find no basis in the law for an affirmative answer to this 
question. Congress is the creator of all inferior federai courts, as 
well as administrative agen[593]cies. The jurisdiction and author- 
ity of each is confined solely to that which Congress bestows. There 
are no limitations upon this congressional power other than the 
Constitution. Congress has conferred upon a litigant the right to 
challenge the qualification of a judge, provided such litigant com- 
plies with the statutory mandate. On the other hand. no such right 
has been conferred upon a litigant before the Federal Trade Com- 
mission. In our view, the right to disqualify a trier of facts created 
by Congress, whether it be a judge or an administrative agency, is 
a matter for Congress, Such right may be conferred or withheld 
as Congress deems advisable. 

The view which we have just stated finds support in Z'umey v. 
Ohio, 273 U. S. 510. In that case, the law of the state of Ohio con- 
ferred upon village mayors the right to try those charged with cer. 
tain misdemeanors. Their compensation was derivec in part from 
fines collected in such cases. The court held that the judgment of a 
court, the judge of which has a direct, personal and substantial 
pecuniary interest in reaching a conclusion against him, deprives 
such defendant of due process of law in violation of the Fourteenth 
Amendment. The court, however, on page 523 stated : ( 

“All questions of judicial qualification may not involve consti- 
tutional validity. Thus matters of kinship, personal bias, state policy 
remoteness of interest, would seem generally to be matters merely 
of legislative discretion.” ; 

Closely akin to the legislative discretion theory is one sometimes 
referred to as “the rule of necessity.” This rule is applicable upor 
attempts to disqualify both courts and administrative agencies. Ir 
Montana Power Co. v. Public Service Commission, 12 F. Supp. 946, it 
was sought to disqualify a member of a state administrative agency 
because such member had prejudged the case prior to hearing. The 
court cites numerous cases to the effect that a member of an adminis: 
trative agency is not subject to disqualification in the absence of a 
statutory provision conferring such right. The court applied “the 
rule of necessity” (page 949) , quoting from R. C. L.: 

“The true rule unquestionably is that wherever it becomes neces- 
sary for a judge to sit, even where he has an interest, if no provision 
is made for calling ae in, or where no one else can take his 
place, it is his duty to hear and decide, however disagreeable it may 
be. 9) ( 

In Brinkley v. Hassig, 83 F. (2d) 351, the court also applied the 
rule to a state administrative agency, md in so doing stated (page 


357) : 
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“From the very necessity of the case has grown the rule that dis- 
qualification will not be permitted to destroy the only tribunal with 
power on the premises.” 

In the recent case of Loughran v. Federal Trade Commission, 148 
F. (2d) 431 [38 F. T. C. 919], one of the points relied upon was that 
the Commissioners had disqualified themselves from sitting as an m- 
partial, fact finding body. While the court appears to have dis- 
posed of the contention largely on the premise that the attack upon 
the Commission was not timely, it also pointed out (page 433) : 

“* * * the Federal Trade Commission Act establishes the 
composition of the Commission and contains no provision for change 
of venue. The ‘stern rule of necessity’ required the Commission to 
act in the proceeding.” (Citing cases.) 

In United States v. Morgan, 313 U.S. 409, it was sought to dis- 
qualify the Secretary of Agriculture on the ground that he had 
prejudged the issue for decision. After pointing out that none other 
than the Secretary had legal authority to make the order in con- 
troversy, the court stated (page 421) : 

“Plainly enough, when it was thus suggested that he create a 
situation in which no order could be made, the Secretary was 
offered no escape from his duty even had he preferred to consult 
the comforts of personal convenience.” 

In its endeavor to escape this “rule of necessity,” Marquette con- 
tends that the Department of Justice has concurrent power or juris- 
diction with the Trade Commission to entorce or secure the restraint 
of the Sherman and Clayton Acts, It is true that §4 (15 U S. 
C. A. § 4) of the former and § 15 (15 U.S. C. A. § 25) of the latter 
authorize district attorneys of the United States, under the direc- 
tion of the Attorney General, co institute equitable proceedings to 
prevent and restrain violation of such Acts. It does aot follow. 
however, that the Department of Justice or a court, when [594] 
such proceeding 1s instituted, has concurrent power or jurisdiction 
with the Federal I'rade Commission. True, the issues may be similar. 
but the fact remains that the Federal Trade Commission 1s the only 
tribunal clothed with the power and charged with the responsibility 
of protecting the public against unfair methods.of competition and 
price discrimination. It is also certain that proceedings instituted _ 
by it could not be removed to any other tribunal for hearing. If the 
Commission be disqualified, it undoubtedly follows that the com- 
plaznt in the instant case would remain untried. Under these cir- 
cumstances, as the authorities show, “the rule of necessity” requires 
that the Commission be permitted to hear the case. 

As we understand, the contention is not advanced by Marquette 
that the failure of the Commission to disqualify itself constitutes a 
lack of due process. Nevertheless, it is pertinent to observe that the 
order of the Commission does not become effective until an oppor 
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tunity has been afforded for review. Under such circumstances. it 
has frequently been held that the order of an administrative agency 
ig not a deprivation of due process. Porter v. Investors’ Syndicate, 
286 U.S. 461; United States v. llinois Central R. Co , 291 U.S. 487. 
463; Nickey v. Mississippi, 292 U. S. 393, 896; Ohio Bell Telephone 
Co. v. Commission, 301 U. S. 292, 303. 

In conclusion, we are not unsympathetic to the criticism directed 
at the Commission by Marquette, a criticism much aimed at all ad- 
ministrative agencies, to the effect that their multipie functions as 
prosecutor, judge and jury constitute an abridgement ot the cher- 
ished right to a fair and impartial hearing. On the other hand, as 
already pointed out, they are the creatures of Congress and it is not 
within the province of courts either to emasculate or enlarge the 
powers which it has conferred. Any appeal for relief should be 
made to Congress rather than to the courts. 

For the reasons stated, it is our conclusion that the Commission 
acted within its authority in denying Marquette’s motion to recuse 
its members from trying and deciding the issues involved. It fol- 
lows that the orders entered by this court on July 31 1944, insofar 
as they pertain to such motion, were properly entered. The instant 
motion to vacate and set aside is, therefore, denied. 


PREPARATORY TRAINING INSTITUTE 


Vv 


FEDERAL TRADE COMMISSION} 
No. 8723—F.. T. C. Dock. 4454 
(Circuit Court of Appeals, Third Circuit. Feb. 15, 1945) 


Ordered, on motion of Commission based on petitioner’s failure to file and 
serve copies of its brief in the cause within the time fixed therefor by 
the rule of the court, and failure to proceed as therein set forth, that 
petition to review Commission’s order in Docket 4454, June 29, 1944, 38 
F.T.C. 712, requiring respondent, its officers, etc., in connection with offer, 
sale, etc. in commerce, of courses of study for Government civil service 
positions, cease and desist from misrepresenting the number of such posi- 
tions available, examinations held therefor, positions open, respondent’s 
ability to procure positions for its students, or Civil Service Commission 
connection, etc.; or using term ‘‘Registrar” to designate its representatives, 
or word “Institute” as part of its trade name, or misrepresenting opportuni- 
ties for employment in Civil Service positions of its students, ete.; as in 
detail there set out. 


Mr. William J. Connor, of Trenton, N. J., for petitioner. 

Mr. W. 7. Kelley, Chief Counsel, and Mr. Joseph J. Smith, IJr., 
Asst. Chief Counsel, Federal Trade Commission, both of Washing- 
ton, D. C., for Commission. 


1 Not reported in Federal Reporter. 
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- ORDER DISMISSING PETITION FOR REVIEW 
Before Maris and Goopricy, J/. 


Upon consideration of respondent’s motion to dismiss petitioner’s 
petition for review, and the consent of counsel for petitioner for 
the dismissal, 

It is ordered that the petition for review in the above entitled 
cause be and the same is hereby dismissed. 


PERLOFF ET AL. v. FEDERAL TRADE COMMISSION! 
No. 8466—F. T. C. Dock. 4822 
(Circuit Court of Appeals, Third Circuit. Feb. 23, 1945) 


CEASE AND Desist OrnpERS—MeETHODS, ACTS AND PRACTICES—MISREPRESENTATION 
—BusIness StTatTus—TRADE NAMES—‘‘PACKING” AS APPLIED TO PRODUCTS NOT 
PackEep By SELLER—WHETHER NEGATIVED BY ADDED WorD “DISTRIBUTORS”. 


Evidence supported Federal Trade Commission’s finding that petitioner’s 
use of its name “Atlantic Packing Company” was misleading as applied 
to items which petitioners did not pack, and that the use of the word 
“Distributors” on the line below the name, whether in the same or smaller 
type, did not negative the erroneous implication, and justified order direct- 
ing petitioners to cease use of the word “Packing” in connection with 
such products. 


METHODS, ACTS AND PRACTICES—MISREPRESENTATION—MISBRANDING OR MISLABEL- 
ING—BUSINESS STATUS—TRADE NAMES—‘PACKING”’, ETC., FOLLOWED BY “DiIs- 
TBIBUTORS’ AS APPLIED TO Food NOT PACKED BY SELLER—Foop AND Drug Act 
PROVISIONS—\/HETHER COMMISSION DECISION OF PRACTICE MISLEADING NATURE 
IN CONFLICT WITH. 


Federal Trade Commission’s decision that petitioners’ use of its name 
“Atlantic Packing Company” followed by the word “Distributors” was 
misleading as to product not packed by petitioners was not in conflict with 
the Food and Drug Act requiring the person whose name appears on the 
label to reveal his connection therewith either as manufacturer or distribu- 
tor or otherwise. > 


JURISDICTION OF COMMISSION—UNFAIR TRADING—WHETHER PUBLIC IN GENERAL, 
OB PARTICULAR CLASS OF COMPETITORS DIRECTLY AFFECTED. 


The jurisdiction of the Federal Trade Commission in eases of unfair 
trading is recognized, regardless of whether it is the public in general, or a 
particular class of competitors, whose interest demands the suppression of 
the practice complained of. 


CEASE AND DESIST OrpERS—METHODS, ACTS AND PRaAcTICES—TRADE NamMEs— 
“PackiINnG”, Erc., FOLLOWED By “DISTRIBUTORS” AS APPLIED TO PRODUCTS NOT 
PACKED BY SELLER—I¥ NC TESTIMONY oF DECEPTION BY ACTUAL PURCHASER. 


\ 


That no actual purchaser of products bearing the label “Atlantic Pack- 
ing Company, Distributors”, testified as to being deceived in the purchase 


“ Reported in 150 F. (2d) 757. For case before Commission, see 37 F.T.C. 46, 
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of products not packed by such packing company was not material to power 
of Federal Trade Commission to order the use of such name discontinued, 
since it is enough that the name has both the capacity and the tendency 
to deceive. 


(The syllabus, with substituted captions, is taken from 150 F. 
(2d) 757.) 


On petition to review order of Commission, order affirmed. 


Mr. Everett Sanders, of Washington, D. C. (Mr. Edward F. 
Howrey, Mr. L. A. Gravelle, and Mr. Douglas Whitlock, all of Wash- 
ington, D. C., on the brief), for petitioners. 

Mr. Honoein R. Divet, of Washington, D. C. (Mr W. T. Kehey, 
Chief Counsel, Federal Trade Commission, and Mr. Joseph J. 
Smith, Jr., went Chief Counsel, both of Washington. D. C., on the 
brief) , for respondent. 

Before Gooprich and McLaveuuin, Circuit Judges, and Kirx- 
PATRICK, District Judge. 


By McLaveutin, Circuit Judge. 


This matter concerns a petition to review and set aside'a cease and 
desist order of the Federal! Trade Commission which prohibits the 
petitioners from using any trade name containing the word “Pack- 
ing” in connection with products not packed by them. 

The petitioners are wholesale grocers, with their principal office in 
Philadelphia, Pa. and three branches in Chester, Wilkes-Barre and 
Shenandoah, all in Pa. They sell only to retailers and not to con- 
sumers direct. They have been engaged in the wholesale business of 
canned foods in commerce since 1922. Three to three and one-half 
percent of their business is interstate. They, themselves. pack and 
distribute certain dried food. They do not own or operate any 
canneries. Their practice on canned foods is to purchase such prod- 
ucts from canners. Labels for the goods are furnished the canners 
by the petitioners and affixed to the containers for the goods by the 
canners. On some of those labels, ee agelle use [758] the name 
“Atlantic Packing Company, Distributors.” 

The Commission found that name to be erroneous and nee eee 
as applied to those items which the petitioners do not pack, as the 
word “Packing” in the name constitutes a representation that such 
items are packed by petitioners. It also found that there 1s a prefer- 
ence on the part of a substantial number of dealers for dealing with 
packers direct, rather than with concerns which do not pack their 
products but are merely distributors. Further, that the use of the 
name has the tendency and capacity to mislead and deceive a sub- 
stantial number of dealers with respect to petitioners’ business status 
and the origin of petitioners’ products, and the tendency and capac- 
ity to cause such dealers to purchase petitioners’ products as the re- 
sult of the erroneous and mistaken belief so engendered In conse- 
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juence thereof,that substautial trade has been diverted antairly to 
the petitioners from their competitors, among whom are those who 
do not misrepresent their business status or the origin of their 
nroducts.. As a result, the Commission concluded that. - 

“The acts and practices of the respondents [petitioners here | 
as herein found are all to the prejudice of the public and of respond- 
ents’ competitors and constitute unfair methods of competition in 
commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 
Act.” 

A total of ten witnesses testified at the Commission nearing. Three 
of these were connected with the petitioners. There were three con- 
sumer witnesses; all of them housewives. Ihe other four were whole- 
sale grocers. One of the consumers, Mrs. Freda Bruck. thought the 
label “Atlantic Packing Company” was “the company that packs 
and distributes.” She would prefer to buy direct from packers if 
that could be done, because it is cheaper. The next housewife thought 
the label “would come direct from the packing house and that they 
‘[ Atlantic] packed them and distributed them.” She said. “I should 
think that ‘if they packed them that I might * * * [word does 
not appear in record] them reasonably. I don’t know. Of course I 
have to go where I can get them cheaper. I try to go when I can 
get something reasonably.” Both this witness and Mrs Freda Bruck. 
on cross examination, said that they expected to pay retail prices 
in retail stores. 

The first wholesaler witness on being shown one of the labels in 
question, thought at first, that “Atlantic” was the packer; then, seeing 
the word “Distributors,” said that “Atlantic” was the distributor. 
not the packer. He thought the public would be deceived by the 
label. The second whoiesaler, shown the label, stated he “would say - 
that Atlantic was the distributor, not the packer.” He did not think 
the public would understand the label. The third wholesaler, from 
the label, assumed that “Atlantic” was the packer, or packer and 
distributor. The last such witness preferred to buy from packers. as 
having more responsibility than “* * * the dearer from whom 
you buy it second hand.” Examining one of the labeis he said that 
from the word “Distributors” he would assume that “Atiantic” had 
not packed the goods. 

Copies of three of the labels in evidence are printed in the record. 
In all three, the name “Atlantic Packing Company” is on a line by 
itself and in larger type than the word “Distributors” which appears 
oeneath it. There is testimony by Ear] Perloff. one of the petitioners. 
that they now put the word “Distributors” in as large type as 

Atlantic Packing Company.” 

As seen, all three consumer witnesses and two of the four whoie 
salers affirmatively support the Commission’s finding that the name 
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“Atlantic Packing Company” is erroneous and misleading as applied 
to those items which the petitioners do not pack In addition. the 
iabels speak for themselves. As used, it can be reasonably implied 
that the particular goods so labeled have been at teast packed by 
the company. This is not negatived by the word “Distributors” on 
the line below, whether the latter word is in the same or in smaller 
type than the name of the company. Packing and distributing are 
two different, but not inconsistent activities. The business of the 
petitioners themselves shows that a concern may engage in either or 
in both. The characterization of a “Packing” compa.y as a distrib- 
utor is not a representation that it is not a packer. This 1s again 
indicated by the practice of the petitioners who both pack and dis- 
tribute certain dried foods which carry the same type of 1abel as the 
‘anned or bottled goods not packed by the petitioners 

[739] The petitioners urge that the label is in accord with the 
pertinent Federal Food and Drug Act regulation.2 There is no 
evidence in the record of approval of the label by any authority 
whatsoever under the Food and Drug Act. From a reading of 
Regulations (a) and (d) under Section 348, it is most questionable 
that the label legend is‘a proper one under that Act. Regulatior 
(a), quoted in the footnote, provides that where the food is not 
manufactured by the person whose name appears on the label, the 
name shall be qualified by a phrase which reveals the connection 
such person had with such food, such as “Manufactured for and 
packed" by "= *'*.”"“Tistributed by ~“*°'*>-*?? or ‘other similar 
phrase which expresses the facts; and (d) expressly states that the 
requirement that the label shall contain the name and place of busi- 
ness of the manufacturer, packer or distributor shal] not be con- 
sidered to relieve any food from the requirement that its label shall 
not be misleading in any particular. However, since compliance with 
the Food and Drug Act is not an issue in this appea!, it is sufficient 
to say that there is nc conflict on the instant facts between that 
Act and the decision of the Federal Trade Commission. 

It is contended on behalt of the petitioners that diversion of com- 
merce to the petitioners from other competitors was not proved. 
That the petitioners had competition. was testified to by Earl Per! 


‘Federal Food, Drug and Cosmetic Act, 21 U. 8. C. A. 343 reads: 
“A food shall be deemed to be misbranded * * * (e) If in package form unless il 
years 2 label containing (1) the name and place of business of the manufacturer, packer 


ri distributor; of “* =” 


Regulation (a) under this Section, 21 C. F. R. Cum. Sup. 2.8 reads: 

‘Where a food is not manufactured by the person whose name appears on the tabei 
-he name shall be qualified by a phrase which reveals the connection, such person has 
with such food, such as ‘Manufactured for and Packed by — —,’ ‘Distributed by — —. 
sr other similar phrase which expresses the facts.” 

Regulation (d) under the same Section, 21 C. F. R. Cum. Sup. 2.8 reads: 

“The requirement that the label shall contain the name and place of business of the 
manufacturer, packer, or distributor shall not be considered to relieve any food from 
rhe requirement that its label shall not be misleading in any particular.” 
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off, one of the petitioners; but there was no affirmative testimony 
that competitors were injured. We do not see that the latter is mate- 
rial under the Fair Trade Act. The jurisdiction of the Commission 
in cases of unfair trading is recognized, regardless of whether it is 
the public in general, or a particular class of competitors. whose in- 
cerest demands the suppression of the practice complained of. Pep 
Boys v. Federal Trade Commission, 122 F. (2d) 158 (C. C. A. 3) 
[33 F. T. C. 1807; 8 S.&D. 401]. In Federal Trade Commission v. Art- 
loom Corporation, 69 F. (2d) 36 (C. C. A. 8) [18 F.T.C. 680; 3 
S.&D. 256 ;] this Court said at page 38: 

“The premise of misbranding being supported by the Commission’s 
findings, the conclusion follows that when the respondent sold its 
misbranded rugs in commerce, it thereby harmed its competitors and 
deluded the ultimate consumers.” 

See also Federal Trade Commission v. Raladam Company, 316 
U.S. 149 [34 F.T.C. 1843; 3 S.&D. 474]. 

It is also asserted that the allegation in the complaint that the 
petitioners deceived the public into thinking the product was packed 
by the “Atlantic Packing Company” and, therefore was (a) more 
uniform in quality and (b) cheaper in price, was not proved. The 
petitioners stress the proposition that no actual purchaser of “At- 
lantic” products testified as to being deceived, but it is enough that 
the name has both the capacity and tendency so to do Jacob Siegel 
v. Federal Trade Commission, 150 F. (2d) 751 (C. C. A. 8) [89 
F.T.C. 714]. The evidence shows that all of the consumer witnesses 
and one of the four wholesalers testifying, thought the tabel meant 
that the goods had been packed by, or both packed and distributed 
by, “Atlantic.” Another of the wholesalers was of that opinion 
when he first saw the label. Two of the dealers thought that the 
public would be deceived or would not understand the labels. While 
there was no affirmative evidence as to packers’ goods being more 
uniform in quality, Ruskin, one of the wholesale grocers, did say 
that he preferred obtaining foods from packers. as more responsible 
than buying from dealers second hand. There was an indication 
for preference of packers’ goods because they were cheaper. from 
the evidence of two of the consumers. [It is true that no retailers 
testified ; but with consumers being deceived, it follows that [7601 
in supplying retailers with such labeled goods, the retailers were 
furnished with the opportunity of misleading the public into think- 
ing that they were obtaining packers’ products. It 1s to be remem- 
bered that the public was and is the ultimate purchaser of the goods 

Petitioners insist that the alleged qualifying word “Distributors’ 
takes care of the situation here presented and cite Federal Tradc 
Commission v. Royal Milling Co., 288 U. S. 212 [17 F.T.C. 644; 2 
S.&D. 217]; V. Fluegelman & Co.,; Inc. v. Federal Trade Commission. 
37 F. (2d) 59 (CC. A. 9) T12 FT CC. 8402:2SN &D 691: and Sheffield 
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Silver Co. v. Federal Trade Commission, 98 F. (2d) 676 (CG. C, A. 2) 
[27 F.T.C. 1689; 2 S.&D. 472]. As to this. the ote ete said 1n its 
finding: 

“Tt is urged by respondents that the use of the word ‘Distributors 
in connection with the trade name on the labels is sufficient to ap 
prise prospective purchasers of the fact that respondents are merel\ 
distributors rather than packers of the canned goods and that the 
use of this word corrects any erroneous impression which might 
otherwise be conveyed through the use of the ‘rade name. The Com- 
mission is of the opinion, however, that this position 1s not well 
taken, as prospective purchasers could reasonably conclude that re. 
spondents are both the packers and the distributors ot the products. 
Moreover, as the same words appear on the labels for both the dry 
See ee which are packed by respondents and the canned goods 
which are not packed by them, it is impossible for the prospective 
purchaser to determine from the label whether the particular item is 
packed by respondents or merely distributed by them.” 

Since the Royal Milling case [supra] the Supreme Court has indi- 
cated in a number of decisions. involving principatly labor board 
and tax cases, that in the absence of abuse of discretion. the matter 
of remedy is for the administrative agency. Medo v. Labor Board. 
321 U. 8S. 678, and cases there cited. The Second Circuit has followed 
this in a series of Fair Trade cases since the Fluegelman and Shef- 
field decisions and starting with Herzfeld v. Federal Trade Com- 
mission, 140 F. (2d) 207 [38 F.T.C. 833]. To the same effect. Jacob 
Siegel Company v. Federal Trade Commission [supra] in this Cir- 
cuit and American Power and Light Co. v. Securities and Exchange 
Commission, 141 F. (2d) 606 in the First Circuit. 

The Commission, in holding that the word “Distributors” does 
not correct any wrong impression which might otherwise be con 
veyed through the use of “Atlantic Packing Company,” clearly did 
not abuse its discretion. There is ample support in the evidence for 
its decision that the name “Atlantic Packing Company, Distributors” 
is erroneous and misleading as applied to those items which the 
petitioner does not pack. The order of the Commission is affirmed. 


“MICHEL LIPMAN AND JACK SILVERMAN, VFRADING AS 
CHIEF STATISTICIAN AND AS J. SILVERMAN & 
ASSOCIATES v. FEDERAL TRADE COMMISSION! 

No. 10700—F.. T. C. Dock. 480° 
(Circuit Court of Appeals, Ninth Circuit. March 15, 1945) 


‘ydered, pursuant to stipulation to abide final decision in companion cause 01 
Silverman v. Federal Trade Commission. Noy. 18. 1944, 145 F. (2d) 751 
39 F.T.C. 704, that decree be filed affirming, etc., Commission’s order in 


' Reported in 148 F. (2d) 823. For case before Commission, see 38 F.T.C. 19. 
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Docket 4809, Jan. 8, 1944, 38 F.T.C. 19, requiring respondent petitioners 
herein to cease and desist, in connection with offer and sale in commerce, 
of delinquent debt collection material, from using words “Chief Statis- 
tician’ ete., to designate, etc., their business; using, ete., mailing ecards, etc., 
which misrepresent the Governm’1t as the source thereof. etc.; or using 
materia! which misrepresents the nature of their business, or the pur- 
pose of the information sought. 


Petition to review and set aside order of Commission dismissed. 
Seaman & Jackson, of San Francisco, Calif., for petitioners. 
Mr. W. T. Keltey, Chiet Counsel, and Mr. Joseph J. Smith, Jr. 
Asst. Chief Counsel, Federal Trade Commission, both ot Washing- 
ton, D. C., for respondent. 
- Before Witsur, Denman, and Hraty, Circuit Judges. 


Perr CurRiAM. 

{t appearing trom the files of this Court, that Mr. Edward N. 
Jackson. counsel for petitioner. and Mr. Joseph J. Smith Jr., Asst. 
Chief Counsel, Federal [rade Commission, counsel tor respondent. 
entered into a stipulation that this cause should abide final decision 
in the companion cause, Sélverman v. Federal Trade Commission 
which stipulation was filed on May 15, 1944. and thar in said cause. 
Silverman v. Federal Trade Commission. an opinio.. was rendered 
and filed on November 138, 1944, 145 F. (2d) 751 [39 F.T.C. 704], and 
a decree affirming and enforcing order to cease and iesist was tiled 
and entered on December 5. 1944. which decree has new become fina! 
and no review thereof has been sought by petitioner herein, aow 
therefore. it 1s ordered that a decree s+ filed and entered herein 
affirming and entorcing the order of the Federal Trade Commission 
to cease and desist, and that a certified copy of such decree be forth- 
with forwarded to the respective parties hereto. ‘ 


Fina Decrer AFFIRMING AND ENFORCING SAYS 
ORDER TO CrasE AND DESIST wr 


Michel Lipman and Jack Silverman, todividually, and trading as 
Chief Statistician, and as J. Silverman & Associates petitioners 
herein, having filed with this Court on March 6, 1944 their petition 
to review and set aside an ordcr to cease and desist issued against 
them on January 8, 1944, by the Federal Trade Commission, respond- 
ent. in a proceeding before the said respondent entitled “In the 
Matter of Michel Lipman and Jack Silverman. mdividually and 
trading as Chief Statistician and as J. Silverman & Associates, and 
William Edgar Spicer, individually, Docket No. 4809”; and a copy 
of said petition having been served upon the respoudent; and the 
respondent having thereafter certified and filed herein, as required 
by the Federal Trade Commission Act, a transcript of the entire 
record in said proceeding, and the parties hereto, on May 8, 1944, 
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having stipulated and agreed inter alia chat the disposition of this — 
case shall abide and be determmed by the decision ot this Court in 
the case of Jack Silverman. an individuai. trading under the names 
of Jack Silverman and Associates, General Forwarding System and 
‘Commercial Pen Co., being case No. 10,663 upon the docket of this 
Court, and that “If the respondent’s order to cease and desist in said 
case No. 10,663 is affirmed and enforced, this Court snall enter a de- 
cree affirming and enforcing the order to cease and desist entered by 
che respondent in this case”—said stipulation having been approved 
by this Court on May 15. 1944; and this Court. on November 13 
1944, having rendered ts decision in sa:c case No. 10,662 affirming 
and enforcing the cease and desist order of the Federal Trade Com- 
mission there involved ano denying the petition to review and set 
aside said order, and having envered its decree to that ettect: 

Now. therefore, it is nereby ordered. adjudged ana decreed. That 
the aforesaid petition to review and set aside said oraer to cease and 
‘lesist be and the same hereby 1s denied; and that the said order to 
ease and desist be and it hereby is affirmed and entorced, and the 
petitioners are hereby commanded to obey said order and to comply 
therewith. 

And it is hereby further ordered, adjudged and decreed. That 
within ninety (90) days atter the entry of this decree the petitioners 
shall file with the Federal Trade Commission a report in writing 
setting forth in detail the manner and form in which chey have com- 
plied with said order to cease and desist. 

Without prejudice to the rignt of the United States, as provided 
in section 5 (1) of the Federal Trade Commission Act, to prosecute 
suits to recover civil penalties for violations of the 1foresaid order 
to cease and desist hereby affirmed and enforced, ana without prej- 
udice to the rignt of the Federa! Trade ~ommission to institute and 
maintain contempt proceedings for violation of this decree, this 
Court retains jurisdiction cf this cause to enter such further orders 
herein from time to time as may become necessary eftectively to en- 
force compliance in every respect with this decree and to prevent 


evasion thereof. 


SAMUEL H. MOSS, INC. v. 
FEDERAL TRADE COMMISSION? 


No. 186—F. T. C. Dock. 4405 
(Circuit Court of Appeals, Second Circuit. Mar. 29, 1945) 


MrrHops, ACTS AND PRACTICES—DISCRIMINATING IN Prick—CrAytTon Act, SEc. 2 
(a)—CoMPETITIVE EXFFECT ON DISCRIMINATOR’S COMPETITORS. 
i issi 36 F.T.C. 640. 
1 Reported in 148 F. (2d) 378. For case pefore Commission, see 3 
In per curiam opinion of June 3, 1946, 155 F. (2d) 1016, 42 E.T.C.—, the Court 
denied motion to modify its decree in the instant matter but held certain clarification 
in the opinion was required. The Court’s opinion, as reproduced herein, is published as 


thus clarified. 
650780—47—59 
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The Clayton Act makes price discrimination unlawful only in case it 
lessens or tends to prevent competition with merchant who engages in the 
practice, and that means that lower price must prevent or ted to prevent 
competitors from taking business away from merchant which they might 
have secured had merchant not lowered his price below what he was 
charging elsewhere. 


MerrHops, ACTS AND PRACTICES—DISCRIMINATING IN PRICE—CLAYTON ACT, Src. 2 
(a)—ProcrrpIncs UNDER—BURDEN OF PROOF. 


Upon proof of price discrimination, burden of proof then shifts to mer- 
chant to establish that the lower price did not prevent or tend to prevent 
any one from ‘aking away the business. 


MerHops, ACTS AND PRACTICES—DISCRIMINATING IN PRIcE—CLAYTON ACT, SEc. 2 
(a)—ComPeETITIive Errect oN DISCRIMINATOR’S COMPETITORS—Ir LATTER’S 
Equatty Low Prick Mrerety “Mert” py DISCRIMINATOR. 


Although price discrimination by merchant prevented or tended to 
prevent competitors from taking business away from him, merchant would 
not be guilty of violating the Clayton Act if he could show that his lower 
price did not undercut his competitors, but merely “met” their ‘‘equally 
low price”. 


METHODS, ACTS AND PRACTICES—DISCRIMINATION IN PRicE—C.LaytTon Act, S&c. 2 
(a)—WHETHER VIOLATION OF—RUBBER STAMPS. 


Hvidence supported finding of Federal Trade Commission that petitioner 
was discriminating in price of rubber stamps sold in interstate commerce 
in violation of the Clayton Act. 


EvmENcE—METHODS, ACFS AND PRACTICES—DISCRIMINATION IN PRICE—CLAYTON 
Act, Sec. 2 (a)—WHERE DIFFERENT PRIcES BY DISCRIMINATOR SHOWN AND 
Lack oF LESSENING OF COMPETITION NOT SHOWN BY LATTER—IF PROFFER OF 
TESTIMONY OF SOLICITATION OF DISCRIMINATOR’S CUSTOMERS BY LATTER’s 
ForRMER HMPLOYEES AT PRicES TO GET BuSsINESS WITHOUT SHowING Dis- 
CBIMINATOR’S OFFERS IN Act NO LOWER THAN COMPETITORS’. 


Where petitioner was shown to have charged different prices for its 
rubber stamps and failed to prove that it did not lessen competition, 
petitioner’s proffered testimony that two of its former -mpioyees set up 
a competing business and proceeded to solicit petitioner’s customers at 
prices they knew they could get customers’ trade, without showing that 
offers which petitioner made were in fact no lower than that of its com- 
petitors, was not relevant. 


PROCEEDINGS BEFORE COMMISSION—RECEPTION OF EVIDENCE—CRITERIA OF ADMIS- 
SIBILITY—PRICE DISCRIMINATION CASES. 


Federal Trade Commission, at hearing on charge of price competition 
in violation of Clayton Act, shoula admit all evidence which could con- 
ceivably throw any light upon the controversy. 


(The syllabus, with substituted captions, is taken from 148 F. 
(2d) 378.) 


On petition to review order of Commission, order affirmed, and 
enforced. . 


Mr. Henry Ward Beer, of Washington, D.C. and Lewis, Marks 
& Kanter, of Brooklyn, N. Y.. for petitioner. 
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{379} Mr. Joseph J. Smith, Jr., of Washington, D. C., and Mr. 
W. T. Kelley, Chief Counsel, and Mr. Jno. W. Carter, Jr., both of 
Washington, D. C., for Federal 'frade Commission. 

Before L. Hanp, Aucusrus N. Hann, and CrarK, Circuit Judges. 


Prr Curiam: 

This is an appeal from (petition to review), an order of the Fed- 
eral Trade Commission directing the petitioner not to discriminate 
in the price of rubber stamps sold in interstate commerce. The only 
points which we find it necessary to discuss are whether the findings 
support the order; whether there was evidence to support the fine- 
ings; and whether the petitioner was prevented from wtroducing 
relevant evidence. After finding that the petitioner was engaged in 
interstate commerce in the sale of rubber stamps. the Commission 
found that it had sold stamps of the same size at different prices to 
different customers in eight specified instances; that the discrimine- 
tion so practiced had not been made “in good taith to meet an equally 
low price of a competitor”; and that there was “no evidence that 
such differences in price were based upon differences 1n cost of manu- 
facture, sale or delivery resulting from the different methods or 
quantities in which such rubber stamps were sold and delivered to 
various purchasers thereof.” Finally, it tound that these practices 
had a “tendency to induce the purchase of respondent’s rubber 
stamps by various users thereof. and have tended to and do divert 
trade to the respondent from its competitors.” That these findings 
supported the order is too obvious to admit of discussion. é 

The case was tried in part upon a stipulation declaring that in 
the eight instances mentioned in the findings the respondent sold 
rubber stamps to some of its customers at lower prices than it was 
selling the same stamps to other customers. The Commission’s posi- 
tion was that, having proved this, § 2(b) put upon the petitioner the 
burden of justifying the discrimination: and warrauted the order. 
if it failed to do so. The petitioner did not prove aifirmatively that 
the discrimination did not lessen competition or tend to prevent it: 
nor did it prove that its lewer prices were only “to meet an equally 
low price of a competitor.” On the contrary, it did not know its 
competitors’ prices, but merely “bid low enough to get the business.” 
This made it proper and indeed necessary for the Commission to 
make the findings it did. It is true that §2(a) makes price dis- 
crimination unlawful only im case it lessens, or tends to prevent, com- 
petition with the merchant who engages in the practice; and that no 
dJoubt means that the lower price must prevent, or tend o prevent. 
competitors from taking ousiness away trom the merchant which 
they might have got, had the merchant not lowered bis price below 
what he was charging elsewhere. But that is often hard to prove: 
the aceuser must show that there were competitors whom the higher 


888 FEDERAL TRADE COMMISSION DECISIONS — 


of the two prices would, or might, not have defeated but who could. 
not meet the lower. Hence Congress adopted the common device in 
such cases of shifting the burden of proof to anyone who sets two 
prices, and who probably knows why he has done so, and what has 
been the result. If he can prove that the lower price did not pre- 

vent or tend to prevent anyone from taking away the business; he 
will succeed, for the accuser -will not then have brought him within 

the statute at all. Nevertheless he may succeed even though he fails 
to establish such a negative; for, although it will then appear that 
he has lessened, or prevented, competition, the proviso of § 2(b) will 

still excuse him, if he can show that his lower price did not undercut 

his competitors, but merely “met” their “equally low price.” In 

short, that is a defence to the violation of § 2(a). This 1s as we in- 

terpret §2(a) and § 2(b), when read together. We are not sure that 

our interpretation accords with the rulings of the Seventh Circuit 

in A. H. Staley Manufacturing Co. v. Federal Trade Commission, 

135 F, (2d) 453 [36 F. T. C. 1126; 3 S.&D. 556]; 8. C. 144 F. (2d) 

221 [89 F. T. C. 677]. In the first of these the Court said (p. 455) 
that it was not enough to prove mere discrimination in price, but 

that the Commission must also prove that this did not !essen com- 

petition; and for this it relied upon Standard Fashion Co. v. Ma- 

grane-Houston Co., 258 U. 8. 346, decided vefere the amendment 

of 1936. Indeed, the decision appears actually to have turned upon 

the Commission’s failure affirmatively to prove that the discrimina- 

tion had lessened competition. To that we cannot agree for the 

reasons we have given. However, in the second appeal we do not 

understand that the majority of the court found it necessary to rely 

upon that doctrine; on the con[380}trary they based their decision 

upon the conclusion that the petitioner had carried the burden of 

showing that the discrimination had not in fact lessened competition. 

If that be the right understanding, there is no longer any difference 

between us. 

The Commission appears to believe that, in order to prove the 
affirmative defence anyone who sells at two prices must prove that 
he knew what was his competitors’ price must mean not to under. 
cut it, and must offer to sell at what he knows to be no lower than 
his competitors’ price. We agree that he must prove that he did not 
mean to undercut his competitors’ price; but when he has in fact 
undercut that price, we reserve the question whether it is necessary 
as part of that proof. for him to show that he did not know what 
that price was. If in fact he does not undercut his competitors’ price. 
perhaps he may escape, even though he does not know what that 
price is, though it is only.by chance that he has not undercut it. 
That is to say, we need not now decide more than that the offer shali 
be made without actual intent to undercut his competitors’ price. 
That question does not arise here, for the petitioner did not prove 
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that in any of the instances its price was no lower than that of its 
competitors. For these reasons we hold that the findings were sup- 
ported by the evidence. 

The last question is whether the examiner excluded testimony 
which he should have admitted. This testimony was presented in 
very disjointed form, and it is somewhat difficult to know from the 
questions just what it was designed to prove; we therefore resort to 
the offer of proof made by the petitioner’s attorney in the following 
words: “my purpose is to show these two were employees of ours, 
were familiar with the customers and prices charged our customers 
for the products; that they left our employ and set up a competing 
business and proceeded to solicit our customers at prices they knew 
they could get it for. Some of the customers are the very customers 
set out in the stipulation.” In the light of what we have already said, 
this testimony was not relevant to the issue. It made no difference 
whether the petitioner’s former salesmen offered goods “at prices 
they knew they could get it” (the business), “for.” Once the peti- 
tioner was shown to have charged different prices, and failed to 
prove that this did not “lessen competition,” it could not escape 
without showing that the offers which it made were either in fact no 
lower than that of its competitors, or that it did not mean them 
to be. Its attorney did not suggest that the witnesses would testify 
to that; and, if the case was to be tried with strictness, the examiner 
was right. It is quite true that if he had not so tried it, a less 
confusing record would have resulted. Why either he or the 
Commission’s attorney should have thought it desirable to be so 
formal about the admission of evidence, we cannot understand. 
Even in criminal trials to a jury it is better, nine times out of ten, 
to admit, than to exclude, evidence and in such proceedings as 
these the only conceivable interest that can suffer by admitting any 
evidence is the time lost, which is seldom as much as that inevitably 
lost by idle bickering about irrelevance or incompetence, In the 
case at bar it chances that no injustice was done, but we take this 
occasion to point out the danger always involved in conducting such 
a proceeding in such a spirit, and the absence of any advantage in 
depriving either the Commission or ourselves of all evidence which 
can conceivably throw any light upon the controversy. 

Order affirmed} an enforcement order will pass. 


HOWE ET AL. v. FEDERAL TRADE COMMISSION! 
No, 10486—F, T. C. Dock. 4729 
(Circuit Court of Appeals, Ninth Circuit. Apr. 4, 1945) 


APPELLATE PROCEDURE AND PRocEEDINGS—CEASE AND DeEsIsT ORDERS—FINDINGS 
or CommissIon—Ir SuPpoRTED BY EVIDENCE. 


® Reported in 148 F. (2d) 561. For case before Commission, see 86 F.T.C. 685. 
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evs 3 ' 
In proceedings to review cease and desist order oi Federal Trade Com 
mission, if Commission’s findings are supported by evidence, they are con- 
clusive and Commission’s order based thereon must be affirmed. ‘ 


APPELLATE PROCEDURE AND PROCEEDINGS—CEASE AND DESIST ORDERS—CONCLUSION 
or CoMMISSION—IF RATIONAL BASIS For. 


In proceedings to review cease and desist order of Federal Trade Com- 
mission, where there is a rational basis for conclusion of Commission, duty 
of court is ended. 


CEASE AND Desist OrnpERS—MetHops, AcTS AND PRACTICES—MISREPRESENTATION 
—SouRcE oR ORIGIN, AND Success, Use or STANDING or PRropucT—F'ALSE AND 
MISLEADING ADVERTISING, LABELS, BRAND NAMES AND LEGENDS—‘‘HOLLYWwoobD” 
AND “FAVORITE OF THE STARS”. 


' Where firm, engaged in sale and distribution of cosmetics preparations, 


used trade-name “Hollywood” and the legend “Favorite of the Stars”, but 
of some 20 items sold by the firm only three were obtained from sources 
in Hollywood and firm’s preparations were not recognized by Hollywood 
actresses as being of superior quality, record sustained finding of Federal 
Trade Commission that use of word “Hollywood” was misleading and 
justified order directing the firm to cease and desist from using the word 
‘ dollywood” to designate any product which was not in fact manufactured 
in Hollywood, Calif., and from using words “Favorite of the Stars”. 


(The syllabus, with substituted captions, is taken from 148 F. 
(2d) 561.) 

On petition to review and set aside order of Commission, order 
amended and, as amended, affirmed. 


Mr. Edward Starin, of Seattle, Wash., for petitioners. 

Mr. W.T. Kelley, Chief Counsel, Mr. Joseph J. Smith. Jr., Asst. 
Chief Counsel, and Mr. Jno. W. Carter, Jr., Sp. Atty.. Federal Trade 
Commission, all of Washington, D. C., for respondent. 

Before Garrecut, Marurws, and Huaty, Circuit Judges. 


GaRRECHT, Circuit Judge. 


The petitioners, Phil Howe, David A. Howe. and Joanne B. Howe. 
trading as Howe and Company, are and have been engaged in the 
sale and distribution of cosmetic preparations. The preparations 
when sold are transported from their place of business in Seattle. 
Washington, to various other states of the United States and in the 
District of Columbia. For the purpose of inducing the purchase of 
the cosmetics, the petitioners use the trade name “Hollywood” and 
the legend under that “Favorite of the Stars.” Of tne some twenty 
items sold by the petitioners, only three are obtained from sources in 
Hollywood, although more than 52 percent of the firm’s purchases 
consist of the three items manufactured 1n Hollywood. and as to such 
tems the trade name is not inhibited. 

The Federal Trade Commission after considering the evidence 
ound that the word “Hollywood” when used to designate cosmetic 
i ‘erations is associated by a substantial portion of the purchas. 
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ing public with the motion picture industry and is understood as in- 
dicating that the cosmetics are manufactured there and are used 
by Hollywood stars, which is further strengthened by use of the 
legend ‘Favorite of the Stars.” The Commission found that the 
use of the word “Hollywood” was deceptive and misleading, and 
concluded such deception to constitute unfair practice within the 
meaning of the Federal Trade Commission Act. 

An order was issued to cease and desist from using the word 
“Hollywood” to designate any product which is not in fact manu- 
factured in Hollywood, California, or using the words. “Favorite 
of the Stars.” The other matters contained in the order have been 
complied with and are not in issue here. 

The petitioners have asked this court to review the order of the 
Federal Trade Commission. : 

{562} If the findings are supported by evidence, they are con- 
clusive, and the order must be affirmed. Federal Trade Commission 
Act, § 5, 15 U.S.C.A. § 45(c). 

Witnesses testified that the label “Howe’s HOLLYWOOD. favor- 
ite of the Stars” gave the impression that it was a Hollywood prepa- 
ration and was endorsed by the stars of motion pictures. Two other 
witnesses testified that they would interpret it to mean that the 
product was used by the movie stars. Another testified that Holly: 
wood is one city in the world most every one knows ana it is out- 
standing because of the motion picture industry, and the labe) 
‘Hollywood, favorite of the Stars” could only mean that it was a 
product of Hollywood and used and preferred by the stars. There 
was other testimony that the legend “Favorite of the Stars” meant 
certain Hollywood actresses favored it. Another witness said “that 
the word ‘Hollywood’ used in connection with any aid to beauty 
or cosmetics has more significant meaning than the word ‘Holly- 
wood’ used in other lines of products and has more value.” : 

A great many witnesses testified on behalf of the Commission and 
on behalf of the petitioners. To some of these witnesses the word 
“Hollywood” had no particular significance. However. a substantial 
portion of the purchasing public and persons in the cosmetic trade 
associated the label with the motion picture colony and thought the 
sosmetics were manufactured there. There was also evidence that a 
Hollywood origin in a cosmetic product was a business asset. The 
avidence showed also that the preparations in question were not 
recognized by the actresses of Hollywood as being of superior quality. 

In the case of Stanley Laboratories, Inc. v. Federal Trade Com 
mission, 188 F. (2d) 888 [87 F. T.C. 801; 3 S. & D. 596], this court 
found that the use of the words “M.D.” in marketing a douche was 
a deception attempting to capitalize on the prestige of the medica! 
profession. In the cosmetic field, a parallel endorsement would be 
‘Nat of aetracces of Hollywood Tt was reasonable therefore to finc 
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the advertisement misleading and deceptive, and where there is a 
rational basis for the conciusion of the administrative body, our duty 
is ended. 

The motion to insert after the words “Hollywood, California” in 
the order, the parenthetical sentence: (The term “Hollywood, Cali- 
_ fornia,” as used herein, means the entire city of Los Angeles, Cali- 
fornia, and those adjacent or contiguous independent municipalities 
which are generally regarded as comprising the Los Angeles metro- 
politan area, such as Culver City, Beverly Hills, Glendale and Santa 
Monica.), is hereby granted and the order as amended is affirmed 
and must be so enforced. 

Affirmed. 


CORN PRODUCTS REFINING CO. ET AL. 
v. 


FEDERAL TRADE COMMISSION! 
No. 680—F. T. C. Dock. 3633 
(United States Supreme Court. Apr. 23, 1945) 


MrrHops, AcTS AND PRACTICES—-DISCRIMINATING IN PRricE—CiaytTon Act, Ske. 
2 (a)—Dertiverep Pricks—FIcTITIous og “PHANTOM” FREIGHT—WHERE PREDI- 
CATED ON INCLUSION OF. ‘ 


The sale of glucose at delivered prices which included freight rate from 
Chicago, irrespective of whether shipments were made from manufacturer’s 
Chicago or Kansas City plant, discriminated in price between different 
purchasers contrary to the Clayton Act. 


MetHops, ACTS AND PRACTICES—DISCRIMINATING IN PRICE—CuLAyTON Act, SEc. 
2 (a)—PROHIBITIONS 0F—WHETHER RESTRICTED BY PLACE DISCRIMINATION 
PROHIBITIONS OF SEC. 3 OF ROBINSON-PATMAN ACT. 


Section 3 of the Robinson-Patman Act imposing criminal penalties for 
selling goods in any part or the United States at prices lower than those 
exacted elsewhere in the United States for the purpose of destroying com- 
petition dees not restrict the operation of the prohibitions, with civil sane- 
tions, of the Robinson-Patman amendment to section 2 (a) of the Clayton 
Act. 


METHODS, ACTS AND PRACTICES—-DISCRIMINATING IN PRice—CLAyton Act, SEc. 


2 (a)—WHERE Hrrect “May” BE TO SUBSTANTIALLY LESSEN CoMPETITION, 
ETC. 


Under the Clayton Act which prohibits discriminations which ‘tmay” 


substantially lessen competition, ete., probability rather than mere possi- 
, bility is required. 


APPELLATE !ROCEDURE AND PROCEEDINGS—EVIDENCE—WEIGUT AND INFERENCES— 
Cour1. LIMITATION. 


‘Reported im 324 U.S. 726; 65 S. Ct. 961. For case before Commission, see 34 F.T.C. 


850. Case in Circuit Court of Appeals, Seventh Circuit, affirming Commission’s order, 
~eported in 144 F. (2d) 211, rae 
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In proceedings before Federal Trade Commission, the weight to be 
attributed to the facts proved or stipulated and the inferences to be drawn 
from them are for the Commission to determine, not the courts. 


CEASE AND Desist OnpERS—MeE?Hops, Acts AND PRACTICES—DISCRIMINATION IN 
PricE—CiayTon Act, Src. 2 (a)—Dr.iveren Pricks—FIcTITIOUS OR “PHAN- 
TOM” FREIGHT—WHERE PREDICATED ON INCLUSION OF. 


Where manufacturer sold glucose at delivered prices which included 
freight from Chicago, irrespective of whether shipments were from manvu- 
facturer’s Chicago or Kansas City plant, the Federal Trade Commission’s 
finding that there was a reasonable probability that the effect of such 
discrimination might be to substantially lessen competition was sustained 
by the evidence and supported Commission’s order that such practice be 
discontinued. 


METHODS, ACTS AND PRACTICES—DISCRIMINATING IN PRICE—CLAYTON ACT, SEC. 
2 (a)—TrERMs AND CoNpDITIONS or SALE—BvoKine PRACTICES OB OPTIONS, 
AND DELIVERIES. 


A glucose manufacturer’s practice of permitting certain customers to 
secure longer options, or lower prices, or longer periods in which to take 
deliveries, constituted ‘price discrimination” within Clayton Act. 


EvVIDENCE—DISCRIMINATING IN PRICE—CLAYTON AcT, SEc. 2 (a)—THat LOWER 
Prices to Meet CoMPETITION—IF WITNESSES WITHOUT PERSONAL KNOWLEDGE 
or TRANSACTIONS. 


In proceedings before Federal Trade Commission, evidence by witnesses, 
who had no personal knowledge of the transactions, that lower prices were 
allowed to favored customers in order to meet competition was insufficient 
to sustain burden placed on manufacturer. 


METHODS, ACTS AND PRACTICES—TERMS AND CONDITIONS oF SALE—OPTIONS AND 
DELIVERY PERIODS. 


Finding by Federag Trade Commission that a glucose manufacturer’s 
practice of permitting certain customers to secure longer options, or lower 
prices, or longer periods in which to take deliveries, might diminish com- 
petition within the Clayton [962] Act was sustained by the evidence. 


MetHops, Acts AND PRACTICES—DISCRIMINATION IN PRIcE—CtayTon Act, SEc. 
2 (a)—Discounts To FAvorED PURCHASERS. 


Finding by Federal Trade Commission that discounts allowed to certain 
favored purchasers constituted a substantial threat to competition within 
Clayton Act was sustained by the evidence. 


EvmENCE—WEIGHT AND INFERENCES—CONTEMPORANEOUS PURCHASING FRBOM 
MANUFACTURER VENDOR ADVERTISER BY ADVERTISING’S BENEFICIARY USER OF 
MANUFACTURER’S Propuct AS RAw MATERIAL FoR PRODUCT OF BENEFICIARY. 


Where candy company purchased dextrose from manufacturer during 
period that manufacturer expended large sums for benefit of such com- 
pany to promote sales of dextrose for use in candy manufacture, Federai 
Trade Commission could properly infer that the advertising contemplatec 
the sale of dextrose to the candy company and that the advertising con 
templated offering for sale of the candy by the candy company. 
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Meruops, ACTS AND PRACTICES—DISCRIMINATION IN PRICE—CLAYTON ACT, SEC. 
2 (a)—WuerHER PurcHase Contract HMsBopyING DISCRIMINATION PRE- 
REQUISITE. : 


Under the Clayton Act, discrimination in favor of one purchaser against 
another need not be provided for in purchase contract, but it is enough if 
the discrimination is made in favor of one who is a purchaser and denied 
to another purchaser or other purchasers of the same commodity. 


MerHops, Acts AND PracTicES—DISCRIMINATION IN Price—CuaytTon Act, SEe 
2 (e)—SeErRvIcES o8 FACILITIES—WHETHER CONNECTED WITH “PROCESSING” 
ETC., OF DISCRIMINATOR’S COMMODITY. 


“Processing” as used in Clayton Act means a mode of treatment of mate 
rials to be transformed or reduced to a different state or thing, and in- 
cludes the conversion of dextrose into candy. 


MetHops, ACTS AND PRACTICES—DISCRIMINATION IN PRICcE—CLAYTON Act, SEc. 
2 (e)—SeERvIcEs oR FACILITIES—WHETHER CONNECTED WITH ‘“PROCESSING”’. 
ETC., oF DISCRIMINATOR’S COMMODITY—MAT&RIALITY OF NATURE OR EXTENT OF 
PROCESSING, 


The Clayton Act is aimed at discrimination by supplying facilities or 
services to a purchaser not granted to others in all cases where the com- 
modity is to be resold whether in its original form or in a processed 
product, and the precise nature or extent of the processing before resale 
is immaterial. 


MetTHops, ACTS AND PRACTICES—DISCRIMINATION IN PRICE—CLAYTON ACT, SEC. 
2 (e)—SeERvVICES oR FACILITIES—WHEN ACCORDED TO ONE AND NOT OTHERS— 
WHERE INTERSTATE COMMERCE INVOLVED. 


Evidence showed that there was a discrimination against sales in inter- 
state commerce so as to give Federal Trade Commission jurisdiction of 
proceedings against glucose manufacturer. 


METHODS, ACTS AND PRACTICES—DISCRIMINATION IN PRICE—CLAYTON ACT, SEC. 
2 (e)—Servicks on FAcILITIES—ADVERTISING BY MANUFACTURER VENDOR AD- 
VERTISER AS PROMOTIVE OF SALES OF MANUFACTURER’S PRoDUCT AS RAW MATE- 
BIAL IN PRODUCT OF ADVERTISING’S BENEFICIARY. 


Where candy company purchased dextrose from manufacturer during 
period that manufacturer expended large sums for benefit of such candy 
company to promote sales of dextrose for use in candy manufacture, ad- 
vertising furnished was a service or facility “connected with the processing, 


sale, or offering for sale of a commodity” and therefore violated the Clay- 
ton Act. 


(The syllabus, with substituted captions, is taken trom 65 S. Ct. 
961.) 


On writ of certiorari to the United States Circuit Court of Ap: 
peals for the Seventh Circuit, in which an adverse order of the Com- 


mission was sustained by that Court [963] 144 F. (2d) 211, judg- 
ment affirmed. 


( 


Mr. Parker McCollester, of New York City, for petitioners. 
Mr. Charles Fahy, Sol. Gen., of Washington. D. C.. for respondent 
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Mr. Cuter Justice Stone delivered the opinion of the Court. 

Petitioners, a parent corporation and its sales subsidiary. use a 
basing point system of pricing in their sales [729] of glucose. 
lhey sell only at delivered prices, computed by adding to a base price 
at Chicago the published freight tariff from Chicago to the several 
points of delivery, even though deliveries are in fact made from their 
factory at Kansas City as well as from their Chicago factory. Con- 
sequently there is included in the delivered price on shipments from 
Kansas City an amount of “freight” which usually does not corre: 
spond to freight actually paid by petitioners. 

The Federal Trade Commission instituted this proceeding under 
$11 of the Clayton Act, ¢. 323, 38 Stat. 780,15 U S C. § 21, charg. 
ing that petitioners’ use ot this single basing point system resulted 
in discriminations in price between different purchasers of the glu- 
cose, and violated § 2(a) of the Act, as amended by § | of the Robin - 
son-Patman Act, c. 592, 49 Stat. 1526. 15 U. S. C. § 18 The com- 
plaint also charged petitioners with other discriminations in prices. 
or In services rendered to favored customers, which will presently be 
stated in detail, all in violation of §2(a) or §2(e) of the Clayton 
Act, as amended. 

Section 2(a) provides in part: 

(a) * * * it shall be unlawful for any person engaged in 
commerce * * * either directly or indirectly. to discriminate in 
price between different purchasers of commodities of !ike grade and 
quality, * * * where the effect of such discrimination may be 
substantially to lessen competition or tend to create monopoly in 
any line of commerce, or to injure, destroy, or prevent competition 
with any person who either grants or knowingly receives the benefit 
of such discrimination, or with customers of either of them: Pro- 
vided, That nothing herein contained shall prevent differentials 
which make only due allowance for differences in the cost of manu- 
facture, sale, or delivery resulting from the differing methods or 
quantities in which such commodities are to such purchasers sold or 
delivered: * * *” 

{730} After hearings, at which much of the evidence was stipu 
iated, the Commission made its findings of fact. It concluded that 
petitioners had violated § 2 of the Clayton Act, as amended, and or- 
dered them to, cease and desist from such violations. On petition 
to review the Commission’s order, the Circuit Court cf Appeals for 
the Seventh Circuit sustained the order, except in particulars not 
material here. 144 F. (2d) 211. 

We granted certiorari, 323 U. S. 706, because the questions involved 
are of importance in the administration of the Clayton Act in view 
of the widespread use of basing point price systems The principal! 
questions for decision are whether, when shipments ire made from 
Kansas City, petitioners’ basing point system results in discrimina- 
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tions in price between different purchasers of glucose, within the 
meaning of § 2(a); and, if so, whether there is support in the evi- 
dence for the finding of the Commission that these discriminations 
have the effect on competition defined by that section Further ques- 
tions are raised as to whether the other discriminations charged 
violate § 2(a) and § 2(e). 


I. Basing Point Practices. 


The evidence as to petitioners basing point system for the sale 
of glucose was stipulated. The Commission found from the evidence 
that petitioners have two plants for the manufacture of glucose or 
corn syrup, one at Argo. Illinois, within the Chicago switching dis- 
trict, and the other at Kansas City, Missouri. The Chicago plant 
has been in operation since 1910. and that at Kansas City since 1922. 
Petitioners’ bulk sales of glucose are at delivered prices which are 
computed, whether the shipments are from Chicago or Kansas City 
at petitioners’ Chicago prices, plus the freight rate from Chicago to 
the place of delivery. Thus purchasers in all places [964] other 
than Chicago pay a higher price than do Chicago purchasers. And 
in the case of all shipments from Kansas City to purchasers in cities 
{731} having a lower freight rate from Kansas City than from 
Chicago, the delivered price includes unearned or “phantom” freight 
to the extent of the difference in freight rates. Conversely, when 
the freight from Kansas City to the pcint of delivery is more thar 
that from Chicago, petitioners must “absorb” freight upon ship 
ments from Kansas City, to the extent of the difference in freight. 

The Commission illustrated the operation of the system by peti- 
tioners’ delivered prices for glucose in bulk in twelve western and 
southwestern cities, to which shipments were usually made from 
Kansas City. On August 1, 1939, the freight rates to these points 
of delivery from Chicago were found to exceed those from Kansas 
City by from 4 to 40 cents per hundred pounds, and to that extent 
the delivered prices included unearned or phantom freight. As peti- 
tioners’ Chicago price was then $2.09 per hundred pounds, this phan- 
tom freight factor with respect to deliveries to these twelve cities 
represented from 2 to 19 percent of the Chicago base price. From 
this it follows, as will presently be seen, that petitioners’ net retur1 
at their Kansas City factory on sales to these twelve cities, in effec: 
their f.0.b. factory price, varied according to the amount of phan 
tom freight included in the delivered price. 

Much of petitioners gliuvose is sold to candy manufacturers, who 
are in competition with each other in the sale of their candy. Glucose 
is the principal ingredient in many varieties of low priced candies. 
which are sold on narrow margins of profit Customers for suc), 
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candies may be diverted from one manufacturer to another by a 
difference in price of a small fraction of a cent per pound. r 

The Commission found that the higher prices paid tor glucose 
purchased from petitioners by candy manufacturers :ocated in cities 
other than Chicago, result in varying degree in higher costs of pro- 
ducing the candies. The degree in each instance varies with the 
difference in the delivered price of the glucose, and the proportion 
of glu[732}cose in the particular candy. Manufacturers who pay 
unearned or phantom freight under petitioners’ basing point sys. 
tem necessarily pay relatively higher costs for their raw materia! 
than do those manufacturers whose location with relation to the bas- 
ing point is such that they are able to purchase at the base price plus 
only the freight actually paid. The Commission found that the pay- 
ment of these increased prices imposed by the basing point system 
“may * * * diminish” the manufacturers’ ability to compete 
with those buyers at lower prices. 

The Commission concluded trom these facts that petitioners’ bas- 
ing point system resulted in discriminations in price among pur- 
chasers of glucose, and that the discriminations result in substantia 
harm to competition among such purchasers, Petitioners challenge 
each conclusion. ( 

First. Section 2(a) of the Clayton Act, as amended. makes it 
uniawful for any person “either directly or indirectiy, to discrimi- 
nate in price between different purchasers of commodities of like 
grade and quality * * *.” The statute permits differentials 
“which make only due allowance for differences in costs of manu- 
facture, sale,or delivery * * *.” 

Petitioners’ pricing system results inevitably in systematic price 
discriminations, since the prices they receive upon leliveries from 
{Kansas City bear relation to factors other than actua! costs of pro. 
duction or delivery. As in the case of the twelve cities selected by 
the Commission for illustrative purposes, the freigh: actually paid 
- by petitioners in making deliveries usually varies from che freight 
factor from Chicago, used in computing the delivered price. When 
the actual freight is the lesser of the two, petitioners charge and 
collect unearned or phantom freight; when it is the greater, peti- 
tioners absorb the excess freight, which they pay, but do not in- 
clude in the computation of their delivered price. 
[733] In either event, on shipments from Kansas City, the de- 
livered price to the purchaser depends not only on the base price 
plus the actual freight frum Kansas City. but alsc upon the differ 
ence between the actual treight paid and the freight rate from 
Chicago which is mcluded in the delivered price. Thi. difference alsc 
results in varying net prices to petitioners at their factory at Kansas 
City, according to the [965] destination of the glucose. The factory 
net varies according as petitioners collect phantom freight or ab- 
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sorb freight, and in each case in the amount of this freight differen. 
tial! The price discriminations resulting from this systematic in. 
clusion of the freight differential in computing the delivered price 
are not specifically permitted by the statute. Hence they are un- 
lawful, unless, as petitioners argue, there is an implicit exception to 
the statute for such a basing point system. 

[734] Petitioners point out that there is no discrimination under 
their basing point system between buyers at the same points of de- 
livery, and urge that the prohibition of §2(a) is directed only at 
price discriminations between buyers at the same delivery points. 
There is nothing in the words of the statute to support such a dis- 
tinction, since the statute is not couched in terms of locality. And its 
purpose to prevent injuries to competition through price discrimina- 
tions would preclude any such distinction. not required by its lan- 
guage. The purchasers of glucose from petitioners are found to be 
in competition with each other. even though they are in different 
localities. The injury to the competition of purchasers in different 
localities is no less harmfu! than if they were in the same city. 

We find nothing in the iegislative history of the Claytov or Robin. 
son-Patman Acts to suppurt the suggested distinction. It is true 
that § 3 of the Robinson-Patman Act, 15 U.S. C. § 18a. nceorporat- 
ing the Borah-Van Nuys Bill, S. 4171, 74th ‘ong., 2a Sess., imposes 
criminal penalties for selling goods “in any part of the United States 
at prices lower than those exactea * * * elsewhere in the United 


‘The illustrative prices tound by the Commission show this sharply varying factory 
net and also the amounts of phantom freight. The figures given are upon deliveries from 
Kansas City for August 1. 1939, when the Chicago base price was $2.09. 


A B Cc es D E Kr 
Net to 
petitioners 
Delivered at factory |) Variance in 
price Actual in petitioners’ | Phantom 
(Chicago | freight Kansas City} net from freight 

Freight|base price,| from |(column B) their net on ‘(column A 
from |$2.09, plus} Kansas minus deliveries at minus 

Chicago;column A)| City | column C) | Kansas City | column C) 
Kansas City, Mo. __| $.40 $2.49 $.00 $2.49 $.00 $.40 
St. Joseph, Mo. —~--- 40 2.49 -09 2.40 —.09 31 
Springfield, Mo. ---| .40 2.49 36 H243 —.36 .04 
Fort Smith, Ark —~_- .65 2.74 45 2.29 —.20 -20 
Hutchinson, Kan.___ 61 2.70 .36 2.34 —.15 125 
Lincoln, Neb. ~---~- -45 2.54 13 2,41 —.08 32 
Sioux City, lowa ---} .40 2.49 24 2.25 —.24 16 
Waco, hex. saooeeee .85 2.94 -63 2.31 —a18 22 
Sherman, Tex. ----- Rcire 2.86 54 | 2.32 e —.17 ao 
San Antonio, Tex. __| .88 2.97 .69 2.28 ==, Ol 19 
Denver, Colo., ----_- 66 | 2.75 56 2.19 —.389 .10 
Salt Lake City. Utah; -77 2.86 67 2.19 —.30 -10 
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States for the purpose of destroying competition * * *2 But 
this section does not restrict the operation of the prohibitions, with 
civil sanctions, of the Robinson Patman amendments to § 2(a) of 
the Clayton Act. This was specifically pointed out by the Confer- 
ence Report on the Robinson-Patman Act? H. Rep. No. 2951, 74th 
Cong., 2d Sess., p. 8. 

Petitioners further contend that basing point systems were well 
known prior to the enactment of the Robinson-Pacman Act and 
were considered by Congress to be legal. From this vetitioners con- 
clude that they remained tegal in the absence of a clear command to 
the contrary. Cf. [735] Parker v Motor Boat Sales 314 U. S. 244: 
Helvering v. Griffiths, 318 U. S. 871. But we think that the premise 
falls, and [966] with it the conclusion, whatever it might be if the 
premise were valid. 

In support of the legality of basing point systems. petitioners rely 
on Maple Flooring Assn. y United States, 268 U. S 563. 570, and 
Cement Manufacturers Assn. v United States 268 U. S. 588. 597 
But these were suits to restrain violations of the Sherman Act, and 
did not involve the prohibition of the Clayton Act upon discrimina- 
tions in price. The only question for decision in those cases was 
whether there was a concerted price fixing scheme among competing 
sellers. accomplished in part by their adoption of a uniform basing 
point system: in fact, no prohibited concert of action was found 

In any event. the basing point systems involved in those cases 
were quite unlike that used by petitioners. tn the Waple Flooring 
case, supra. the single basing point was so close to most of the points 
of production as to result in but trivial freight variances: and the 
defendants in that case were willing to sell on a f o b mill basis 
whenever the purchaser so requested. In the Cement ase. supra, the 
defendants used a multiple basing point system. with a basing point 
at or near each point of production. Under this system. any manu 
facturer, in order to compete in the territory closer freightwise te 
another. would absorb freight. by adjusting his mil. price to make 
his delivered price as low as that of his competitors. ‘Jnder this sys 
tem the delivered price for any iocality was determined by the near 
est basing point. We have no occasion to decide whether a basing 
point system such as that in the Cement case is permissible under 
the Clayton Act, in view of the provisions of § 2(b),. permitting re 
ductions in price in order to meet a competitor’s equally low price 
Cf. Federal Trade Commission v. A. F. Staley Mfg. Co.. No. 559 
decided this day. 

When the Robinson-Patman Act was adopted in 1936 {736} there 
was no settled construction of the Clayton Act in the federal courts 


2The report said: “Section 3 authorizes nothing which that amendment [to § 2 o1 
the Clayton Act] prohibits, and takes nothing from it ” 
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contrary to that now urged by the Commission, as was the case with 
the measures involved in Helvering v. Griffiths, supra. Nor was there 
any settled administrative construction to the contrary. In fact in 
1924 in the only decision involving the problem, the Federal Trade 
Commission, after extensive investigation and hearings, ordered the 
United States Steel Corporation and its subsidiaries to cease and 
desist from the sales of their rolled steel products on the “Pitts- 
burgh-Plus” price system. 8 F. T. C. 1. The Commission held that 
the use of a single basing point at Pittsburgh for steel plants over 
the country was a violation of § 2 of the Clayton Acé, as well as § 5 
of the Federal Trade Commission Act, 15 U. S. C. § 45, as they then 
read. The respondents in that case sought no review of the Com- 
mission’s order and filed with the Commission a formal statement ot 
intended compliance with it. 

Petitioners also rely on the failure of the Commission to make 
further orders against basing point systems in the period from 1924 
to the passage of the Robinson-Patman Act in 1936, The Commis- 
sion undertook no further proceedings because of difficulties of en- 
forcement which it attributed to the exemption provisions of § 2 
and to decisions of the lower federal courts in Clayton Act cases. 
Instead it pressed for clarifying amendments to the Act. See the 
Commission’s Final Report on the Chain Store Investigation (1936) 
Sen. Doc. No. 4, 74th Cong., 1st Sess., pp. 89-90, 96-97. The Robin 
son-Patman Act was adopted in response to the Commission's recom- 
mendation that defects in §2 be remedied and its PRORM AON of 
price discrimination strengthened. 

Finally, petitioners argue that Congress, by the rejection of a 
provision of the Robinson-Patman Bill, which would have in effect 
prohibited all basing point systems, has indicated its intention to 
sanction all such systems. [737] This provision, as reported to the 
House by the Committee on the Judiciary, would have defined 
“price,” as used in § 2 of the Clayton Act, as meaning “the amount 
received by the vendor after deducting actual freight or cost of other 
transportation, if any, allowed or defrayed by the vendor.” 

The practical effect of this provision would have been to require 
that the price of all commodities sold in interstate commerce be 
computed on an f. 0. b. factory basis, in order to avoid the prohibited 
discriminations in selling price. It would have prohibited any sys- 
tem of uniform delivered prices, as well as any basing point [967} 
system of delivered prices. These effects were recognized in the Com- 
mittee’s report, see H. Rep. No. 2287, 74th Cong., 2d Sess., p. 14, and 
in the debates upon the Robinson-Patman Bill. Cf. 80 Cong. Rec. 
8118, 8223-8224. Indeed, the provision would have prohibited such 
a multiple basing point system as that in Cement Manufacturers 
Assn. v. United States, supra, as well as the present system. ° 

Such a drastic change in existing pricing systems as would have 
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been effected by the proposed amendment engendered opposition, 
which finally led to the withdrawal of the provision by the House 
Committee on the Judiciary. 80 Cong. Rec. 8102, 8140. 8224, We 
think this legislative history indicates only that Congress was un- 
willing to require f.o.b. factory pricing, and thus to make all uni- 
form delivered price systems and all basing point systems illegal 
per se. On the contrary we think that it left the legality of such 
systems to be determined accordingly as they might be within the 
reach of § 2(a), as enacted, and its more restricted prohibitions of 
discriminations in delivered prices. 

We conclude that the discriminations involved in petitioners’ pric- 
ing system are within the prohibition of the Act. We pass to the 
question whether these discriminations had the prescribed effect on 
- competition. : 

{738} Second. Section 2(a) of the Clayton Act, as amended, 
prohibits only discriminations whose “effect * * * may be sub- 
stantially to lessen competition * * * in any line of commerce, 
or to injure, destroy, or prevent competition with any person who 
either grants or knowingly receives the benefit of such discrimina- 
tion, or with customers of either of them * * *.” Petitioners in- 
sist that the Commission’s findings, based upon the facts stipulated, 
do not support its conclusion that petitioners’ discriminations have 
the prescribed effect. \ 

It is to be observed that § 2(a) does not require a finding that the 
discriminations in price have in fact had an adverse effect on com- 
petition. The statute is designed to reach such discriminations “in 
their incipiency,” before the harm to competition is effected. It is 
enough that they “may” nave the prescribed effect. Cf. Standard 
Fashion Co. v. Magrane-Houston Co., 258 U. S. 346, 356-357. But 
as was held in the Standard Fashion case, supra, with respect to 
the like provisions of §3 of the Clayton Act, prohibiting tying 
clause agreements, the effect of which “may be to substantially lessen 
competition,” the use of the word “may” was not to prohibit dis- 
criminations. having “the mere possibility” of those consequences, 
but to reach those which would probably have the defined effect on 
competition. n 

Since petitioners’ basing poimt system results in a Chicago de- 
livered price which is always lower than any other, inciuding that 
at Kansas City, a natural effect of the system is the creation of a 
favored price zone for the purchasers of glucose in Chicago and 
vicinity, which does not extend to other points of manufacture and 
shipment of glucose. Since the cost of glucose, a principal ingredient 
of low-priced candy, is less at Chicago, candy manutacturers there 
are in a better position to compete for business, and manufacturers 
of candy located near other factories producing glucose, distant from 
the basing point, [739] as Kansas City, are in a less favorable posi- 
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tion. The consequence is, as found by the Commission, that several! 
manufacturers of candy, who were formerly located in Kansas City 
or other cities served from petitioners’ Kansas City plant, have 
moved their factories to Chicago. 

Further, we have seen that prices in cities to which shipments are 
made from Kansas City are frequently discriminatory, since the 
prices in such cities usually vary according to factors, phantom 
freight or freight absorption, which are unrelated to any proper 
element of actual cost. And these systematic differentials are fre- 
quently appreciable in amount. The Commaission’s findings that glu 
cose is a principal ingredient of low-priced candy and that dif- 
ferences of small fractions of a cent in the sales price of such candy 
are enough to divert business from one manufacturer to another. 
readily admit of the Commission’s inference that there is a reason- 
able probability that the effect of the discriminations may be sub- 
stantially to lessen competition. 

The weight to be attributed to the facts proven or stipulated, and 
the inferences to be drawn from them, are for [968° the Commis- 
sion to determine, not the courts. See Yederal Trade Commission v. 
Pacific States Paper Trade Assn., 273 U.S. 52, 63 [11 F. T. C. 636; 
18S. & D. 583] Federal Trade Commission v. Algoma Lumber Co. 
291 U. S. 67, 73 [18 F. T. C. 669; 2S. & D. 247] cf. Labor Board v. 
Southern Bell Tel. Co., 319 U. 8.50, 60. We cannot say that the 
Commission’s inference here is not supported by the stipulated facts. 
or that it does not support the Commission’s order. 


\ 


Il. Booking Practices. 


Ordinarily, when petitioners announce an advance in the price 
of glucose, they allow their customers a period of five days to “book” 
orders, that is, secure options to purchase, at the old price, and a 
period of thirty days in which to take delivery upon the options. The 
Commis[{740]}sion charged that petitioners have further violated 
§ 2(a) of the Clayton Act, as amended, by permitting certain favored 
customers to secure options for the purchase of glucose. and to take 
delivery at the old price, for periods longer than those usually per- 
mitted to other customers. The Commission also charged other viola- 
tions of § 2(a) in that petitioners favored certain tank wagon cus- 
tomers by permitting them to book orders at the lower prices charged 
for tank car deliveries, and to take deliveries by tank wagon over 
extended periods of time. The Commission found. upon ample evi 
dence, that these discriminations were in fact made by petitioners. 

Petitioners assert that the practices prohibited by §2(a) are 
discriminations in price, and not in the terms and conditions of sale 
other than price. They rely on the fact that in the course of the 
progress of the Robinson-Patman Bill through Congress the phrase 
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“terms of sale,” originally included in the prohibited discrimina 
tions, was stricken from the bill. But even if the contention be ac- 
cepted, we cannot ignore the fact that the present discriminations 
m the terms of sale operated to permit the favored customers to 
purchase at a lower price than other customers, so that their only 
practical effect was to establish discriminations in price, precisely 
the evil at which the statute was aimed. And che Conference 
Committee, in reporting on this elimination of the pnrase “terms of 
sale” from the bill, made it clear that § 2(a) still applied to indirect 
as well as direct discriminations in price. It said that with the 
elimination of the phrase “terms of sale,” the act is inapplicable to 
“terms of sale except as they amount in effect to the indirect dis- 
criminations in price within the meaning of the remainder of subsec- 
tion (a).” H. Rep. No. 2951, 74th Cong., 2nd Sess., p. 5. 

Petitioners also contend that these sales to favored customers were 
to meet the competition of other sellers of glucose, and were there- 
fore excepted from the pro[741}hibition of § 2(a), by the proviso 
of subsection (b) of § 2 of the Clayton Act, as amended. Subsection 
(b) provides: 

“Upon proof being made, at any hearing on a complaint under 
this section, that there has been discrimination in price *-* * 
the burden of rebutting the prima-facie case thus made by showing 
justification shall be upon the person charged with a violation of this 
section, and unless justification shall be affirmatively shown, the 
Commission is authorized to issue an order terminating the dis- 
crimination: Provided, however, That nothing herein contained 
shall prevent a seller rebutting the prima-facie case thus made 
by showing that his lower price * * * was made in good faith 
to meet an equally low price of acompetitor * * *” 

The only evidence said to rebut the prima facie case made by 
proof of the price discriminations was given by witnesses who had 
no personal knowledge of the transactions, and was ‘imited to state- 
ments of each witness’s assumption or conclusion that the price dis 
criminations were justified by competition. Examinatior of the tes 
timony satisfies us, as it did the court below, that it was msufficient 
to sustain a finding that the lower prices allowed to favored cus: 
tomers were in fact made to meet competition. Hence petitioners 
failed to sustain the burden of showing that the price discrimina- 
tions were granted for the purpose of meeting competition. Cf. Fed 
eral Trade Commission v. A. E. Staley Mfg. Co., No. 559, decided 
this day. . 

Finally it is contended that there was-no evidence to support the 
Commission’s finding, which was referable to these practices as wel! 
as petitioners’ basing [969} point practices, that the discriminations 
in price may diminish competition within the meaning of § 2(a) 
This finding as to the effect of both types of discrimination wa: 
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based on the same stipulation of facts which we have aiready con- 
sidered in connection with the basing point practices. [742] Since 
the customers here are the same manufacturers of low-priced candies 
as were there involved, and since the price discriminations here are 
relatively substantial in a field where differences of a fraction of a 
cent in the price of candy are sufficient to divert business from one 
manufacturer to another, we think that the stipula:ion. which we 
find to be applicable to these as well as the basing point practices. 
is sufficient to support the finding of the prescribed effect on com- 
petition. 


III. Discounts to Purchasers of By-products. 


Still other price discriminations by petitioners charged and found 
by the Commission were discounts allowed to certain favored pur 
chasers of gluten feed and meal, by-products of petitioners’ refining 
of corn, and other discounts allowed to certain favured purchasers 
of starch and starch products. It was not and is not contended that 
these allowances were due to differences in the cost »t manufacture 
sale or delivery. But it is asserted that these discriminaticns did not 
violate § 2(a), since there was not the requisite effect on competition. 

It was stipulated, and the Commission found, that the allowances 
in question were “sufficient,” if and when reflected in whole or in sub- 
stantial part in resale prices. to attract business to the favored pur 
chasers away from their competitors, “or to force [their] competitors 
to resell * * * at a substantially reduced profit. or to refrain 
from reselling.” But it is asserted that there is no evidence that the 
allowances ever were reflected in the purchasers’ resaie prices. This 
argument loses sight of the statutory command. As we have said. 
the statute does not require that the discrimination: must in tact 
have harmed competition, but only that there is a reasonable pos 
sibility that they “may” have such an effect. We think that it was 
permissible for the Commission to infer that these discriminatory 
allowances were a substantial threat to competition. 


{743} IV. Advertising Allowances. 


The Commission also charged and found that petitioners violated 
§ 2(e) of the Clayton Act, which provides: 

“(e) * * * it shall be unlawful for any person to discriminate 
in favor of one purchaser against another purchaser or purchasers 
of a commodity bought for resale, with or without processing. by 
contracting to furnish or furnishing, or by contribu‘ing to the tur. 
nishing of, any services or facilities connected with the processing. 
nandling, sale, or offering for sale of such commodity so purchased 


upon terms not accorded to all purchasers on proportionally equa) 
terms.” : 


i 
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The alleged violation consisted of advertising expenditures made 
by petitioners for the Curtiss Candy Company in order to promote 
the sale of dextrose or corn sugar for use 1n candy maaufacture. For 
this purpose petitioners entered into an arrangement with the Curtiss 
Candy Company, whereby during the years 1936 to 1939 they spent 
over $750,000 in advertising Curtiss candy as being “rich in dex. 
trose.” At the same time Curtiss advertised its candy as being “rich 
in dextrose,” and made the same ,statement on its labels. While 
Curtiss was free to purchase dextrose used in the advertised candies 
from other manufacturers, it in fact made all such purchases from 
petitioners, in annually increasing quantities until it purchased a 
total of seven million pounds in 1939. During the same period it 
purchased of petitioners large quantities of glucose. the purchases 
increasing from nothing m 1937 to almost fifteen million pounds 
in 1939. Although petitioners sold dextrose to others, it did not 
furnish proportionally equal advertising services to them. 

Petitioners say that the advertising arrangement is not forbidden 
by §2(e) because it was not made with the Curtiss Candy Company 
as a “purchaser.” But during the period in question the Curtiss 
Company was in fact a purchaser of petitioners’ commodity. The 
Commission could [744] properly infer that the advertising for 
which petitioners paid, contemplated the sale of that commodity 
to Curtiss, and that- the advertising contemplated che offering for 
sale of the candy by Curtiss. Petitioners thus furnished a service 
connected with the sale or offering for sale of a com[970}modity 
upon terms not accorded to other purchasers. The statute does not 
require that the discrimination in favor of one purchaser against 
another shall be provided for in a purchase contract or be required 
by it. It is enough if the discrimination be made in favor of one 
who is a purchaser and denied to another purchaser or other pur- 
chasers of the commodity. 

It is said also that the Curtiss Company was not a purchaser of 
a commodity “bought for resale, with or without processing” within 
the meaning of § 2(e), since the Curtiss Company buys dextrose from 
petitioners, but uses it with other ingredients to produce candy, ap 
entirely new commodity, which it sells. While the Act does not de- 
fine the term “processing,” the conversion of dextrose ‘nto candy 
would seem to conform to the current understanding that process- 
ing is a mode of treatment of materials to be transformed or re 
duced to a different state or thing See Cochran v. Deener, 94 U. S. 
780, 788. In view of the purpose of the statute to prevent the enu- 
merated discriminations attending the sale of a commodity for re- 
sale, the precise nature or extent of the processing betore resale 
would seem to be immaterial. The statute is aimed at discrimination 
by supplying facilities or services to a purchaser not accorded tc 
others, in all cases where the commodity is to be resold. whether in 
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its original form or in a processed product. The evils of the dis- 
crimination would seem to be the same whether the processing re- 
sults in little or much alteration in the character of the commodity 
purchased and resold. 

And finally it is said that the Commission was without jurisdic- 
tion because the dextrose sold by petitioners to [745] Curtiss was 
not found to have been sold in interstate commerce; that if the sec- 
tion 1s construed to apply to such transactions. it would be uncon- 
stitutional; and that in any case there is no showing that the trans- 
actions complained of, although not themselves in interstate com. 
merce, have in any way affected such commerce. But the effect upon 
the commerce is amply shown by the interstate and national char- 
acter of the Curtiss Company’s business; by petitioners advertis- 
ing for Curtiss, which was itself frequently in imterstate com- 
merce, amounting to $750,000; and by Curtiss’s own admission that 
it competed in the sale of its candy in interstate commerce. with 
all manufacturers of one cent and five cent bars of caiidy Moreover 
some of petitioners’ sales to other companies. to whom these allow 
ances were not accorded, were made in interstate commerce; thus 
there was a discrimination against sales in interstate commerce, well 
within the power of the Commission to remedy. \ 

Petitioners make a number of other arguments or contentions of 
lesser moment which we have considered but find it unnecessary to 
discuss. We conclude that the advertising furnished by petitioners” 
was a service or facility “connected with the processing * * * 
sale, or offering for sale” of the commodity purchased by the Curtiss 
Company upon terms not accorded to other purchasers, and there- 
fore violated the statute. 

The several violations of §§2(a) and 2(e) of the Clayton Act, 
found by the Commission, sustained by the court below, and brought 
here for review, fall within the prohibitions of the Act. The Com- 
mission’s conclusions are amply supported by its findings and the 
evidence. and the judgment is affirmed. 

Mr. Justice Roperts took no part in the consideration or decision 
of this case. 


Mr. Justice JACKSON concurs in the result. 


FEDERAL TRADE COMMISSION 
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No, 559—F. T. C. Dock. 3808 
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METHops, AcTs AND PRACTICES—DISCRIMINATION IN PRICE—CLAYTON Act, Src. 


1 Reported in in 324 U.S. 746, 65 S. Ct. 971. For case before Commission see 34 FTC. 
1362. Lower court case reported in 144 F, (2d) 221. 
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2 (a)—DeEtivereD Prices AND TERMS AND CONDITIONS or SALE—“PHANTOM 
FREIGHT”, BooKING PRACTICES AND DELIVERIES. 


A Decatur, Ill., glucose manufacturer’s delivered prices which included | 
freight from Chicago, and practice of granting favored customers addi- 
tional time to take deliveries, or lower prices constituted “price discrim- 
ination” within the Clayton Act. 


METHOps, AcTs AND PRacTIcES—DISCRIMINATION IN PRICE—CLAYTON AcT, Sc. 
2 (a)—TxHat Prick DiscRIMINATION MapE To MEET CoMPETITION. 


The amendment of the Clayton Act was for the purpose of making the 
defense that a price discrimination was made in order to meet competition 
a matter of evidence in each case. 


MeETHops, ACTS AND PRACTICES—DISCRIMINATION IN PRIcE—CtayTon Act, SEc. 
2 (a)—Ir Srvmar UNLAWFUL PRACTICE THERETOFORE ENGAGED IN BY ANOTHER. 


Under the Clayton Act as amended, that a person charged with viola- 
tion of the law had merely adopted a similar unlawful practice of another 
constitutes no defense. 


PROCEEDINGS BEFORE COMMISSION—DISCRIMINATION IN PRICE—CLAYTON ACT, 
Sec. 2 (a)—THatT Prick DIscRIMINATION Mave to Meret ComMPErETITION— 
WHETHER IN Goop FAITH To Meer Hquatty Low Price or CoMPETITOR. 


Whether a price discrimination was made in good faith in order to 
meet a competitor’s equally low prices must be determined by the Federa! 
Trade Commission. 


APPELLATE PROCEDURE AND PROCEEDINGS—FINDINGS OF COMMISSION—DISCRIM- 
INATION IN PRicE—CLAYTON Act, Sec. 2 (a)—THAT Prick DISCRIMINATION 
Mave To Meret CoMPETITION—WHETHER IN Goop FaitH To MEET EQUALLY 
Low PRICE oF COMPETITOR—CouRT LIMITATION. 


The Federal Trade Commission’s finding that the inclusion of freight 
from Chicago in delivered prices of glucose manufactured in Decatur, IIl., 
was not in good faith to meet a lower price by competitor was supported 
by the record, and the Court of Appeals was without power to set aside 
such finding. 


METHODS, ACTS AND PRACTICES—DISCRIMINATION IN PRicE—CLAyToNn Act, SEc. 
2 (a)—TuHatT Prick DiscRIMINATION Mapg To Mret CoMPETITION— WHETHER 
In Goop FairH To Mrer Equatty Low PRIcE oF COMPETITOR—BURDEN OF 
SHOWING. 


Under the Clayton’ Act as amended, the burden of showing that price 
discrimination was made in good faith to meet a lower price by competitor 
rests upon person making such discrimination, and good faith of the dis- 
crimination must be shown in the face of the fact that the seller is aware 
that the discrimination is unlawful, unless good faith is shown, and in 
circumstances which are peculiarly favorable ts price discrimination 


abuses. 


METHODS, ACTS AND PRACTICES—DISCRIMINATION IN PRICE—CLAYTON Act, SEc. 
2 (a)—TuHart Prick DiscRIMINATION Mapr To MEET COMPETITION— WHETHER 
In Goop FairH To Meret EquaLtty Low Prick oF COMPETITOR—BURDEN OF 
SHOWING—REASONABLE AND PRUDENT PERSON CRITERION. 


Under the Clayton Act as amended, a seller who has knowingly dis- 
criminated in price must show the existence of facts which would lead a 
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pendbnahie and prudent person to believe that the granting of a lower 
price would in fact meet the equally low price of a coinpetitor. 


MetTHops, ACTS AND PRACTICES—DISCEIMINATION IN PriceE—CLaytTon Act, SEc. 
2 (a)—TeRMs AND CONDITIONS oF SALE—BOOKING PRACTICES AND DELIVERIES. 


Evidence sustained finding of Federal Trade Commission that glucose 
manufacturer’s practices of granting favored customers additional time 
to take deliveries or lower prices were not adopted in good faith in order 
to meet the lower prices of competitors. 


APPELLATE PROCEDURE AND PROCEEDINGS—HVIDENCE—WEIGHT AND INFERENCES— 
Ciayton Act PRocEEDING—CouRT LIMITATION. 


In proceeding before Federal Trade Commission under the Clayton Act, 
the ap[972]praisal of the evidence and the inferences to be drawn from 
it are for the Commission, not the courts. 


(The syllabus, with substituted captions, is taken from 65 S. Ct. 
971.) 


On writ of certiorari to the Court of Appeals for the Seventh 
Circuit, judgment reversed and cause remanded, with instructions 
to enforce the Commission’s order. 


Mr. Walter B. Wooden, of Washington, D.C., for petitioner. 
Messrs. Carl R. Miller, of Decatur, Ill., and Wm. D. Whitney, of 
New York City, for respondents. 


Mr. Cuter Justice Stone delivered the opinion of the Court. 

Respondents, a parent company and its sales subsidiary, are en. 
gaged in the manufacture and sale of glucose or corn syrup in com. 
petition with others, including the Corn Products Refining Com- 
pany, whose methods of marketing and pricing its products are de- 
scribed in our opinion in Corn Products Refining Company v. Fed- 
eral Trade Commission, No. 680, decided this day. Respondents in 
selling their glucose, have adopted a basing point delivered price 
system comparable to that of the Corn Products Refining Company. 
Respondents sell their product, manufactured at Decatur, Illinois 
at delivered prices based on Chicago, Illinois, the price in each case 
being the Chicago price plus freight from Chicago to point of de- 
livery. 

In this proceeding, brought under §11 of the Clayton Act, c. 
323, 88 Stat. 730, 15 U. S. C. § 21, the Federal Trade Commission 
charged that respondents’ pricing system resulted in price discrimi- 
nations between different purchasers of glucose in violation of § 2(a) 
of the Clayton Act, as amended by the Robinson-Patman Act. c. 592. 
49 Stat. 1526, 15 U. S. C. §13. The case was heard by the [7481 
Commission on stipulations of facts and exhibits. upon the basis 
of which the Commission ultimately made its findings. Applying 
the same principles as in the Corn Products Refining Company case 
it concluded that respondents had made discriminations between dif 
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ferent purchasers in the price of their product; and that respondents 
were unable to justify the discriminations, as permitted by § 2(b) of 
the Clayton Act, by showing that they were made ‘in good faith” 
to meet a competitor’s equally low price. The Commission accord- 
ingly made its order directing respondents to cease and desist from 
the price discriminations. 

On review of the Commission’s order, the Court of Appeals for 
the Seventh Circuit set the Commission’s order aside one judge dis- 
senting. 144 F. (2d) 221. One of the majority judges did not con- 
sider whether the price discriminations violated § 2(a), but held 
that in any event they were made in good faith to meet their com- 
petitors’ price within the meaning of §2(b). Another concurred in 
the result on the ground that the Commission had failed to make out 
a case of unlawful price discrimination, and for that reason he found 
no occasion to pass upon the merits of respondents defense. The 
third judge dissented on the ground that respondents’ discrimina- 
tions were unlawful and not justified by competition. We granted 
certiorari, 323 U.S. 702. 

The principal question for decision is whether respondents, who 
adopted the discriminatory price system of their competitors, in- - 
cluding the Corn Products Refining Company, have sustained the 
burden of justifying their price system under § 2(b) of the Clayton - 
Act, as amended, by showing that their prices were made “in good | 
faith” to meet the equally low prices of competitors. A further 
question is whether there was evidence to support the Federal Trade 
Commission’s findings that respondents, in granting to certain fa- 
vored buyers, discriminatory prices [749} for their product, did not 
act “in good faith” to meet a competitor’s equally low price within 
the meaning of § 2(b) of the Clayton Act. 

[973] The Commission found that at all relevant times respond- 
ents have sold glucose, shipped to purchasers from their plant at 
Decatur, Illinois, on a delivered price basis, the lowest price quoted 
being for delivery to Chicago purchasers. Respondents’ Chicago 
price is not only a delivered price at that place. It 1s also a basing 
point price upon which all other delivered prices, including the 
price at Decatur, are computed by adding to the base price, freight 
from Chicago to the point of delivery. The Decatur price. as well 
as the delivered price at all points at which the freight from Decatur 
is less than the freight from Chicago, includes an item of unearned 
or “phantom” freight, ranging in amount in instances mentioned by 
the Commission, from 1 cent per hundred pounds at St. Joseph, Mis- 
souri, to 18 cents at Decatur. The Chicago price, as well as that at 
points at which the freight from Decatur exceeds freight from Chi- 
cago, required respondents to “absorb” freight, varying 1n instances 
cited by the Commission from 4 cents per one hundred pounds at 
St, Louis, Missouri, to 1514 cents per hundred pounds at Chicago. 
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The Commission found that this inclusion of unearned freight or 
absorption of freight in calculating the delivered prices operated to 
discriminate against purchasers at all points where the freight rate 
from Decatur was less than that from Chicago and in favor of pur- 
chasers at points where the freight rate from Decatur was greater 
than that from Chicago. It also made findings comparable to those 
made in the Corn Products Refining Company case that the effect 
of these discriminations between purchasers, who are candy and 
syrup manufacturers competing with each other, was to diminish 
competition between them. 

{750} The Commission also found that respondents during a 
period of from five to ten days after they advance the prices of their 
»roduct, customarily permit purchasers generally to “book” orders 
or secure options to purchase glucose at the old price, for delivery 
within thirty days, but that they also have permitted certain favored 
ourchasers to secure additional extensions of time for delivery upon 
such options. In consequence of these time extensions, the favored 
ouyers were enabled to secure glucose at a lower price than that con- 
currently being charged to other buyers. In some instances, after a 
price advance, respondents also made fictitious bookings on which 
deliveries were later made, at the option of the favored buyers; and 
in still other cases sales were made to favored purchasers long after 
the expiration of the booking period. Respondents also book glu. 
2ose in tank car lots to certain purchasers who lack storage facilities 
for such quantities; respondents then actually make deliveries in 
tank wagon lots over a period of many months, during which they 
are selling to others upon like deliveries at higher prices. 

These findings and the conclusion of the Commission that the 
price discriminations involved are prohibited by §&(a) are chal-. 
ienged here. But for the reasons we have given in our opinion in 
the Corn Products Refining Company case the challenge must fail. — 
The sole question we find it necessary to discuss here is whether 
respondents have succeeded in justifying the discriminations by 
an adequate showing that the discriminations were made “in good 
faith” to meet equally low prices of competitors. 


if 


We consider, first, respondents’ asserted justification of the dis- 
‘riminations involved in its basing point pricing system. As we 
rold in the Corn Products Refining Company case with respect to 
. like system, price discriminations are necessarily volved where 
the price basing point [751]. 1s distant trom the pcint of produc- 
tion. This is because, as in respondents’ case. the lelivered prices 
‘pon shipments from Decatur usually include an item of unearned 
~ phantom freight or require the absorption of freight with the 
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consequent variations in the seller’s net factory prices. Since such 
freight differentials bear no relation to the actual cost of delivery, 
they are systematic discriminations prohibited by § 2(a), whenever 
- they have the defined effect upon competition. 

Respondents sought to justify these discriminations before the 
Commission, by a stipulation detailing the history and use of their 
present pricing system. Krom this it appears that in 1920, when 
respondents began the manufacture of glucose or corn syrup, they 
found that syrup manufactured by their competitors “was being 
sold at delivered prices in the various markets of the United States ;” 
that in Chicago two [974] large factories were manufacturing 
syrup and delivering it in Chicago at prices lower than prices then 
prevailing in any other market; and that the delivered price in such 
other markets was generally equal to the Chicago price plus the 
published freight rate from Chicago to the point of delivery. Re 
spondents thus found in operation a pricing system which. if fol- 
towed, would produce exact identity in prices of glucose of the 
several producers when sold in any city of the United States. Re 
spondents, to gain access to the markets thus established, made their 
sales “by first quoting the same prices as were quoted by competitors 
and then making whatever reduction in price *° * * was necessary 
to obtain business.” When respondents soon found that their prod. 
uct would command the same market price as that of their competi- 
tors, they “adopted the practice of selling at the same delivered 
prices as [their] competitors, whatever they might be.” Respondents: 
have followed the same practice since June 19, 1936, the date of 
snattment of the Robinson-Patman Act. 

[752] Section 2(b) of the Clayton Act provides: 

“Upon proof being made, at any hearing on a complaint under 
this section, that there has been discrimination in price * * * 
the burden of rebutting the prima-facie case thus made by showing 
justification shall be upon the person charged with a violation of 
this section, and unless justification shall be affirmatively shown. 
the Commission is authorized to issue an order terminating the dis- 
crimination: Provided, however, That nothing herein contained 
shall prevent a seller rebutting the prima-facie case thus made by 
showing that his lower price * * * was made in good faith to 
meet an equally low price of acompetitor * * *.” 

It will be noted that the defense that the price discriminations 
were made in order to meet competition, is under the statute a mat- 
ter of “rebutting” the Commission’s “prima-facie case.” Prior to 
the Robinson-Patman amendments, § 2 of the Clayton Act provided 
that nothing contained in it “shall prevent” discriminations in price 
‘made in good faith to meet competition.” The change in language 
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of this exception? was for the purpose of mak{753]ing the defense 
a matter of evidence in each case, raising a question of fact as to 
whether the competition justified the discrimination. See the Con- 
ference Report, H. Rep. No. 2951, 74th Cong., 2d Sess., pp. 6-7; 
see also the statement of Representative Utterbach, the Chairman 
of the House Conference Committee, 80 Cong. Rec. 9418. 

But respondents argue that they have sustained their burden of 
proof, as prescribed by § 2(b), by showing that they have adopted 
and followed the basing point system of their competitors. In the 
Corn Products Refining Company case we hold that this price sys 
tem of respondents’ competitor in part involves unlawful price dis: 
criminations, to the extent that freight differentials enter into the 
computation of price, as a result of the selection as a basing point 
of a place distant from the point of production and shipment. Thus 
it is the contention that a seller may justify a basing point delivered 
price system, which is otherwise outlawed by § 2, because other com- 
petitors are in part violating the law by maintaining a like system. 
If respondents’ argument is sound, it would seem to follow that even 
if the competitor’s pricing system were wholly in vioiation of § 2 of 
the Clayton Act, respondents could adopt and follow it with im- 
punity. 

{975} This startling conclusion is admissible only upon the as- 
sumption that the statute permits a seller to maintain an otherwise 
unlawful system of discriminatory prices, merely oecause he had 
adopted it in its entirety, as a means of securing the benefits of a like 
unlawful system maintained by his competitors. But § 2(b) does net 
concern itself with pricing systems or even with all the seller’s dis- 
criminatory prices to buyers. It speaks only of the seller’s “lower” 
price and of that only to the extent that it is made “in good faith to 
meet an equally tow price of a competitor.” The Act thus places em- 
phasis on individual competitive situations, rather than upon a gen- 
eral system of competition. Respondents are here seeking to [754] 
justify delivered prices which discriminate in favor of buyers in Chi- 
cago and,at points nearer, freightwise, to Chicago than to Decatur. 
by a pricing system involving phantom freight and freight absorp- 


* As originally introduced, the Robinson-Patman amendment contained no provision 
similar to that in § 2 of the Clayton Act as originally enacted, which provided ‘‘That 
nothing herein contained shall prevent * * ® discrimination in price in the same 
or different communities made in good faith to meet competition.” In the Senate this 
existing provision was added by amendment to the Robinson-Patman bill. 80 Cong. Ree. 
6426, 6435. In the House, the Judiciary Committee reported the bill with the proviso, 
substantially as enacted in § 2(b). 80 Cong. Rec. 8139. The Conference Committee re 
jected the Senate version and approved the House amendment. The Report of the Con- 
ference Committee, speaking of the Senate proviso, said: “This language is found in 
existing law, and in the opinion of the conferees is one of the obstacles to enforcement 
of the present Clayton Act. * * * A provision relating to the question of meeting 
competition, intended to operate only as a rule of evidence in a proceeding before tke 
Federal Trade Commission, is included in subsection (b). © * *"” H. Rep. No. 2951, 
74th Cong., 2d Sess., pp. 6-7. : 


( 
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tion. We think the conclusion is inadmissible, in view of the clear 
Congressional purpose not to sanction by § 2(b) the excuse that the 
person charged with a violation of the law was merely adopting a 
similarly unlawful practice of another.? 

The statutory test is whether respondents, by their basing point 
system, adopted a “lower price * * * in good faith to meet an 
equally low price of a competitor.” This test presupposes that the 
person charged with violating the Act would, by his normal, non 
discriminatory pricing methods, have reached a price so hgh that he 
could reduce it in order to meet the competitor’s equally low price. 
On the contrary, respondents have used their pricing system to 
adopt the delivery prices of their Chicago competitors. by. charging 
their own customers upon shipments from Decatur the Chicago base 
price plus their competitors’ costs of delivery from Chicago. Even 
though respondents, at many delivery points, enjoyed freight ad- 
vantages over their competitors, they did not avail of the opportunity 
to charge lower delivered prices. Instead they maintained their own 
prices at the level of their competitors’ high prices. based upon the 
competitors’ higher costs of delivery, by including phantom freight 
in their own delivered prices. 

Respondents have never attempted to establish their own non-dis- 
eriminatory price system, and then reduced [755] their price when 
necessary to meet competition. Instead they have slavishly followea 
in the first instance a pricing policy which, in their case. resulted in 
systematic discriminations, by charging their customers upon ship- 
ments from Decatur, the Chicago base price plus their competitors 
actual costs of delivery from Chicago. Moreover, there is ao showing 
that if respondents had charged non-discriminatory prices, they 
would be higher in all cases than those now prevailing under their 
basing point system. Hence it cannot be said that respondents’ price 
discriminations have resulted in “lower” prices to meet equally low 
prices of a competitor. 

Respondents make an ingenious argument that they could have 
used their present price for deliveries at Decatur (which 1s the Chi- 
cago base price plus freight from Chicago to Decatur) as their base 
price; and that with the addition of freight from Vecatur to the 
points of delivery, the delivered prices would in all cases then be 
higher than the present prices, so that reduction to meet the lower 
prices of their competitors would be permissible under § 2(b). But 
this is no answer to the ruling of the Commission that the competi- 


\ 


3The Chairman of the House Conferees, in presenting the Conference Report, em- 
phasized with illustrations, that ‘“‘this procedural provision cannot be construed as a 
carte blanche exemption to violate the bill so long as a competitor can be shown to 
have violated it first, nor so long as that competition cannot be met without the use 
of oppressive discriminations in violations of the obvious intent of the bill.” See 80 


Cong. Rec. 9418. 
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tive situation did not justify respondents’ pricing system, since re- 
spondents’ argument is based upon a hypothesis, which never in fact 
existed. The fact that respondents’ prices are lower than those they 
might have charged, but never did charge, does not tend to show 
the establishment of a lower price to meet an equally low price of 
a competitor. | 

Further, we cannot say that respondents’ discriminations in price 
were shown to have been made in a “good faith” effort to meet com 
petition, as §2(b) requires. As we have pointed out here and in 
our opinion [976] in the companion case, Corn Products Refining 
Company v. Federal Trade Commission, supra, the basing point 
system used by respondents discriminates systematically in favor of 
buyers in Chicago and at points nearer, freightwise, to Chicago 
{756} than to Decatur, and against purchasers at Decatur and 
points nearer to it, by reason of respondents’ absorption of freight 
and collection of phantom freight. 

This is illustrated most graphically by respondents’ delivered 
prices at Decatur and Chicago. On August 1, 1939, these were $2.09 
at Chicago, and $2.27 at Decatur. Since respondents incurred 18 
cents freight in shipping to Chicago, their net price at the Decatur 
factory on shipments to Chicago was $1.91. The discrimination in 
favor of Chicago and against Decatur was thus 36 cents, or 17 per- 
cent of the Chicago price, in a field where a difference of a fraction 
of a cent in the sales price of the candy processed from the glucose 
could divert buyers from one candy manufacturer to another. Only 
to a lesser degree are there like discriminations when other points of 
delivery are compared. 

The Commission’s conclusion seems inescapable that respondents 
discriminations, such as those between purchasers in Chicago and 
Decatur, were established not to meet equally low Chicago prices of 
competitors there, but in order to establish elsewhere the artificially 
high prices whose discriminatory effect permeates respondents’ en- 
tire pricing system. The systematic adoption of a competitor’s prices 
by including unearned freight in respondent’s delivery price or. 
what amounts to the same thing, the maintenance ot a discrimina- 
tory and artificially high f.o0.b. factory price in order to take ad- 
vantage of the correspondingly high prices of a competitor, based 
on its higher costs of delivery, is not sufficient to iustify the dis- 
crimination, for respondent fails to show, as the statute requires, 
the establishment of a “lower price” made in good faith to meet 
the equally low price of a competitor. By adopting the price sys- 
tem of their competitors, respondents have succeeded in many in- 
stances in establishing an artificially high price and have thus se- 
cured the benefit of the high [757] price levels of a competitor 
whose costs of delivery are greater. ( 

A price discrimination is measured by the difference between the 
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high price to one purchaser and the lower price to another. Re- 
spondent’s price discriminations were not dictated by the lower de- 
livery costs or lower delivery prices of their competitors. In none 
of the markets in which respondents had a freight advantage over 
their Chicago competitors did respondents veduce tneir prices be- 
low those of their competitors. Instead they met and followed their 
competitors’ prices by prices rendered artificially high by the in- 
clusion of unearned freight proportioned to the amount by which 
their competitors’ delivered costs exceeded their own. 

We cannot say that a seller acts in good faith when it chooses to 
adopt such a clearly discriminatory pricing system, at least where it’ 
has never attempted to set up a non-discriminatory system, giving 
to purchasers, who have the natural advantage of proximity to its 
plant, the price advantages which they are entitled to expect over 
purchasers at a distance. And for like reasons, we must reject re 
spondents’ argument that the Commissions order could be rendered 
nugatory, by respondents’ establishing such a high factory price 
as always to admit of reductions in order to meet the prices of com- 
petitors who are using a Chicago basing point system. For we 
think it could not be said that this practical continuation of the 
present discriminatory basing point system would be in good faith. 
But it does not follow that respondents may never absorb freight 
when their factory price plus actual freight is higher than their 
competitors price, or that sellers, by so doing, may not maintain a 
uniform delivered price at all points of delivery, for in that event 
there is no discrimination in price. 

{758} Congress has left to the Commission the determination of 
fact in each case whether the person, charged with making discrim) 
aatory prices, acted in geod faith to meet a competitor’s equally 
low prices. The determination of this fact from the evidence is for 
the Commission. See Federal Trade Commission v. Pacific States 
Paper Trade Assn., 273 U.S. 52, 63 [11 F. T. C. 636: 15S. & D. 5835} 
Federal Trade Commission v. Algoma Lumber Co., 291 U. 8. 67 
73 [18 F. T. C. 669; 2 S. & D. 247]. In the present case the Com- 
mission’s finding that respondents’ price discriminations were not 
made to meet a “lower” price and consequently were not in good 
faith, is am{977]ply supported by the record, and we think the 
Court of Appeals erred in setting aside this portion of the Com. 
mission’s order to cease and desist. 


Ki. 


The Commission found that respondents had not sustained the 
burden of rebutting the prima-facie case of price discriminations 
involved in their booking practices, since they had failed to show 
that their lower prices were “made in good faith to meet an equally 
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low price of a competitor.” The facts as stipulated were only that 
the discriminations were made in response to verbal information 
received from salesmen, brokers or intending purchasers, without 
supporting evidence, to the effect that in each case one or more com- 
_ petitors had granted or offered to grant like discriminations. It is 
stipulated that respondents, “believing such report to be true, has 
then granted similar” price discriminations. The record contains 
no statements by the persons making these reports and discloses no 
efforts by respondents to investigate or verify them, and no evidence 
of respondents’ knowledge of their informants’ character and re- 
liability. It is admitted that in some instances respondents made 
sales upon bookings which they suspected had been made without 
knowledge of the buyers. 

[759] In appraising the evidence, the Commission recognized 
that the statute does not place an impossible burden upon sellers, 
but it emphasized the good faith requirement of the statute, which 
places the burden-of proving good faith on the seller, who has made 
the discriminatory prices. The Commission commented on the ten- 
dency of buyers to seek to secure the most advantageous terms of 
sales possible and upon the entire lack of a showing of diligence on 
the part of respondents to verify the reports which they received, 
or to learn of the existence of facts which would lead a reasonable 
and prudent person to believe that the granting of a lower price 
would in fact be meeting the equally low price of a competitor. The 
Commission thought that respondents’ allowance of discretionary 
prices, in circumstances which strongly suggested that the buyers’ 
claims were without merit, as well as respondents’ readiness to grant 
discriminatory prices without taking any steps to verify the ex- - 
istence of a lower price of competitors, and the entire absence of any 
showing that respondents had taken any precaution to conduct their 
business in such manner as to prevent unwarranted discriminations 
in price, all taken together, required the conclusion that respond- 
ents had not sustained the burden of showing that their price dis- 
criminations were made in good faith to meet the lower prices of 
competitors. 

‘Section 2(b) does not require the seller to justify price discrimina- 
tions by showing that in fact they met a competitive price. But it 
does place on the seller the burden of showing that the price was 
made in good faith to meet a competitor’s. The good faith of the 
discrimination must be shown in the face of the fact that the seller 
is aware that his discrimination is unlawful, unless good faith is 
shown, and in circumstances which are peculiarly favorable to price 
discrimination abuses. We agree with the Commission that the 
statute at least requires the seller, who has knowingly discriminated 
in price, to show the ex{760}istence of facts which would lead a 
reasonable and prudent person to believe that the granting of a 
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lower price would in fact meet the equally low price of a competitor. 
Nor was the Commission wrong in holding that respondents failed 
to meet this burden. 

The appraisal of the evidence and the inferences to be drawn from 
it are for the Commission, not the courts. See Federal Trade Com- 
mission v. Pacific States Paper Trade Assn., supra, 68; Federal 
Trade Commission v. Algoma Lumber Co., supra, 73. We cannot 
say that the Commission’s inference is not supported by the stipu- 
lated facts or that its inference does not support its order. 

The Commission’s order will be sustained. The judgment below 
will be reversed, and the cause remanded with instructions to en- 
force the Commission’s order. 

So ordered. 

Mr. Justice Roperts took no part in the consideration or decision 
of this case. 

Mr. Justice Jackson concurs in the result. 


FEDERAL TRADE COMMISSION 


Vv. 
STANDARD EDUCATION SOCIETY! 
No. 14517—F. T. C. Dock. 1574 
(Circuit Court of Appeals, Second Circuit. Apr. 24, 1945) 


APPELLATE PROCEDURE AND PROCEEDINGS—-COURT OF APPEALS—CORRECTION OF 
RECORDS. 


The Circuit Court of Appeals retains jurisdiction, regardless of expira- 
tion of term, to correct its records so that they shall speak the truth. 


APPELLATE PROCEDURE AND PROCEEDINGS—COURT OF APPEALS—HNFORCEMENT 
OrDERS—Ir SUBSEQUENT DiIstTRIcT CourT DECISION IN PENALTY PROCEEDING. 


The Circuit Court of Appeals had »ower to amend its enforcement order 
in proceedings by Federal Trade Commission to enforce its order directing 
respondent to cease and desist from certain unfair methods of competition 
to declare what court had in fact decided, if order did not so state, ir- 
respective of subsequent decision of a District Court in action under 
statute to collect penalties for violations of Commission’s order, where no 
final judgment had been entered in that act and no decision made whether 
record of enforcement order was correct, and in view that Circuit Court 
of Appeals may of its own motion corréct its records, irrespective of deci- 
sion of any other court. 


APPELLATE PROCEDURE AND PROCEEDINGS—CouRT OF APPEALS—I¥ ORDER OF, RE- 
VERSED BY SUPREME COURT—MANDATE’S INTERPRETATION. 


Where Supreme Court reversed order of Circuit Court of Appeals and 
remanded cause with instructions to proceed in conformity with opinion, 
Circuit Court of Appeals was required to look to Supreme Court’s opinion 
to interpret the mandate. 


a 


1 Reported in 148 F. (2d) 931. For case before Commission, see 16 F.T.C. 1, as modi- 
fied by 30 F.T.C. 827. Original modification of the cease and desist order is reported in 
86 F. (2d) 692, and revers~! by the U.S. Supreme Court of such decree in 302 U.S. 112. 


650780—47— 61 
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APPELLATE PROCEDURE AND PROCEEDINGS—CouRT OF APP#ALS—CORRECTION OF 
REcorpDS—ENFORCEMENT ORDERS—WHERE PURSUANT TO MANDATE AFTER RE- 
VERSAL OF PRIoR ORDER—I¥F RETROACTIVE Errect Not INTENDED. 


Where it did not appear that Circuit Court of Appeals, in entering en- 
forcement order in proceedings by Federal Trade Commission to enforce 
its order directing respondent to cease and desist from certain unfair 
methods of competition pursuant to mandate of Supreme Court after re- 
versal of prior order, intended to make the order retroactive as of 
December 10, 1937, order would not be amended after expiration of term 
to so provide. 


(The syllabus, with substituted captions, is taken from 148 F. 
(2d) 931.) 


In proceeding by Commission for enforcement of an order to 
cease and desist and in which order of enforcement was entered on 
May 20, 1938, and on defendant’s motion to amend the enforcement 
order, motion denied, 


Mr. Henry Ward Beer, of New York City, for the motion. 
Mr. Joseph J. Smith, Jr., of Washington, D. C., opposed. 
Before L. Hann, Swan, and Cuass, Circuit Judges. 


Perr Curiam: 

This cause again comes before us, now upon a motion of the re- 
spondent to amend our order of May 20, 1938, by inserting the 
phrase “nunc pro tunc.” The facts are as follows: In 1929 the Com- 
mission brought its own proceeding against the respondent, which 
ended in the entry of a “cease and desist” order on December 24. 
1931, forbidding it to continue a number of specified representations 
in the sale of its éncyclopedia. The respondent having failed to obey 
this order, the Commission, on January 20, 1936 filed the “enforce- 
ment proceeding” at bar, which on December 14, 1936, resulted in 
our decision, affirming and enforcing the Commission’s order in 
some respects, but reversing it in others. Yederal Trade Commission 
v. Standard Education Society, Inc., 86 F. (2d) 692 [24 F. T. C. 
1591: 2 8. & D. 366]. The Commission appealed from so much of 
this decision as modified its order, and on November 8 19387, the 
Supreme Court reversed our order except. as it had modified “clause 
ten.” Federal Trade Commission v. Standard Education Society. 
Inc.. 302 U S. 112 [25 F. T. C. 1715; 2S. & D. 429]. Its opinion 
concluded with these words, p. 120: “The decree beiow will be re- 
versed except as to modification of clause ten of the Commission’s 
order, and the cause is remanded with instructions to proceed in 
conformity with this opinion.” The mandate, remitted to urs on 
December 9, 1937 ordered: that “this cause be. and the same is 
hereby, remanded to the said Circuit Court of Appeals for further 


proceedings in conformity with opinion of this Court.” On Decem 
ber 10 our clerk in accordance with our Rule 46, entered the usual 


order, sua sponte, which recited the filing of the mandate and 
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ordered “that the decision of the Supreme Court of the [932] 
United States be made the decision of this court.” The respondent 
moved in the Supreme Court for a rehearing, and to recall the 
mandate; and, after both motions had been denied wrote to the 
Commission on January 11, 1938, announcing that on the 15th or 
16th it would move “to resettle the order * * * entered upon 
the Mandate.” The Commission’s counsel answered on February 5, 
1938. as follows: “In line with the understanding at the recent con- 
ference * * * I am enclosing herewith five copies of a pro- 
posed final decree in this case." The respondent, which did not ac- 
cept this form, moved on April 14, 1938, to “resettle” the clerk’s 
order, and the Commission submitted an alternate form, which we 
accepted and entered as our own on May 20, 1938. It is that order 
to whose amendment the present motion is directed. The respond- 
ent moved to resettle that order and we denied the motion on June 
13, 1938, Federal Trade Commission v. Standard Education Society, 
97 F. (2d) 513 [27 F. T. C. 1680; 2 S. & D. 366] and on November 
7, 1938, the Supreme Court denied its application for certiorari. 
Standard Education Society v. Federal Trade Commission, 805 U.S. 
642. 

Meanwhile § 45 of Title 15, U. S. Code, had been amended on 
March 21, 1938, by adding subdivision (1) which imposed a penalty 
of $5000 for every violation of an order of the Commission “after 
it has become final.” On March 28, 1940, nearly two years after 
the entry of our order of May 20, 1938, the Commission entered its 
own order, directing the respondent to file a report stating how it 
had complied with the original order. The respondent replied that 
it was obeying the “law”; and on October 20. 1941. the Commission 
sought a change in our order of May 20, 1938, which we refused. 
The Attorney General thereafter filed an action im the District 
Court for the Northern District of Illinois to collect penalties under 
§ 45(1) of Title 15 for violation of the Commission’s order, and 


' that court decided on October 20, 1943, that our order of May 20, 


1938, modified and affirmed the Commission’s original order; and 
that the Commiission’s order of March 28, 1940. was “issued in com- 
pliance with § 45(i).” However, the district court refused to pro- 
ceed in the action until the Commission, in accordance with our 


order, had reported to us as special master. The cause being in this 


posture, the respondent seeks the amendment of our order of May 20, 
1938, on the theory that it should be regarded as intended to speak 
from the date of the clerk’s order—Decemter 10, i1937—in which 


event it argues that no penalties can be collected for the disobedience 


of any order of the Commission entered thereafter. Hence the sup- 
posed importance of amending our order, “nwne pro tunc.” 

Like all courts, we retain jurisdiction, regardless of the expira- 
tion of the term, to correct our records, so that they shall speak the 
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truth: shall declare what we have in fact decided. /nsurance Co. v. 
Boon, 95 U. S. 117, 126, 127; In Re Wight, 1384 U.S. 1386; Wetmore 
v. Karrich, 205 U. S. 141, 153; United States v.:Mayer. 285 U.S. 
55, 67; Blair v. Durham, 139 F. (2d) 260 (C. C. A. 6). The decision 
of the District Court for the Northern District of Illinois does not 
conclude us from doing this here, as the Commission seems to sup- 
pose. In the first place, no final judgment has ever been entered in 
that action; in the second, that court did not decide whether the 
record of the order of May 20, 1938, is correct; in the third place, 
we may correct our records ex mero motu, in any satisfactory way 
regardless of the decisions of another court. Hence, if at the time 
we in fact intended to make the order of May 20, 1938 retroactive 
as of December 10, 1937, there would be nothing in the respondent’s 
path. On the other hand, if we did not then so intend we have now 
no longer any power to make it retroactive, because that would be to 
make an operative change, our power to do which ended with the 
October, 1937, term. 

There is not the least evidence that we meant the order of May 
20, 1938, to operate retroactively, assuming it would have been per- 
missible to do so. The clerk’s order of December 1v. 1937, merely 
followed the mandate, and the mandate by its very terms required 
further action by us: we were to proceed “in conformity with opin- 
ion” of the Supreme Court. Indeed, we must always iook to the 
opinion to interpret the mandate. West v. Brashear, 14 Pet. 51, 54, 
55; Supervisors v. Kennicott, 94 U. S. 498, 499; Gaines v Rugg, 148 
U. ‘Ss. 228, 244; In Re Sanford Fork & Tool Cees 160 U. S. 247, 256; 
ex parte The Baton Steamboat Company, 178 U. Ss. 317, 319. It is 
true that there [933] are mandates which require no further action 
by this court: affirmances and reversals, which direct a dismissal of 
the complaint, are examples. But this mandate was not of that 
kind; it was desirable, when the time for enforcement arrived, that 
the forbidden conduct should not be imprecise, and to be gathered 
from the opinion at large. We might indeed have made our order 
of May 20, 1938, relate back to December 10, 1937. in which event 
—though only in that event—this motion would have been proper. 
But we did not mean to do so; and, in so far as the original order 
was in fact imprecise, it might have been unjust to the respondent 
if we had. That the respondent thought there was ample ground 
for imprecision in the order of December 10, 1937. is abundantly 
evident, not only from its disagreement with the Commission, but 
from its motion to resettle the order of May 20, 1988. and its effort 
to secure certiorari upon our denial of that motion. 

Finally, we need scarcely add that the denial of this motion is not 
to be taken as any expression of opinion as to the validity of the 
Commission’s order of March 28, OAD 

Motion denied. 
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Vv. 


FEDERAL TRADE COMMISSION: 
No. 169—F. T. C. Dock. 4747 
(Circuit Court of Appeals, Second Circuit. May 17, 1945) 


METHODS, ACTS AND PRACcTICES—MISREPRESENTATION—PropucT NAMES AND 
SymBots—“Rep Cross’—WHETHER TENDENCY TO MISLEAD. 


Whether manufacturer’s use of words “Red Cross” and Greek red cross 
emblem, in sale of toilet tissues and paper towels, has tendency to mis- 
lead the public presents a question of fact as to which Federal Trade 


Commission’s judgment, :f not arbitrary, should be accepted. 
: 
MeETHODS, ACTS AND PRACTICES—MISREPRESENTATION—PRopUCI NAMES AND 
SymBots—“Rep Cross’—WHETHER TENDENCY TO MISLEAD—IFr APPROVAL BY 


oR ASSOCIATION WITH AMERICAN RED Cross INDICATED. 


[425] Testimony that words “Red Cross” and Greek red cross emblem 
used on toilet tissues and paper towels indicated to witnesses that goods 
were in some way approved by or associated with the American Red Cross 
sustained Federal Trade Commission’s finding that use of quoted words 
and emblem had tendency and capacity to deceive the public. 


METHODS, ACTS AND PrRaAcTICES—MISREPRESENTATION—PropuctT NAMES AND 
SymMpots—‘RED Cross”—WHETHER TENDENCY To MISLEAD—IF MoRE CA FUL 
OBSERVERS NOT MISLED. 


That more careful observers were not misled by use of words -‘‘Red 
Cross” and Greek red cross emblem on toilet tissues and paper towels is, 
immaterial in determining violation of Federal Trade Commission Act, 
since the act is intended t> protect the unthinking and credulous members 
of the public as well as the more sophisticated and intelligent. 


STATUTES AND STATUTORY CONSTRUCTION—RED Cross STATUTE—PRIOR USERS OF 
.WokrpDs oR EMBLEMS. 


The legislative history and language of statute creating the American 
National Red Cross, and providing that prior users of emblem or words 
“Red Cross” should not be prohibited from continued use thereof, indicate 
congressional intent to permit continued use of ‘Red Cross’’ words and 
the symbol to those who were lawfully using them prior to January 5, 1905. 


STATUTES AND STATUTORY CONSTRUCTION—REpD Cross STATUTE—PRIOR USERS OF 
Worps ok EMBLEMS—WHETHER SucH USE For “LAwruL PurRPosrE”’—Ir UsE 
THERETOFORE ALSO MISLEADING. 


Under statute providing that no person or corporation which actually 
used the Red Cross emblem, sign, insignia, or words, for any lawful pur- 
pose prior to January 5, 1905, should be deemed forbidden to continue the 
use thereof, a manufacturer’s commercial use of words “Red Cross” on 
toilet tissue and paper towels prior to 1905 was not forbidden on theory 
that the Red Cross name and symbol had long been familiar to the Amer- 
ican public and that the’use prior to 1905 was also misleading so that 
its use was not for a “lawful purpose”, since statutory proviso would be 
meaningless if such construction were adopted. 4 


1 Reported in 149 F. (2d) 424. For case before Commission, see 38 F.T.C. 1. 
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SraruTes-anp StaTuToRY ConsTRUCTION—THaAT Two StaTuTzs DEAL wITH RE- 
LATED SUBJECT MATTER. 


Two statutes dealing with related subject matter should, if possible, be 
so construed as to give effect to both. 


STATUTES AND SraTuToRY CoNSTRUCTION—RED Cross STATUTE—PBIoR USER OF 
Worps ok EMBLEM—WHEELER-LEA AMENDMENT’S ErFect oN RicgHTs UNDER— 
CoMMISSION LIMITATION By. 


The provision creating the American National Red Cross which per- 
mits use of words “Red Gross” to those who used such words prior to 
January 5, 1905, was not impliedly repealed by 1938 amendment to Federal 
Trade Commission Act prohibiting “unfair or deceptive acts or practices in 
commerce”, so that Federal Trade Commission may not forbid use of 
words “Red Gross” and symbol to pre-1905 lawful users, but may require 
them to state that goods are not in any manner connected with American 
National Red Cross. 


FEDERAL TRADE COMMISSION ACT—CEASE AND Drsist OrpERS UNDER—MEASURBE 
or NECESSARY RELIEF—WHERE MISREPRESENTATION. 


Under Federal Trade Commission Act, measure of necessary relief { 
against use of misleading words or symbols is peculiarly within province 
of Federal Trade Commission. 


\ 


(The syllabus, with substituted captions, is taken from 149 F. 
(2d) 424.) 


On petition to review order of Commission, order reversed and 
cause remanded. 


Sullivan & Cromwell, of New York City (Mr. Edward H. Green 
and Mr. £. H. Sykes, both of New York City, of counsel), for peti- 
tioner. 

Mr. W. T. Kelley, Chief Counsel, Wr. Joseph J. Smith. Jr., Asst. 
Chief Counsel, and //r. Donovan R. Divet, Sp. Atty., all of Wash- 
ington, D. C., for respondent. 


Before Swan, Aucusrus N. Hann, and Cuarn, Circuit Judges. 


{426} Swan, Circuit Judge: \ 

By a proceeding initiated in 1942 the Commission charged the 
petitioner with a violation of section 5 of the Federal Trade Com- 
mission Act, 15 U.S. C. A. § 45(a), in using the words “Red Cross” 
and the Greek red cross eniblem to designate certain of its products. 
The petitioner is a New York corporation engaged in the business 
of selling toilet tissues and paper towels in interstate commerce. 
Among its products are certain brands designated by it as “Red 
Cross Toilet Tissue” and “Red Cross Towels.” On the wrappers of 
each package or roll, as well as in the petitioner’s advertisements 
for these brands, the words “Red Cross” and the Greek red cross 
emblem are prominently displayed. Toilet tissues have been mar- 
keted by the petitioner under such trade name and emblem since 
1897 and paper towels since 1933. In 1911 the trade-mark was 
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registered in the Patent Office, and the registration was extended to 
cover paper towels on an application filed in October 1933. The 
wrappers of each package or roll and the petitioner’s advertisements 
contain additional words showing that the goods are the petitioner’s 
product but these words catch the eye less readily than do the trade 
name and emblem. 

The Commission found that the name “Red Cross” and the emblem 
of the Greek red cross on a white ground have long been associated 
in the minds of the public with the American National Red Cross 
and that the petitioner’s use of the words “Red Cross” and the 
emblem has the capacity and tendency to misiead and dezeive a sub. 
stantial portion of the purchasing public into the mistaken belief 
that the petitioner’s goods are sponsored or approved by, or in some 
manner connected with, the American Red Cross organization. The 
Commission further found that the additional words on the wrap- 
pers showing manufacture by the petitioner and registration of the 
trade name and mark are insufficient to correct the erroneous impres- 
sion created through use of the name and emblem. Accordingly the 
Commission entered the order which the petitioner ow challenges. 

If success of the attack upon the order turned on maintaining 
the contention that the Commission’s findings are not supported by 
substantial evidence, the petitioner would fail. Whethei the peti- 
tioner’s use of the words and emblem has the tendency and capacity 
to mislead the public presents a question of fact as to which the 
Commission’s judgment, if not arbitrary, should be accepted. See 
Brougham v. Blanton Mfg. Co., 249 U.S. 495, 499; Leach v. Carlisle, 
258 U. S. 188, 140; Herzfeld v. Federal Trade Commission, 140 F. 
(2d) 207, 209 (C. C. A. 2) [88 F. T. C. 833]; Zenith Radio Corp. v. 
Federal Trade Commission, 148 F. (2d) 29, 31 (C. C. A. 7) [88 
F. T. C. 903]. In the case at bar the Commission’s inference is sup- 
ported by the testimony of witnesses that the Red Cross words and 
emblem indicated to them that the goods were in some way approved 
by or associated with the American Red Cross. That more careful! 
observers were not so misled is, of course, immaterial for the statute 
is intended to protect the unthinking and credulous members of the 
public as well as the more sophisticated and intelligent. Pedera 
Trade Commission v. Standard Education Society, 302 U. 8. 112, 
116; Charles of the Ritz Dist. Corp. v. Federal Traae Commission, 
143 F. (2d) 676, 679 (C. C. A. 2) [89 F. T. C. 657]. 

Decision must turn on the validity of the petitioner’s contention 
that its use of the trademark is expressly permitted by the Act of 
January 5, 1905, 33 Stat. 599, as amended in 191C. 36 Stat. 604. Sec- 
tion 1 of the Act created a corporétion by the name of “The Amer- 
ican National Red Cross”; section 2 defined its powers—among 
others, the right to use “as an emblem and badge a Greek red cross 
on a white ground”; section 3 designated the purposes of the cor- 
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poration; and section 4 declared it unlawful for any other corpora- 
tion, “not now lawfully entitled to use the sign of the Red Cross, 
hereafter to use such sign * * * for the purposes of trade 
* * *% and made the violation of “the provisions of this sec- 
tion” a Histieniadids punishable by fine or imprisonment or both, any 
fine so collected to be paid to the American National Red Cross. In 
1910 section 4 was amended. After declaring the prohibition against 
use of the red cross emblem or the words “Red Cross,” a proviso was 
inserted in these words: 


“Provided, however, that no person, corporation or association 
that actually used or whose assignor actually used the said emblem, 
sign, insignia or words for any lawful purpose prior to January 
fifth, nineteen hundred and five, shall be deemed for[427]bidden by 
this Act to continue the use thereof for the same purpose and for the 
same class of goods.” 


We think it clear that the exception in the original section 4 of 
persons “now lawfully entitled to use such sign” and the even more 
specific language of the proviso in the 1910 amendment indicate the 
intention of Congress to permit the continued use of the Red Cross 
words and symbol to those who were lawfully using them prior to 
January 5, 1905. Further support for this view may be found in 
the committee report? on the 1910 amendment in the statement that 
“the section as amended gives the American Red Cross the fullest 
protection it is possible to afford by Congressional. enactment, and 
at the same time amply protects the concerns possessing. vested 
property rights in the emblem.” Subsequent Congressional action 
is also significant. In 1919 a bill was introduced (H. R. 14830, 65th 
Cong., 3rd Sess., reprinted in Hearings before the Committee on 
Foreign Affairs on H. R. 6911, 77th Cong., 2d Sess., p. 371) to amend 
section 4 by striking out the proviso and making the prohibition 
general, but it failed of passage. In 1942 another bili (S. 469, 77th 
Cong., 2d Sess.) was introduced authorizing pre-1905 users “to con- 
tinue to use the Red Cross” until July 1. 1947 with a tapering off 
period until July 1, 1953. This bill was passed by the Senate and 
sent to the House. The House Committee reported the bill to the 
House with minor amendments, and its report recog sizes “that un- 
der existing law there are legal uses of the symbol by commercia] 
users.” (Report No. 2054, 78th Cong., 2d Sess., p. 4) However 
Congress adjourned before this bill was reached on the catendar. We 
think that this legislative history, as well as the statutory language. 
supports the petitioner’s contention that its right to continue the use 
of the Red Cross words and symbol has received congressional 
recognition. 


* Report No. 1256, 61st Cong., 2d Sess., reprinted in Hearings before the Committee 
on Foreign Affairs on H. R. 6911, 77th Cong., 2d Sess., p. 345, at 347. 


: 
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The Commission advances two arguments in opposition. It says 
first that since the Red Cross name and symbol have long been 
familiar to the American public it may fairly be interred that the 
petitioner’s commercial use prior to 1905 was just as misleading as 
it is now; hence its pre-t905 use was not for a “lawful purpose” 
and the petitioner does not come within the proviso to section 4. This 
proves too much. It would be equally true, as counsel conceded upon 
oral argument, of any of the many pre-1905 commercial users of 
the Red Cross words and symbol; hence the 1910 proviso would be 
meaningless. Secondly, the Commission argues that section 4 does 
not confer upon pre-1905 users a right to continue to use the Red 
Cross words and emblem, but merely exempts them from criminal 
hhability for continuing such use; and, if construed broadly enough 
to permit a use which misleads the public, it was, to this extent, im- 
phedly repealed by the 1938 amendments to the Federal Trade Com- 
mission Act which extended the prohibition of section 5 so as to in- 
clude not only unfair methods of competition in commerce but also 
“unfair or deceptive acts or practices in commerce.” 52 Stat. 111; 
15 U. S. C. §45. That repeals by implication are not favored and 
that two statutes dealing with related subject matter should, if pos- 
sible, be so construed as to give effect to both are principles of statu- 
tory construction too elementary to require the citation of author- 
ities. Both principles may be recognized in the case at bar by hold- 
ing that the Red Cross Act gives the petitioner. the right to con- 
tinue to use the Red Cross words and symbol but the Federal Trade 
Commission Act empowers the respondent to prevent their use in a 
deceptive manner. In other words, the Commission may not ab- 
solutely forbid the use of the words and symbol to pre-1905 lawful 
users but may require them to state, so plainly as to avoid the crea- 
tion of misleading inferences by such use, that the goods are not 
sponsored, approved or in any manner connected with the Ameri- 
can National Red Cross. The present order goes beyond permissible 
limits in forbidding any use of the words and mark. Accordingly 
the order must be reversed and the cause remanded to the Commis- 
sion for the entry of an order which will not infringe the rights of 
the petitioner under the Red Cross Act as above construed. We do 
not ourselves attempt to formulate the new order because our re- 
cent decisions have held that the measure of the necessary relief is 
peculiarly within the competence, of the Commission, Herzfeld v. 
Federal Trade Comm., 140 F. (2d) 207, 209 [388 F. T. C. 833]; Parke, 
Austin & Lipscomb v. Federal Trade Comm., [428] 142 F. (2d) 
437, 442 [388 F. T. C. 881], cert. den. Oct. 16, 1944; Charles of the 
Ritz Dist. Corp. v. Federal Trade Comm., 143 F. (2d) 676, 680 


[39 F. T. C. 657]. git 15) 
Order reversed and cause remanded for further proceedings in 


conformity with this opinion. 
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CuarK, Circuit Judge (dissenting) : 

The net effect of our decision is that the remedial measures which 
the Commission may order to stop the deception of the public here 
found are limited to additional explanatory matter concerning peti- 
tioner’s use of the well-known Red Cross emblem, and cannot reach 
that use itself. Had the Commission found such remedy adequate 
and ordered it, I should have viewed the result with equanimity as 
a presumptively fair adjustment of public and private rights. But 
having in mind our quite iimited control over the Commission’s de- 
cisions as to the appropriate remedies to be ordered against deceptive 
practices, I think we are bound to recognize the obvious fact that it 
is the Greek Red Cross which to the public symbolizes the Society 
itself; and mere explanatory material, however carefu-ly framed. 
will be no more effective in the future than it has been in the past. 
In the nature of things, our decision must be one not of discretion, 
but of law; and as such it suggests potentially grave limitations. by 
the process of implied exception. upon the far-reaching Federal 
Trade Commission Act of 19388. 

As is well known, it had long been considered a derect of the 
original Federal Trade Commission Act that it reached only unfair 
competition or unfair competitive trade practices, and not, more di 
rectly, deception of the consuming public. Hence the 1938 amend- 
ments which also made uniawful “unfair or deceptive acts or prac- 
tices in commerce,” 15 U. S. C. A. § 45(a), were an important en- 
largement of the Commission’s jurisdiction. Cf. Fresh Grown Pre- 
serve Corp. v. F.T.C., 2 Cir., 125 F. (2d) 917, 919 [34 F T. C. 1827. 
3S. & D. 460]. That amendatory Act contains its own exceptions, and 
thus under well-known rutes makes less possible the implication of 
other exceptions not stated. Bondurant v. Watson. 103 U. S. 281. 
288; Amy v. City of Watertown 130 U S. 3820. 328. 324; Brown 
v. Duchesne, 60 U. S. 183, 195, 198. The opinion, I think, inverts 
the problem when it overlooks this rule to say that there is no re 
peal by implication of the Red Cross Act of 1910 by the 1988 Act. 
Since they subserve quite different ends, and do not overlap, there 
is no question of implied repeal. The 1905 Act and its amendment 
of 1910 were grants of charter to the American National Red Cross, 
coupled with penal provisions and a limited exception therefrom to 
protect its official name; compare the significant direction that fines 
collected for violation of the statute should be paid to the Society. 
Certainly this shows no legislative intent to legalize deception of the 
public, which was not then a matter of federal administrative con- 
cern. Of course, the later bills designed to limit ana eventually to 
end the limited exception from prosecution contained in the 1910 
Act naturally would have less scope than the origina: Act, and the 
legislative discussions and committee reports show nothing else. 
I think the opinion confuses two separate problems. viz. “legal 
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uses of the symbol” as against the society and the United States 
permitted by the special legislation of 1910 with deception of the 
consuming public prohibited by the broad regulatory Act of 1938. 
Hence I think we lack power to set aside the remedy here chosen by 
the Commission. 


UNITED STATES STEEL CORPORATION , AMERICAN 
BRIDGE COMPANY, CARNEGIE-ILLINOIS STEEL COR- 
PORATION (FORMERLY KNOWN AS CARNEGIE STEEL 
COMPANY, AND SUCCESSOR BY MERGER TO AMER- 
ICAN SHEET & TIN PLATE COMPANY), THE AMERI- 
CAN STEEL AND WIRE COMPANY OF NEW JERSEY, 
AND TENNESSEE COAL, IRON AND RAILROAD COM- 
PANY v. FEDERAL TRADE COMMISSION! 

No. 6796—F. T. C. Dock. 760 
(Circuit Court of Appeals, Third Circuit. May 24, 1945) 

Motion by Commission—in proceeding by petitioners to review and set aside 
Commission’s order in United States Steel Corp. et al., D. 760, July 21, 
1924, 8 F.T.C. 1, requiring respondents to cease and desist from the use of 
their Pittsburgh Plus basing point system, as therein set forth—to strike 
from the petition, as neither logically nor legally relevant, all allegations 
which set up as grounds for vacation of order, alleged changes in factual 
conditions subsequent thereto; denied. 


Messrs. Nathan L. Miller, Roger M. Blough, John J. Heard, H. 
Eastman Hackney, and John C. Bane, Jr.. and .Feed. Smith, Shaw 
& McClay, of Pittsburgh, Pa., for petitioners. 

Mr. W. T. Kelley, Chief Counsel, and Mr. Joseph J. Smith, Jr., 
Asst. Chief Counsel, Federal Trade Commission, both of Washing- 
ton, D. C., for respondent. 


Per Curiam: 
This is a motion by the respondent to strike from the record the 


averments of paragraphs 8, 9, 10 and 11 of the Petition tor Review. 
At this stage of the matter it is not entirely clear that such aver- 
ments are irrelevant, as is asserted. The motion is therefore denied. 


Note: Said order, entered on July 21, 1924, 8 F.T.C. 1, at pp. 59 and 60, 
required respondents, their subsidiaries, officers, ete., to cease and desist— 

1. From quoting for sale or selling in the course of interstate commerce their 
rolled steel products known as plates, bars, structural shapes, sheets, tin plate, 
wire and wire products at Pittsburgh Plus prices. (By quoting for sale or sell- 
ing at Pittsburgh Plus prices is meant respondents’ systematic practice of quot- 
ing and selling said products manufactured at and shipped from points outside 
of Pittsburgh at their f. o. b. Pittsburgh prices plus amounts equivalent to 
what the railroad freight charges on such products would be from Pittsburgh 
to each different destination if such products were actually shipped from 


Pittsburgh. ) 


1 Not reported in Federal Reporter. 
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2. From quoting for sale or selling in the course of interstate commerce their 
said rolled steel products upon any other basing point than that where the 
products are manufactured or from which they are shipped. 

3. From selling or contracting for the sale of or invoicing such steel products 
in the course of interstate commerce without clearly and distinctly indicating 
in such sales, or upon such contracts or invoices, how much is charged for 
such steel products f. 0. b. the producing or shipping point, and how much 
is-charged for the actual transportation of said products, if any, from such 
producing or shipping point to destination. 

4, From discriminating in the course of interstate commerce, either directly 
or indirectly, in price between different purchasers of their rolled steel prod- 
ucts known as plates, bars, structural shapes, sheets, tin plate, wire and wire 
products sold for use, consumption or resale within the United States or any 
Territory thereof or the District of Columbia or any insular possession or other 
place under the jurisdiction of the United States, where the effect of such dis- 
crimination may be to substantially lessen competition in any line of interstate 
commerce, including competition among the steel producers, or steel users, or 
both; provided, however, that nothing herein contained shall prevent discrim- 
ination in price between purchasers of said products on account of differences 
in the grade, quality or quantity of the commodity sold, or that makes only 
due allowance for difference in the cost_of selling or transportation, or dis- 
crimination in price in the same or different communities made in good faith 
to meet competition. The use by respondents in the course of such interstate 
commerce of the system of Pittsburgh Plus prices for their said steel products, 
manufactured at and shipped from points outside of Pittsburgh—which prices 
are their f. o. b. Pittsburgh prices plus amounts equivalent to what the rail- 
road freight charges on such products-would be from Pittsburgh to each differ- 
ent destination if such products were actually shipped from Pittsburgh—shall 
be deemed to constitute a violation of this order. The use by respondents in the 
eourse of such interstate commerce of any system similar to that of the Pitts- 

ees Plus system shall likewise be deemed to constitute a violation of this 

“der. The practice by respondents of selling or contracting for the sale of 

aid products in the course of interstate commerce upon any other basing 
nt than that where the products are manufactured or from which they are 

‘>ned. shall be deemed to constitute a violation of this order. 


Jn May 18, 1938, following the amendments of the Wheeler-Lea 
*. March 21, 1988, to the Federal Trade Commission Act—which, 
ng other things, subject to the time limitations and appellate | 
ure open to respondents as there provided, made the Com- 
ission’s cease and desist orders self enforcing, and subsequent vio- 
‘ation thereof punishable as there set out—petitioners filed their 
-bove petition to review and set aside the order in question. 

The specific matter which the Commission moved be stricken 

namely, portions of par. b(8), and all of pars. b(9).-b(10), and b(11) 
1 pages 10-12 of the petition, was as follows: 

(3) The order has been abandoned by the Commission and no longer has 
any validity .* * * It has never been practicable for your pétitioners or 
others similarly situated to comply and your petitioners have not complied 
with, the provisions of said order (other than paragraphs 1 and 8 thereof). 
The fact of such noncompliance has at all times been known to the Commission. 
Despite such knowledge of noncompliance, the Commission has never taken 
any action for the enforcement of said order and has abandoned such order. 
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The Congress has refused for many years, and particularly recently, to pass 
legislation urged upon it which would haye established as a matter of law 
the principle sought to be applied and the results hoped to be obtained by the 
Commission through its said order. Thus the order, now almost 14 years old, 
has neither legislative nor administrative sanction, and by the nonaction and 
refusal of Congress as aforesaid it has been clearly demonstrated that said 
order is contrary to public policy and the law of the land. 

(9) The enforcement of the order at this time upon the record made prior 
to the year 1924 would, in view of changed conditions, deprive your petitioners 
of their right to a fair hearing. The Commission’s findings as to the facts and 
the evidence adduced before the Commission all relate to a time preceding the 
entry of said order and not to conditions presently existing to which they are 
wholly inapplicable. Since the entry of said order, economic conditions and the 
practices and methods of competition (not only as they concern petitioners but 
as they concern petitioners’ competitors and customers) have changed mate- 
rially. The failure of the Commission to attempt to enforce said order has 
created the same situation for all practical purposes as would now exist if 
no order had been entered in 1924, but instead that now, in the year 1938, 
the Commission for the first time was entering its order based wholly upon 
the 1924 record. The entry of an order for the first time in 1988 based upon 
the 1924 record or, what amounts to the same thing, the making of the 1924 
order automatically final and effective by the application of the provisions 
of the 1988 amendment without the right to review such order, would deprive 
petitioners of their right to a hearing upon the validity of said order in the 
light of present changed conditions, would deprive petitioners of their right 
to meet the present practices and methods of competition, and would other- 
wise be arbitrary, unreasonable, capricious and unlawful. 

(10) The Commission, as expressly permitted by law, should have long since 
set aside its said order, but having failed to do so, it should set it aside prior 
to its filing with this Court the transcript of the record in the proceeding in 
which such order was entered. Such action by the Commission would give 
logical effect to its prior abandonment of the order and would give recognition 
to the fact that the record upon which such order was formulated is a “stale” 
record based upon past conditions, most of which have become non-existent. 
Unless the Commission sets aside its order while it still retains jurisdiction to 
do so, this Court should set aside such order for the reasons herein stated. 

(11) The 1938 amendment provides a time when the aforesaid cease and 
desist order of the Commission shall become final, and provides heavy civil 
penalties for each violation of said order. Despite the aforesaid changed con- 
ditions and the aforesaid failure of the Commission to enforce said order, 
petitioners would nevertheless be subjected to such penalties with the resultant 
deprivation of property; such penalties could be enforced even though the 
Commission has made no attempt to obtain the enforcement of its order and 
even though it had previously determined that said order was erroneous or 
that it should not be enforced. 


Thereafter, on October 4, 1944, the Commission filed its cross peti- 
tion praying the court to make and enter a decree affirming and en- 
forcing the cease and desist order in question, and following denial, 
as above, of the Commission’s motion, the court, by order dated No- 
vember 7, 1945, granted the Commission 60 days to “certify and file 
in this court a transcript of so much of the record before it in this 
proceeding as has not heretofore bcen certified and filed” ; and further 
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ordered “that the petitioners herein shall make application within 
ninety days * * * (but not thereafter without special leave of 
court) for leave to adduce additional evidence as they may desire to 
adduce in this proceeding” and that “the petitioners and respondent 
shall file their briefs within such period of time thereafter as shall 
hereafter be fixed by special order of this court.” 


AMERICAN DRUG CORPORATION 


Vv. 


FEDERAL TRADE COMMISSION! 
No. 13064—F. T. C. Dock. 2170 
(Circuit Court of Appeals, Eighth Circuit. June 8, 1945) 


APPELLATE PROCEDURE AND PROCEEDINGS—ORDER OF COMMISSION SETTING ASIDE 
Prion CEASE AND DEsIsT ORDER AND DISMISSING COMPLAINT, WITHOUT PREJ- 
UDICE, ETC.—JURISDICTION TO REVIEW. 


Circuit Court of Appeals had jurisdiction to review order of Federal 
Trade Commission setting aside a prior cease and desist order against 
petitioner which had become final and dismissing complaint without prej- 
udice to Commission’s right to institute further proceedings against the 
petitioner, regardless whether Commission’s action was prompted because 
of changed conditions of fact or law or because public interest so required. 


APPELLATE PROCEDURE AND PROCEEDINGS—ORDER OF COMMISSION SETTING ASIDE 
Priok CEASE AND DESIST JRBDER AND DISMISSING COMPLAINT, WITHOUT PREJ- 
UDICE, ETC.—WHETHER PETITIONER RESPONDENT AGGRIEVED By. 


Whether petitioner was aggrieved by order of Federal Trade Commission 
setting aside a prior cease and desist order against petitioner and dis- 
missing complaint without prejudice to Commission’s right to institute 
further proceedings against petitioner depended upon merits of the con- 
troversy, and was not open to Circuit Court of Appeals upon motion to 
dismiss petition to review Commission’s order. 


(The syllabus, with substituted captions, is taken from 149 F. 
(2d) 608.) 


On petition to review order of Commission and on Commission’s 
motion to dismiss petition, motion denied. 


Mr. William F. Fahey, for petitioner. 

Mr. Joseph J. Smith, Jr., Asst. Chief Counsel, Federal Trade 
Commission, and Mr. Donovan R. Divet, Sp. Atty., Federal Trade 
Commission, for respondent. 

Before Stone and JoHNSsEN, Circuit Judges. 

Perr Curtam: 

On November 21, 1934, the Federal Trade Commission entered a 
cease and desist order against petitioner upon a complaint and an 
amended answer consenting to the order No further proceedings 


‘Reported in 149 F. (2d) 608. For case before Commission, see 19 F-T.C. 436. 
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were taken in this matter for ten years until November 27, 1944. 
Then an assistant chief counsel of the Commission moved, in writ- 
ing, to set aside the above order and to dismiss the complaint upon 
which the order was entered without prejudice to the right of the 
Commission to institute further proceedings against petitioner. A 
show cause order why the motion should not be granted was issued 
by the Commission and petitioner filed a return opposing the mo- 
tion and challenging the jurisdiction of the Commission to set aside 
its earlier order on the ground that it was “not in the public inter- 
est” that such order be set aside and stating the reasons for its op- 
position. Oral arguments were heard by the Commission in support 
of and in opposition to the motion and counsel for petitioner states 
orally to this court that he there informed the Commission that he 
wished to and was pre[609]pared to present evidence, which was 
denied. On January 17, 1945, the Commission entered an order 
vacating and setting aside its order of November, 1934, and dismiss- 
ing the complaint without prejudice. Petitioner has filed its peti- 
tion for review of this order of January 17, and the Commission has 
filed the present motion to dismiss the petition to review. The bases 
of the motion to dismiss are (a) that the court has no jurisdiction 
to review this order and (0) that petitioner is in no way aggrieved 
by the order. : 


(a) JURISDICTION 


The jurisdiction of this court to review orders of the Federal 
Trade Commission is defined by statute (Title 15 U.S.C.A. section 
45-(6) and (ce). 

Subsection (c) gives an affected party against whom a “cease and 
desist” order is issued by the Commission the right to a review by 
the proper circuit court of appeals. 

Subsection (6) provides that until the time allowed for filing a 
petition for review has passed or until the transcript of the record 
in the proceeding has been filed in the circuit court in a review pro- 
ceeding, the Commission may at any time upon notice “and in such 
manner as it shall deem proper modify or set aside, in whole or in 
part, any report or any order made or issued by it.” This subsection 
further provides that if no petition for review has been filed within 
the allowable time, the Commission may, at any time, “after notice 
and opportunity for hearing, reopen and alter, modify, or set aside, 
in whole or in part, any report or order made or issued by it under 
this section, whenever in the opinion of the Commission conditions 
of fact or of law have so changed as to require such action or if the 
public interest shall so require.” The just quoted provision as to re- 
opening carries a proviso “that the said person, partnership, or cor- 
poration may, within sixty days after service upon him or it of said 
report or order entered after such a reopening, obtain a review 
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thereof in the appropriate circuit court of appeals of che United . 
States, in the manner provided in subsection (¢) of this section.” 

The just quoted proviso seems to settle the right ot this petitioner 
to file a petition for review Here no petition for review had been 
filed to the order of 1934 and the time for such filing had long ex- 
pired. In this situation the statute clearly gives the Commission 
the power at any time to “reopen and alter, modify, or set aside. in 
whole or in part, any report or order made or issued py it under this 
section.” However, the sentence governs such action by the Com 
mission in two respects: (1) it ‘requires the opinion of the Commis- 
sion as to changed conditions of fact or law or the opinion of the 
Commission that the pubsc interest requires the exercise of such. 
power; and (2) it requires that the exercise of such power be only 
“after notice and opportunity for hearing.” Acting under these 
conditions and timitations the Commission may reach any result 
it deems proper. Among these specifically authorized results are to 
“set aside, in whole or in part, any report or order made or issued by 
it. under this section.” What the Commission has done here is to 
set aside in whole the order made by it in 1934. Whether it took that 
action because of changed conditions of tact or law or because the 
public interest so required is not revealed in the papers now before 
the court.- But whatever may have prompted its action, the before 
quoted proviso expressly gives the right to review to the petitioner 
from this “order entered after such a reopening.” 

Obviously, changed conditions of fact or of law may be contestable 
issues. No less true is the issue of whether such action is required 
by “the public interest” (Yederal Trade Commission v. Klesner, 280 
U. S. 19, 23, 27, 30) [13 F. T. C. 581; 1S. & D. 1166]. 

American Chain & Cable Co. v. Federal Trade Commission, 4 Cir., 
142 F. (2d) 909, 912, 913 [88 F. T. C. 896], holds that. when no 
petition for review has been filed to the original order within the 
allowable time, such orde1 is thereafter subject to “modification” 
under. this subsection and that such modifying order is subject to 
review. The wording of the subsection makes no difference, as to 
right of review, between such a modification of an order and a 
setting aside in whole of such order—both are expressed in the 
statute. 


: (0) PETITIONER AGGRIEVED 


Whether the petitioner 1s aggrieved by this order depends upon 
the merits of the controversy and is not open tc us upon this mo- 
tion to dismiss. 

The present motion should therefore be denied. 
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GULF OIL CORPORATION 
Vv 


FEDERAL TRADE COMMISSION} 
No. 11028—F. T. C. Dock. 4581 
(Circuit Court of Appeals, Fifth Circuit. June 12, 1945) 


FEDERAL TRADE COMMISSION ACT—PROTECTION oF PUBLIC. 


The purpose of the Federal Trade Commission Act is the protection of 
the public. 


EvVIDENCE—IMPRESSION TESTIMONY—GENERAL PUBLIC—WHETHER FALSE AND 
MISLEADING ADVERTISING. 


Upon hearing before Federal Trade Commission upon complaint charg- 
ing a corporation with engaging in unfair practices in interstate commerce 
in advertising an insecticide manufactured by the corporation, testimony 
of witnesses drawn from the genera! public of impressions made upon their 
minds upon reading the advertisements was admissible as against cun- 
tention that such testimony was a matter of opinion for the Commission 
to decide. 


APPELLATE PROCEDURE AND PROCEEDINGS—EvIDENCE—WEIGHT AND INFERENCE— 
Court LIMITATIONS. 
In proceeding before Federal Trade Commission, the appraisal of evi- 
dence and inferences to be drawn therefrom are for the Commission, not 
the courts. 


APPELLATE PROCEDURE AND PROCEEDINGS—MISLEADING ACTS AND PRACTICES— 
ADVERTISEMENTS—PUBLIC I[MPRESSION—WHETHER CALCULATED TO DECEIVE. 


The meaning of advertisement to the public, and whether it is calculated 
to deceive, is a question of fact, and Federal Trade Commission’s conclu- 
sion with respect thereto may not be disturbed unless arbitrary or clearly 
wrong. 


APPELLATE PROCEDURE AND PROCEEDINGS—FINDINGS OF COMMISSION—IF SvpP- 
PORTED BY SUBSTANTIAL EVIDENCE. 


The Federal Trade Commission’s fact findings when supported by sub- 
stantial evidence are conclusive. 


CEASE AND Desist OgpERS—MeETHops, ACTS AND PRACTICES—MISREPRESENTATION 
—FALsE AND MISLEADING \ADVERTISING—QUALITIES OR PROPERTIES OF PRODUCT. 


Substantial evidence sustained Federal Trade Commission’s finding that 
statements in advertisements of insecticide as giving a cow complete pro- 
tection and increasing the milk supply were deceptive, warranting an order 
forbidding the use of such statements. 

MerHops, ACTS AND PRACTICES—MISREPRESENTATION—FALSE AND MISLEADING 
ADVERTISING-—Ir CAPACITY TO DECEIVE—PROTECTION OF GENERAL PuBLic IN- 
CLUDING IGNORANT, UNTHINKING AND CREDULOUS AS OBJECT OF AcT—APPEAR- 
ANCES AND GENERAL IMPRESSIONS AS CRITERIA, 


Advertisements haying a capacity to deceive may be prohibited, since 
the Federal Trade Commission Act is not made for protection of experts, 


1 Reported in 150 F. (2d) 106. For case before Commission, see 38 F.T.C. 242. 
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” 


but for the general public including the ignorant, the unthinking and the 
eredulous, who-in making purchases do not stop to analyze but are gov- 
erned by appearances and general impressions. 


CEASE AND Desist OnpERS—MeEtHops, ACTS AND PRACTICES—MISREPRESENTATION 
—F ast AND MISLEADING ADVERTISING— -QUALITIES OR PROPERTIES OF PRoDUCT— 
WHETHER Mere “Purrine”’—IF VIRTUES NOT POSSESSED, CLAIMED. 


The Federal Trade Commission’s order prohibiting certain statements 
in advertising an insecticide was not erroneous on ground that benefits set 
forth in advertisements beyond those actually derived from use of insecti- 
cide were merely ‘“puff[{107]}ing,” which refers generally to expression of 
opinion not made as representation of fact, since while a seller has some 
latitude in puffing his goods he is not authorized to misrepresent or to 
assign to them benefits or virtues they do not possess. 


(The syllabus, with substituted captions, is taken from 150 F. 
(2d) 106.) 


On petition to review order of Commission, petition Semed: and 
enforcement granted. 


Mr. Alex F. Smith, of Shreveport, La., M7. John EF. Green, Jr., 
of Houston, Tex., and Mr. J. S. Atkinson, of Shreveport, La., for 
petitioner. 

Mr. Joseph J. Smith, Jr., Asst. Chief Counsel, Federal Trade 
Commission, of Washington, D. C., for respondent. 

Before Hotmss, McCorp, and Len, Circuit Judges. 


Lex, Circuit Judge: 


After a hearing upon a complaint charging the Gulf Oil Corpo- 
ration with engaging in unfair and deceptive acts and practices in 
interstate commerce in violation of the Federal Trade Commission 
Act,! an order was issued by the Federal Trade Commission for- 
bidding the use of certain statements in advertising Gulf Livestock 
Spray, an insecticide manufactured by the Gulf Oil Corporation 
and sold in interstate commerce. The case is brought here on peti- 
tion by the Gulf Oil Corporation to review and set aside the Com- 
mission’s order. 

The petitioner is a Pennsylvania corporation carrying on business 
in Texas, Georgia, and Florida. To induce the purchase of the spray, 
it advertised the product in magazines, newspapers, circulars, and 
other advertising media which it caused to be distributed among 
the purchasing public generally throughout the United States. 


1 The pertinent provisions of the statute are as follows: 

“Sec. 5 (a) Unfair methods of competition in commerce, and unfair or deceptive 
acts or practices in commerce, are hereby declared unlawful. 

“The Commission is hereby empowered and directed to prevent persons, partnerships, 
or corporations * * * from using unfair methods of competition in commerce and 
unfair or deceptive acts or practices in commerce.” 52 Stat. 111-112; 15 U. 8. G. A 
Sec. 45 (a). 

“(c) * * * The findings of the Commission as to the facts, if supported by evi- 
Jence, shall be conclusive.” 52 Stat. 112-113; 15 U. S. C. A. See. 45 (c). 


: 
: 
: 
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Among and typical of the statements and representations appearing 
in such advertisements are the following: 

“C. W. Wilkinson has a fine herd of 280 Jerseys on his dairy farm 
at Trussville, Ala. Mr. Wilkinson says: ‘Gulf Livestock Spray is a 
lot cheaper to use than other sprays. This is because a light spray- 
ing of it gives a cow complete protection.’ ” 

“Gulf Livestock Spray kills bloodsucking flies, lice. ticks—repels 
stable and horn flies. One spraying lasts all day.” 

“Changes to Gulf Livestock Spray—gets 175 Ibs. more milk a day! 
Says C. E. Grimes of Fredericksburg, Pa., ‘I am very proud of my 
herd of 90 Holstein and Guernsey cows. They are first-class milk 
producers. My milk production used to average 2,300 lbs. a day dur- 
ing the summer months. Since } started using Gulf Livestock Spray 
it has averaged 2,475 lbs. The increased yield of milk more than pays 
for the cost of the spray. I recommend this spray as the best that 
money can buy.’ ” 

“Mr. Hamilton do you want ‘M-M’? * * * Sure you do, for 
*‘M-M’ means More Milk which means More Money. Gulf Livestock 
Spray will get you ‘M-M. It will assure you of healthy contented 
cows and healthy cows give more milk, hence, increased profits.” 

These statements and representations and others of similar import, 
the Commission found, falsely represented, directly or by implica- 
tion, that Gulf Livestock Spray afforded complete protection to 
livestock from all insects and that its use would cause milk produc- 
tion to increase and cows to be healthier; and that said misrepresenta- 
tions were calculated to deceive. 

{108} The petitioner here urges that: 

1. The Commission erred in considering the testimony of “public 
witnesses” of the meaning conveyed to them by certain words and 
phrases in petitioner’s advertisements ; 

2. The meaning of petitioner’s advertisements is a question of law, 
not a question of fact: 

3. The Commission’s finding that petitioner was falsely advertis- 
ing Gulf Livestock Spray is not supported by substantial evidence; 
and 

4. Petitioner’s representations are “puffing,” hence excusable. 

At the hearing before the Commission several lay witnesses were 
asked, over the objection of the petitioner, the meaning conveyed to 
them by the advertisements of the beneficial results to be obtained 
from the use of Gulf Livestock Spray. Petitioner urges that these 
questions called for the opinion of the witnesses with respect to a 
matter to be decided by the Commission, and cites authorities that 
deal in the main with the impropriety of such questions where the 
issue involved the interpretation of contracts. 

The purpose of the law is the protection of the public, and the hear- 
ing was had in the public interest. No contract was before the Com- 
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mission for interpretation. The issue was the impression made or 
likely to be made upon the reading public by the petitioner’s repre- 
sentations of the good qualities of its product, as conveyed in the 
advertisements. The testimony of witnesses drawn from the general 
public of the impressions made upon their minds upon reading the 
advertisements was admissible. This procedure in investigations of 
this kind has been in use over a period of years, and has received the 
sanction of the courts.? 

“The appraisal of the evidence and the inferences to be drawn from ° 
it are for the Commission, not the courts.” Federal Trade Commission 
v. Staley Manufacturing Co., et al., 324 U. 8. 746, decided April 28, 
1945. The meaning of an advertisement to the public, and whether it 
is calculated to deceive is a question of fact, and the Commission’s 
conclusion with respect thereto may not be disturbed unless arbitrary 
or clearly wrong.® 

The statute provides that the Commission’s findings as to facts, 
when supported by substantial evidence, are conclusive, and the 
courts have uniformly so held.6 That there was substantial evidence 
to support the Commission’s findings in this case may aot be seriously 
questioned. All of the experts—those testifying for the petitioner and 
those testifying for the Commission—were agreed that a ught spray- 
ing of the Gulf Livestock Spray would not give a cow complete pro- 
tection. Not one witness among the number placed upon the stand 
by petitioner claimed that “one spraying lasts all day.” Most of 
them stated that the spraying gave good results under favorable 
conditions for some seven to nine hours and fair results for a short 
time thereafter. 

These witnesses were also in accord in their statement chat the use 
of the spray from two to three times daily during the summer months, 
when the different fly [109] pests infesting cows were at their worst, 
would make the cows more contented and healthy and more produc- 
tive than would be the case where no preventive measures were used; 


2 Stanley Laboratories v. Federal Trade Commission, 188 F. (2d) 388, 391 [37 F.1.C. 
801; 3 S.&D. 596] ; Charles of the Ritz Distributors Corp. v. Federal Trade Commission, 
143 F. (2d) 676, 679 [39 F.T.C. 657]; Aronberg v. Federal Trade Commission, 132 F. 
(2d) 165, 167-168 [35 F.T.C. 979; 3 S.&D..528]; D.D.D. Corporation v. Federal Trade 
Commission, 125 F. (2d) 679, 681-682 [34 F.T.C. 1821; 83 S.&D. 455]; Ford Motor Co. 
v. Federal Trade Commission, 120 F. (2d) 175, 182 [33 F.1.C. 1781; 3 S.&D. 378]: Hall 
v. United States, 267 Fed. 795, 797. 

3 Brougham v. Blanton Manufacturing Co., 249 U. S. 495, 499-500; Leach v. Carlisle 
258 U. S. 188, 140; A. P. W. Paper Co., Inc. v. Federal Trade Commission, 149 F. (2d) 
424 (C. C. A. 2) decided May 17, 1945. See also Bates ¢ Guild Co. v. Payne, 194 U. S. 
106, 108-109 (‘where Congress has committed to the head of a department certain duties 
requiring the exercise of judgment and discretion, his action thereon, whether it involve 
questions of law or fact, will not be reviewed by the courts, unless he has exceeded his 
authority or this court should be of opinion that his action was clearly wrong’’). 

4Federal Trade Commission Act, Sec. 5(c). 

> Federal Trade Commission v. Standard Education Society, 302 U. S. 112, 117 [25. 
F.T.C. 1715; 2 S.&D. 429] ; Federal Trade Commission v. Algoma Lumber Co., 291 U.S. 
67, 73 [18 F.T.C. 669; 2 S.&D. 247]; Federal Trade Commission v. Pacific States Paper 
Trade Assn., 273 U. S. 52, 63 [11 F.T.C. 636; 1 S.&D. 583] ; Standard Container Vanu 
facturers’ Assn. v. Federal Trade Commission, 119 F. (2d) 262, 265 [32 F.1.C. 1879: “ 
S.&D 364]. 


iq 


; 
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but all of them stated that this resulted from killing and driving off 
the fly pests, and that the spray as such neither increased the milk 
nor insured a healthier, more contented cow. According to the evi- 
dence there are a number of insects which are little affected by the 
spray, and while dairymen and entomologists from various sections 
of the United States testified to the good results had from the use 
of the spray, it may not be denied that no one of them testified to 
results from its use as completely beneficial as those set forth in the 
advertisements. We think that the Commission’s findings® with re- 
spect to the four advertisements fairly reflect the evidence. 

Advertisements having a capacity to deceive may be prohibited.? 
The “law is not made for the protection of experts, but for the public 
—that vast multitude which includes the ignorant, the unthinking 
and the credulous, who, in making purchases, do not stop to analyze, 
but are governed by appearances and general impressions.” Florence 
Manufacturing Co. v. J. C. Dowd & Co., 178 Fed. 78, 75; Charles 
of the Ritz Distributors Corp. v. Federal Trade Commission, 148 
F. (2d) 676, 679 [89 F. T. C. 657]. — 

Petitioner argues that the benefits set forth in the advertisements 
beyond. those actually derived from use of the spray are merely 
trader’s talk or “puffing,” hence excusable. “Puffing” refers, gen- 
erally, to an expression of opinion not made as a representation of 
fact. 51 C. J. 90; Vavricka, et al. v. Mid-Continent Co., 143 Neb. 94, 
8 N. W. (2d) 674, 679; Gould, et al. v. E'scondido Valley Poultry 
Assn., 56 Cal. App. (2d) 681, 183 P. (2d) 448, 451. While a seller 
has some latitude in “puffing” his goods, he is not authorized to mis- 
represent them or to assign to them benefits or virtues they do not 
possess. 


8 “While respondent’s product when applied to livestock usually will kill such insects 
as may be present on the livestock at the time of the application, the product does not 
afford complete protection as a repellent of other :nsects which may later seek to attack 
the livestock. Generally speaking, the degree of effectiveness of the product as a repel- 
tent depends upon a number of factors, including the frequency and thoroughness of 
application, the nature and extent of the insect infestation, weather conditions, etc. As 
to some insects, the product affords measurable protection for a limited period of time, 
but as against certain other insects which frequently attack livestock it has little value 
as a repellent. The Commission therefore finds that while respondent’s product possesses 
substantial merit, it is incapable of affording complete protection to livestock from in- 
sects, and that respondent’s representations with respect to the effectiveness of the 
product are erroneous and misleading. $ 

“The Commission further finds from the evidence that the product is incapable of 
bringing about an increase in milk production or causing cows to be healthy. In those 
cases where there has been a decrease in milk production or where cows are unhealthy 
and such conditions are due to the presence of insects, the use of respondent’s product 
may be of indirect benefit in affording a measure of protection against the insects. 
Respondent’s advertisements, however, are not limited to such indirect benefit and are 
therefore erroneous and misleading.” 

' Federal Trade Commission v. Algoma Lumber Co., 291 U. S. 67, 81 [18 F.T.C. 669; 
2 S.&D. 247]; Charles of the Ritz Distributors Corp. v. Federal Trade Commission, 143 
F, (2d) 676, 680 [39.F.1.C. 657]; D.D.D. Oorporation v. Federal Trade Commission, 
125 F. (2d) 679, 682 [34 F.T.C. 1821; 3 S.&D. 378] ; Ford Motor Co. v. Federal Trade’ 
Commission, 120 F. (2d) 175, 181 [33 F.T.C. 1781; 3 S.&D. 455] ; General Motors Corp. 
v. Federal Trade Commission, 114 F. (2d) 33, 35-36 [31 F.T.C, 1852; 3 S.&D. 282]. 


650780—_47—63 : 
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“Tt may be that there was no intention to mislead and that only — 
the careless or the incompetent could be misled. But if the Commis- 
sion, having discretion to deal with these matters, thinks it best to 
insist upon a form of advertising clear enough so that, in the words 
of the prophet Isaiah, ‘wayfaring men, though fools, shall not err 
therein,’ it is not for the courts to revise its judgment.”® 


The petition to set aside the order of the Commission is denied. 
The Commission’s [110] request that a decree be entered command- 
ing petitioner to obey its order and to comply therewith is granted. 


3 General Motors Corp. v. Federal Trade Commission, 114 F. (2d) 33, 36 [31 F.T.C. 
1852; 3 S.&D. 282]; Charles of the Ritz Distributors Corp. v. Federal Trade Commétssion, 
143 F. (2d) 676, 680 [39 F.T.C. 657]; Stanley Laboratories v. Federal Trade Commés- 
sion, 1388 F. (2d) 388, 392-393 [37 F.T.C. 801; 3 S.&D. 596]; Aronberg v. Federal Trade 
Commission, 132 F. (2d) 165, 167 [35 F.T.C. 979; 3 S.&D. 528). 


MODERN MARKETING SERVICE, INC. ET AL. 


Vv. 


FEDERAL TRADE COMMISSION?! 


RED & WHITE CORPORATION ET AL. v. SAME 


Nos. 8483, 8484—F.. T. C. Dock. 3783 
(Circuit Court of Appeals, Seventh Circuit. June 13, 1945) 
{ 
APPELLATE PROCEDURE AND PROCEEDINGS—FINDINGS oF COMMISSION—IF Sue- 
PORTED BY SUBSTANTIAL EVIDENCE. 


Findings of fact by Federai Trade Commission are conclusive if sap- 
ported by substantial evidence. 


APPELLATE PROCEDURE AND PROCEEDINGS—EVIDENCE— WEIGHT AND INFERENCES— 
Court LIMITATIONS. ' 


The weight to be given to proven facts, as well as inferences reasonably 
to be drawn therefrom, are for the Federal Trade Commission. 


MeTHops, ACTS AND PRACTICES—DISCRIMINATION IN PRIcE—CLAYTON Act, SEC. 
2 (c)—BrokerAGeE FEES—WHERE COLLECTED FROM SELLERS BY FIRM AND SEpPaA- 
BATE ENTITY DEALING IN GROCERIES UNDER BRANDS AND TRADE Marxs LEASED 
FROM PURCHASING AGENT FOR BuyrERs—Ir Lessee Firm ACTING For Lessor 
FIRM IN COLLECTION AND DISTRIBUTING FEES, ETC. : 


Substantial evidence supported findings of Federal Trade Commission 
that a firm, engaged in business of manufacturing, packing, and selling 
groceries under brands and trade marks leased from a firm which was 
purchasing agent for buyers, was acting for or in behalf of lessor firm and 
buyers, and that brokerage fees collected by lessee firm from sellers were 
distributed to and accepted by lessor firm and buyers in violation of 
gaged in commerce except for services rendered, though lessee firm was a 

, Statute prohibiting payment or receipt of commissions by aby person en- 
separate [971] entity from lessor and buyers. 


* Reported in 149 F. (2d) 970. For case before Commission, see 37 F.T.C, 386. 
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METHops, ACTS AND PRACTICES—DISCRIMINATION IN PRICE—CLAYTON Act, S&c. 
2 (c)—BRoKERAGE FEES—WHETHER LAWFULLY PAYABLE BY SELLERS TO 
AGENT FoR BUYERS FOR SERVICES OF VALUE TO SELLERS, BUT INCIDENTAL TO 
AGENT’s MAIN ACTIVITIES FOR FoRMER. 


Brokerage commissions could not be paid by sellers to firm acting as 
agent for buyers for services which were incidental to firm’s main activi- 
ties on behalf of buyers, even though services were genuine and of benefit 
to sellers. 


The syllabus, with substituted captions, is taken from 149 F. 
(2a) 970.) 


On petitions for review of orders of Commission, petitions denied, 
and cross-petition for enforcement allowed. 


Mr. Franklin D. L. Stowe, of Buffalo. N. Y., Mr. John T. Chad- 
well, of Chicago, Ill., Mr. Jos. C. Dinsmore, of Cincinnati, Ohio. 
Mr. John W. Ogren, Mr. L. McBride, Mr. Wm. D. Mckenzie, and 
Mr. James M. Best, all of Chicago, Ill., Mr. Lawrence B. Murdock, 
of St. Louis, Mo., and Mr. Louis L. Rosen, of New Orleans, La., for 
petitioner Modern Marketing Service. 

Mr. Dana B. Hellings, of Buffalo, N. Y., for petitioner Red & 
White Corporation. 

Mr. Joseph J. Smith, Jr., Asst. Chief Counsel, and Mr. John T. 
Haslett, both of Washington, D. C., for respondent. 


Before Evans, Magor, and Kerner, Circuit Judges. 


Magor, Circuit Judge: 

These are petitions to review and set aside a cease and desist order 
issued by the Federal Trade Commission, for alleged violation of 
Sec. 2 (c) of the Clayton Act as amended June 19, 1936 by the 
Robinson-Patman Act (15 U. S. C. A. 13 (c) ). Petitioners also 
ask leave to adduce additional evidence in the event their petitions 
for review are denied. The Commission has filed a cross-petition for 
enfcrcement of its order. The petitioners in No. 8483 are Modern 
Marketing Service, Inc., hereinafter referred to as Modern Market- 
ing; The Diamond Match Company, Morton Salt Company, The 
Quaker Oats Company, Ralston Purina Company. Wesson Oil & 
Snowdrift Sales Company, and the Procter and Gamble Distribut- 
ing Company, hereinafter referred to as sellers. The petitioners in 
No. 8484 are Red and White Corporation, hereinafter referred to 
as Red and White; S. M. Flickinger Company, Inc.. Juiliard Cock- 
croft Corporation, Laurans Brothers, {nc., West Coast Grocery 
Company, H. O. Wooten Grocery Company, and Nash-Finch Com. 
pany, hereinafter referred to as buyers. 

The complaint was issued by the Commission on May 6. 1939, ‘and 
alleged that Modern Marketing, an Illinois corporation. was engaged 
in the business of providing purchasing and other services for the 
buyers, maintaining its principal office and place of ousiness in 
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Chicago, Ill., with branch purchasing offices in Buffalo, N. Y. and 
San Francisco, Calif. The complaint also alleged that Red and 
White up to October 1, 1936, which was the date of the formation of 
Modern Marketing, furnished purchasing and other services for the 
same buyers, with its principal office and place of business in Chicago, 
Ill, with branch offices in Buffalo, N. Y. and San Francisco, Calif. ; 
that the sellers named in No. 8483 were engaged in the business of 
manufacturing, packing and selling groceries, food commodities and 
allied products in interstate commerce, and that said sellers are fairly 
typical and representative of a large group or class of manufacturers, 
processors and producers, engaged in the practice of selling a sub- 
stantial portion of their commodities.to buyers who purchase through 
Modern Marketing as an intermediary for buyers; and that the 
buyers named in No. 8484 were engaged in the wholesale grocery 
business and are stockholders of Red and White. The buyers are 
representative of a group or class of a large number of wholesale 
grocers, each of which is a stockholder in Red and White. 

,The complaint alleged that Red and White was organized on De- 
cember 27, 1927, and from that period up until October 1, 1936 en- 
gaged in the business of providing purchasing and other services for 
the buyers; that during this period it received orders from its vari- 
ous stockholders to purchase commodities, particularly groceries and 
foodstuffs, and transmitted such orders [972] as agent of said buyers 
to sellers, and as a result thereof goods, wares and merchandise were 
by the sellers shipped to the buyers and the sellers paid brokerage 
to Red and White on such purchases. It was alleged that Red and 
White furnished advertising and promotional services to the buyers 
and their retail affiliated food stores, and that the cost of such serv- 
ices performed by Red and White for the buyers and their retail 
stores prior to October 1, 1936 was defrayed from funds derived 
from brokerage fees paid by sellers upon such purchases. 

The complaint further alleged that Modern Marketing was or- 
ganized and incorporated on or about October 1, 1936 by former 
employees of Red and White for the purpose of having it act as the 
purchasing agent for the stockholders of Red and White. to collect 
a brokerage fee from sellers and to furnish advertising services for 
such stockholders; that on or about October 1, 1936, Red and White 
entered into an agreement with Modern Marketing whereby the 
brands, trademarks and trade names owned or controlled by Red 
and White were leased to Modern Marketing for a consideration of 
$30,000 per year. Also, pursuant to its obligations under the leasing 
agreement, Modern Marketing thereafter performed the same serv- 
ices for and in behalf of the buyers which were performed for the 
buyers by Red and White prior to October 1, 1936. 

‘It was also charged that in all the buying and selling transactions 
the brokerage fees or commissions were paid and transmitted by 
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: sellers to and accepted and received by Modern Marketing upon the 
purchases of buyers while Modern Marketing was subject to the 


control of Red and White, and was acting in fact for and in be- 
half of the buyers; and that the brokerage fees and commissions paid 


to Modern Marketing as intermediary upon the purchases of the 
buyers were transmitted to and accepted and received by the buyers 


in the form of services performed by Modern Marketing and Red 
and White for and in behalf of said buyers. 
It was charged that the transmission and payment of such broker- 


‘age fees and commissions by sellers to Modern Marketing upon the 


purchases of buyers while acting for the buyers and under the con- 
trol of Red and White, and the receipt and acceptance thereof by 
Modern Marketing, Red and White and the buyers, were in violation 


of the provisions of Sec. 2(c), which reads as follows: é 


“That it shall be unlawful for any person engaged in commerce, 
in the course of such commerce, to pay or grant, or to receive or ac- 
cept, anything of value as a commission, brokerage, or other com- 
pensation, or any allowance or discount in lieu thereof, except for 
services rendered in connection with the sale or purchase of goods, 
wares, or merchandise, either to the other party to such transaction 
or to an agent, representative, or other intermediary therein where 


such intermediary is acting in fact for or in behalf, or is subject to 
the direct or indirect control of any party to such transaction other 


than the person by whom such compensation is so granted or paid.” 


_. Modern Marketing in its answer denied, among other things, that 
it acts for or in behalf of buyers or that it is subject to the direct 
or indirect control of Red and White or the buyers, or that it passes 
on to Red and White or the buyers any of the brokerage fees it col- 
-lects from sellers upon the purchases of buyers. ' 


Red and White in its answer denied, among other things, that 


prior to June 19, 1936 (the effective date of the amended Act), it 


was the purchasing agent for its stockholders. It denied that the 
receipt of the $30,000 from Modern Marketing was the distribution 
of brokerage collected by Modern Marketing upon the purchases of 
its stockholders. Both Modern Marketing and Red and White in 
‘their answers alleged that the provision charged to have been vio- 
lated was unconstitutional. : 


The sellers filed separate answers, disclaiming knowledge of the 
facts surrounding the organization and functions of Modern Mar- 
keting. They all admitted that upon the purchases of Red and White 


buyers, they had paid Modern Marketing brokerage fees and com- 


missions, and prior to the passage of Sec. 2(c) they had paid 
brokerage to Red and White upon the purchases of its stockholders. 
They also alleged that the brokerage fees paid were for valuable 


services rendered to them. 
‘The buyers filed answers in substantially the same form as that 
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filed by Red and White, except buyer Nash-Finch Company. This 
buyer admitted that it had placed orders for its requirements of 
Red and White branded products, prior to the formation of Modern 
Marketing, through Red and White, and subsequent hereto through 
Modern Marketing. It alleged, however, [973] that neither Modern 
Marketing nor Red and White was its agent and denied that it had 
received brokerage fees from Modern Marketing or Red and White 
upon its purchases, either directly or indirectly. 

Extended hearings were held before a Trial Examiner for the 
Commission. 5,487 pages of typewritten testimony were taken, and 
1,099 exhibits introduced. The Trial Examiner filed his report 
June 20, 1941. The case was presented to the Commission on briefs 
and oral argument May 24, 1948, and the Commission on September 
8, 1948 issued its findings. conclusions and the cease and desist order 
now sought to be reviewed. 

‘As is apparent, the reccrd 1s voluminous. The same observation 
may be made as to the briefs which have been filed in this court by 
the parties in support of their respective contentions. Even to sum- 
marize the testimony contained in the record or the numerous 
theories and contentions advanced before this court would require 
an almost endless discussion. Furthermore, such a discussion would 
serve no useful purpose as the findings of the Commission are con 
clusive if supported by substantial evidence. Yederal Trade Com- 
mission v. Standard Education Society, 302 U. S. 112, 117 [25 
F. T. C. 1715; 2S. & D. 429]; Federal Trade Commission v. Algoma 
Lumber Co., 291 U.S. 67, 73 [18 F. T. C. 669; 2S. & D. 247]. Also 
the weight to be given to proven facts and circumstances, as wel! as 
the inferences reasonably to be drawn therefrom, are for the Com- 
mission. ederal l'rade Commission v. Pacific States Paper Trade 
Assn.,-273 U.S. 52,63 [11 F. T..C. 6363,1-S. & D. 583]. 

At this point, it is sufficient to observe chat all or at any rate sub- 
stantially all of the issues raised by the.complaint and the answers 
thereto have been decided adversely to the petitioners by the Com. 
mission, and that the Commission has made findings which support 
its decision on such issues. This, of course, does not dispose of 
petitioners contention that many of the material facts fuund by the 
Commission are not supported by substantial evidence. and we shall 
subsequently refer to the proof relied upon by the Commission in 
support of such findings. 

‘Prior thereto, 1t appears apprepriate to state the contested issues. 
In this connection, we note that the Commission makes a rather ex- 
tended argument in favor of the constitutionality of the provisior. 
in question and that it is not related to or dependent upon other 
provisions of Sec. 2(c). We think we need not enter into any dis. 
cussion of these questions, as no contention is made before this court 
by petitioners, that the provision is unconstitutional Nor do peti 
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tioners contend other than that the involved provision is separate 
and independent from the other provisions of the Act. In fact, peti- 
tioners in a joint reply brief expressly disclaim that they ever made 
a contrary contention. Furthermore, the provision has been con- 
sidered and construed favorably to the Commission in the follow- 
ing cases: Biddle Purchasing Co., et al. v. Federal Trade Commis- 
ston, 96 F. (2d) 687 [26 F. T. C. 1511; 2S. & D. 447]; Oliver Bros., 
Inc., et al. v. Federal Trade Commission, 102 F. (2d) 763 [28 F. T. C. 
1926; 3 S. & D. 86]; Great Atlantic & Pacific Tea Co. v. Federal 
Trade Commission, 106 F. (2d) 667 [29 F. T. C. 1591; 3S. & D. 146]; 
Webb-Crawford Co. v. Federal Trade Commission, 109 F. (2d) 268 
[30 F. T. C. 1630; 3S. & D. 184]; and Quality Bakers of America v. 
Federal Trade Commission, 114 F. (2d) 393 [31 F. T. C. 1858; 3 S. 
& D. 287]. In these cases, the constitutionality of the provision has 
been sustained, as well as the fact that it is not dependent upon any 
other provision of the Act for force and validity. Petitioners make 
no contention that any of these cases have been erroneously decided 
but rely upon the argument that they are distinguishable and there- 
fore inapplicable to the facts of the instant case. 

While the contested issues are stated by the respective parties in 
different phraseology, we think they mean substantially the same 
thing. They are (1) whether petitioner Modern Marketing is con- 
trolled by Red and White and the buyers; (2) whether petitioner 
Modern Marketing is acting in fact for or in behalf of Red and 
White and the buyers; (3) whether petitioner Modern Marketing 
has distributed brokerage fees collected upon purchases of buyers to 
Red and White and the buyers; (4) whether sellers have paid broker- 
age fees and commissions to petitioner Modern Marketing as a buyer 
controlled intermediary or as an intermediary who acts in fact for 
and in behalf of the buyer; or (5) whether petitioner Red and 
White and the buyers have accepted brokerage fees and commissions 
from sellers through Modern Marketing upon their purchases. The 
Commission made findings upon which it decided each of these issues 
adversely to petitioners. ‘ 

It is well to observe that Red and White is not charged by the 
Commission with the violation of any law prior to June 19, 1936 
{974} (date of the Robinson-Patman Act). It is the position of the 
Commission, however, that Red and White and the buyers since that 
date have exercised control over Moderr Marketing. that Modern 
Marketing has acted for the buyers and that Red and White and the 
buyers have received the renefit of brokerage paid Modern Market- 
ing by sellers in violation of law. Notwithstanding that Red and 
White is not charged with any law violation prior to June 19, 1936. 
a large part of the testimony, as well as the findings of the Commis- 
sion and the argument before this court, is devoted to Red and White. 
The pertinency of such testimony is based upon the Commission’s 
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theory that the business conducted by Red and White was outlawed 
by the Robinson-Patman Act and that Modern Marketing was or- 
ganized for the purpose of evading the law, in other words, to ac- 
complish indirectly that which had theretofore been accomplished 
by Red and White. On this theory, the Commission places great stress 
upon the similarity of the operation by Modern Marketing as com- 
pared with that theretofore followed by Red and White. 

Red and White on the other hand contends that Modern Marketing 
was organized not for the purpose of evading the law but in a good 
faith attempt to comply with it. It admits that it was a buyer con- 
trolled organization and for that reason came within the proscription 
of Sec. 2(c). It strenuously disclaims, however, that it was a buyer’s 
agent, as found by the Commission. It insists it was an agent for 
the sellers. While it may be that the Commission has unduly stressed 
the importance of the operations by Red and White during the pe- 
riod it was conducting a lawful business, we think under the circum- 
stances surrounding the organization of Modern Marketing such tes- 
timony was material and throws considerable light upon its activities. 

‘We find it unnecessary to relate in detail the voluminous testimony 
concerning Red and White prior to the enactment of the provision in 
question. We have considered it and think there is no doubt but that 
it was not only buyer controlled but that it was a purchasing agent 
for the buyers as found by the Commission. Red and White was 
organized by a group of wholesale grocers on December 27, 1927, 
under the laws of the State of New York. Its capital stock was 
owned in its entirety by wholesale grocers. It acquired through a 
license agreement with its principal incorporator, Mr. S. M. Flick- 
inger, certain brands herein referred to as Red and White brands. 
On June 18, 1932, it created a corporation under the name of 
Kitchen Products, Inc., which was a wholly owned subsidiary of 
Red and White and a holding company for certain Red and White 
brands and trademarks. Flickinger, president of Red and White, 
was also president of the buyer petitioner, S. M. Flickinger Co., Inc. 
He continued as president of both companies until his death in 1939. 

The stockholders of Red and White, situated. throughout the 
United States, were engaged in the sale and distribution of groceries 
and allied products under Red and White brands. Each stockholder 
was required to promote the sale of Red and White branded prod- 
ucts to the consuming public eroceh Red and. White retail food 
stores associated with it. 

At the beginning of its organization, the following resolution was 
adopted by its stockholders: 

“That this company enter into a grocery products brokerage busi- 
ness, (a) obtaining from its stockholders and others orders for 
products bearing the Red and White, Serv-us, and other approved 
brands, and, (b) distributing orders for grocery products so solicited 


MODERN MARKETING, ETC. V. FEDERAL TRADE COMM. 945 

\ 
among approved manufacturers, canners, packers, and wholesalers, 
who will ship the goods to customers, make collection, and pay to 


_ this corporation a suitable brokerage fee for its services.” 


The language “distributing orders * * * so solicited among 
approved manufacturers” discloses that Red and White at its very 
inception was intended to represent its stockholders in the pur- 


chase of products rather than the manufacturer in their sale, If 


there be any doubt, however, as to the situation which was intended 
and which as a matter of tact existed, it is dispelled by the contracts 
entered into between Red and White and its stockholders. By such 
contracts, the stockholders were granted authority to sell products 
packaged under Red and White brands in their respective operative 
territories. Each stockholder was allowed the exclusive right to sell 
in a designated territory, as well as the exclusive right to sell 
Red and White branded products, to Red and White retail affiliated 
outlets in the franchise territory. The stockholders were allowed to 
purchase “seasonable” canned goods such as fruits and veg[975] 
etables at a saving in price as compared with prices quoted by Red 
and White. On items so purchased, Red and White agreed to supply 
the jobber with labels at cost plus a reasonable handling charge. 
Such items, however, were required to be submitted to Red and 
White for approval as to quality. ( 

Certain provisions of these contracts are of particular significance. 
They provide: 

“* * * the Jobber agrees that such. Red and White Brand 
* * * products shall be purchased by said Jobber or its succes- 
sors, only from or through the Corporation and subject to the con- 
ditions herein set forth; on which purchases the Corporation shall 
have the right to receive and collect from the manufacturer, packer, 
canner or shipper a reasonable brokerage commission. * * * The 
Jobber agrees to buy from or through the said Corporation Red 
& White Brand * * * products * * * a total of not tess 
than One Hundred Twenty-five Thousand Dollars ($125,000.00) 
during the first year from the date of this contract and not less than 
One Hundred Twenty-five Thousand Dollars ($125,000.00) * * * 
worth during * * * each succeeding year.” 

These contracts are for a term of four years and thereafter are 
automatically renewed “provided the Jokber shall have purchased 
through the Corporation merchandise under the Rea & White 
Brand * * * during the preceding year, a total of not less than 
One Hundred Twenty-five Thousand Dollars ($125,000.00).” ‘Thus, 
the effect of these contracts was to authorize Red and White to pur- 
chase on behalf of the buyers a minimum amount ot products and 
to collect from the manufacturer a commission thereon. 

‘Red and White also made contracts with the sellers, in- mee it 
was agreed that the seller “is to offer through the Corporation (Red 
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and White) the following commodities bearing the brand or brands 
of the Corporation and that he will confine the sale of such brands 
exclusively to Red and White wholesale supply houses.” Red and _ 
White was given the right to approve the quality of the merchan- 
dise, and the manufacturer agreed that the price to Red and White 
supply houses would be no higher than “merchandise of equa! quality 
to other buyer or buyers, however brokerage paid to the Corporation 
shall not be considered as part of the price.” The manufacturer also 
agreed “to send copies of all invoices covering shipments to Red & 
White supply houses, immediately after shipment is made. to Red 
& White Corporation, Chicago, and to the branch office from which 
order was received or into whose territory shipment was made.” 


Usually the orders were placed with sellers by Red and White for 
its stockholders. On some occasions, however, the orders were sent to 
the sellers directly by the stockholders. In either instance. brokerage 
on the sale was paid to Red and White. In some cases the stockholder. 
when submitting its orders to Red and White, would specify the 
seller to whom the order was to be submitted. In numerous cases, 
however, the name of the seller was omitted from the order and in 
such instances Red and White determined who the seller should be. 
Red and White stockholders handled products under brands other 
than Red and White. Orders for such products were placed with 
the seller’s own salesman. 

Red and White maintained a merchandising, advertising and a 
store development service. Under its merchandising service, it 
distributed to its stockholders price lists of commodities manufac: 
tured by sellers with whom it had working arrangements. Personal 
calls were made by various employees of Red and White upon 
stockholders to promote the sale of Red and White branded stock 
through such stockholders. The advertising service was .naugurated 
in 1933, and consisted of numerous publications prepared by Red 
and White for distribution to the Red and White retail stores. The 
stockholders were charged for this advertising matter and they in 
turn were reimbursed by Red and White retail stores. Later, each 
stockholder was allocated a certain amount for advertising within 
its territory and the Red and White retail stores were reimbursed 
from such allocation the money expended for advertising. The 
record discloses the amount of commissions which Red and White 
received from sellers on account of purchases by its stockholders 
for different years. For the fiscal year ending November 30, 1936. 
Red and White collected from sellers the sum of $340,092.94 as fees 
and commissions upon the purchases of Red and White stockholders. 
This exact amount was paid to such stockholders as advertising al. 
lowances to promote the sale or Red and White branded products 
through such stockholders. Thus it is plain that such stockholders 


MODERN MARKETING, ETC. VU FEDERAL TRADE COMM, 947 


received the entire benefit of the bro[976]}kerage collected from the 
sellers by Red and White. 

The store development committee, sometimes referred to as the 
field service committee, was organized by Red and White to promote 
the affiliation of retail outlets with the stockholders. In this con- 
nection, a field man was employed whose duty it was to promote the 
Red and White brand of products to the retail outlets. Conven- 


tions were held annually, in each of the six regions intc which the 


United States was divided, for the stockholders and their retail 
affiliated Red and White food stores. The purpose of the conventions 
was to build up the enthusiasm of Red and White stockholders and 
their retail food stores for Red and White branded products. At 
such conventions “pep” speeches were made and educational matter 
presented for the purpose of promoting the sale of Red and White 
branded products through the retail stores. Suggestive bulletins 
were distributed to the stockhglders and by them to the retail stores 
regarding supervision and management of such stores. These field 


activities were financed by Red and White. This feature of Red 
_ and White’s business has been continued by it since the organization 


of Modern Marketing. 

This brings us to a consideration of the status occupied by Modern 
Marketing. As already shown, its organization followed shortly 
after the enactment of the Robinson-Patman Act. In fact, it was 
the direct result of such enactment and was for the purpose either 
of compliance, as contended by petitioners, or of evasion, as claimed 
by the Commission. We need not decide or even express any opinion 
as to the motive which activated its organization. The mere cir- 
cumstance of its organization is not inconsistent with petitioners’ 
contention that it was for the purpose ot compliance. Regardless of 
the motive, however, the question remains as to whether its ac- 
tivities violated the provision. 

All of the stock of Modern Marketing was purchased by former 
employees of Red and White, and a majority of its shares were pur- 
chased by Mr. Asa Strause who held the position of secretary-treas: 
urer and general manager of Red and White. Another stockholder, 
formerly a “merchandise man” for Red and White, became secretary 
and divisional manager for Modern Marketing. Another, formerly 
advertising manager of Red and White. was elected vice president 
of Modern Marketing, where he performs practically the same 
duties as he performed with Red and White. Another stockholder, 
formerly employed by Red and White as manager of its San Fran- 
cisco branch, performs practically the same function for Modern 
Marketing, and another, formerly employed as branch officer of the 
Buffalo office of Red and White, was emplcyed at the same time 
as branch officer for Modern Marketing. All of Red and White’s 
twenty-four employees in the Chicago office except four were em 
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ployed by Modern Marketing. Numerous other Red and White em- 
ployees at different branch offices were employed by Modern Market- 
ing. The office furniture and equipment owned by Red and White at 
its Chicago as well as several of its branch offices was purchased by 
Modern Marketing. 

Shortly after, it became evident that Red and White could not 
lawfully operate as it had. Conferences took place between Strause, 
secretary and general manager of Red and White, and Flickinger. 
president of Red and White, relative to the formation of Modern 
Marketing. It was proposed by Strause that Modern Marketing be- 
come the. licensee of Red and White brands. A plan was finally 
agreed upon, approved by the board of directors of Red and White, 
which resulted in a license agreement, executed October 14, 1936, 
between Red and White as Licensor and Modern Marketing as 
Licensee. 

This agreement among other things in an introductory clause re- 
cites: 

“Whereas, said ownership and control of said brands, * * * 
are subject to various existing contracts between the Licensor and 
its stockholders and/or others.” 

It then provides: 

“The Licensee for the period of one year from the date hereof 
shall have the exclusive right, privilege and authority throughout 
the United States to use and deal in, with jobbers or wholesalers, 
the brands, * * * and to sublicense manufacturers to pack, 
ship and sell to jobbers or wholesalers goods and merchandise bear- 
ing said brands, * * * subject, however, to any and all existing 
contracts between the Licensor and its stockholders and/or other 
relative tosaid brands * * *,” 

‘If we understand the meaning of this provision, and we think 
we do, Modern Marketing merely stepped into the shoes formerly 
occupied by Red and White and assumed all contractual obligations 
existing [977] between Red and White and its stcckholders. Red 
and White, as heretofore pointed out, by contract with its stock- 
holders received its authority to collect brokerage from the sellers, 
and it also obligated its stockholders by the same contract to pur- 
chase from it a minimum amount of Red and White products an- 
nually or run the risk of forfeiting their franchise. The license 
agreement between Red and White and Modern Marketing having 
been made subject “to any and all existing contracts between” Red 
and White and the stockholders, it appears reasonable to conclude 
that Modern Marketing received its authority from the stockholders 
of Red and White to collect brokerage from the sellers. By the same 
token, the stockholders of Red and White were obligated to pur- 
chase from Modern Marketing a minimum amount of Red and 
White products annually, and in the case of failure to do so would 
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forfeit their contract with Red and White. This relation alone as- 
_ sumed by Modern Marketing relative to thé stockholders of Red 
and White furnishes strong support for the Commission’s finding 
that Modern Marketing is controlled by Red and White and the 
buyers and that it in fact acts on their behalf. 

There are many other relevant circumstances which point in the 
same direction and which are inconsistent with petitioners’ conten- 
tion that Modern Marketing was a bona fide brokerage agent of 
the sellers. Under the license agreement, Modern Marketing was 
prohibited by Red and White from licensing any other person or 
firm to use or deal in the brands. It was granted the right of al- 
lowing sellers to pack goods under Red and White brands, but such 
sellers could only sell such: products through Modern Marketing. It 
was provided that Modern Marketing was to furnish labels to the 
Red and White stockholders at cost plus a handling charge of 15 
percent, and that the goods purchased under Red and White brands 
should be of a grade and quality approved by Red and White Cor- 
- poration. The mere fact that Red and White retained the right to 
_ pass judgment upon the quality of the goods which the sellers dis- 

tributed through Modern Marketing 1s indicative of control by 

Red and White. ( 

Another indication of control lies in the fact that Modern Mar- 
keting was precluded from sublicensing anyone to deal in Red and 
White branded products. In this connection, it is also pertinent to 
note that Red and White brands are owned and controlled by Red 
and White and its stockholders. Without the use of these brands, 
Modern Marketing could not exist. The record shows that at least 
70 percent of the total pusiness done by Modern Marketing was un- 
der Red and White brands. Some 30 percent of its business was 
under manufacturers’ and jobbers’ brands, but it is reasonable to 
believe, as pointed out by the Commission, that even this business 
was acquired largely, if not entirely from Modern Marketing’s right 
to use the Red and White brands. In addition to the licensing agree- 
ment between Modern Marketing and Red and White, agreements 
were entered into between Modern Marketing and the stockholders of 
Red and White for the advertising of Red and White branded 
products. Modern Marketing agreed with the Red and White stock- 
holders to allocate money to such stockholders for the promotion 
and sale of Red and White branded products only. ; 

A further circumstance relied on by the Commission as evidenc- 
ing control by Red and White resides in the terms of the license 
agreement between Red and White and Modern Marketing, by which 
the license was to extend for the period of one year from October 1, 
1936, subject to renewal for successive yearly periods upon terms 
and conditions to be agreed upon mutually “unless either party shall 
before September 1 of any year, give written notice to the Presi- 
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dent of the other party of its mtention to terminate the license at 
the end of such yearly period.” Under this provision. Red and 
White had a right to cancel the license agreement at the close of 
any year by written notice. It is true that at the end of the first 
year, the license agreement was renewed for a period of three years 
from October 1, 1937. While this power of cancellation may not 
in itself be evidence of control by Red and White, yet it carries with 
it the power to enforce control which we think has otherwise been 
established. 

As heretofore pointed out, Nash-Finch, a buyer-defendant, ad- 
mitted by its answer that it placed orders for its requirements of 
Red and White products through Modern Marketing. True. it 
denied that the latter was its agent, but 1ts admission clearly implies 
that Modern Marketing was acting for it and is inconsistent with 
the theory that Modern Marketing was a salesman of the sellers. 

{978} Sec. 2. (c) makes it unlawful to pay brokerage “to the 
other party to such transaction or to an agent, representative, or 
other intermediary therein where such intermediary is acting in 
fact for or in behalf, or is subject to the direct or indirect control 
of any party to such transaction.” We are of the view that the proof 
firmly supports the Commission’s conclusion that Modern Marketing 
comes within the meaning and purpose of this language, notwith- 
standing the fact that certain testimony offered by the petitioners 
might reasonably lead to a contrary result. We also are of the view 
that the proof sustains the finding that it was the agent or repre- 
sentative of Red and White and the buyers, and certainly that it 
was an intermediary under their “direct or indirect control.” 

Looking at the realities of the situation in contrast to mere form, 
it is evident that the only change of any consequence effected by the 
organization of Modern Marketing and its licensing agreement 
with Red and White was to change the ownership of the buyers’ 
agent. None of the stock of Modern Marketing was owned by Red 
and White or the buyers; it was a separate entity whose stock was 
owned by parties other than buyers. This fact, while a circumstance 
to be considered, does not disprove that Modern Marketing was con- 
trolled by the buyers or that it was an intermediary subject to their 
direct or indirect control. As was said by the court in the Biddle 
case, supra, page 690: 

“While the Biddle Company was disassociated in ownership and 
management from either buyers or sellers, direct and indirect con- 
trol can be exercised by buyers or sellers over a broker in trans. 
actions of purchase and sale by means other than participation in 
the broker’s ownership and management.” 

In view of what we have said, the voiuminous testimony offered 
by petitioners, upon which their argument is largely predicated, is 
of little consequence and certainly not determinative. It is true that 
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Modern Marketing subsequent to its organization entered into brok- 
erage contracts with the sellers and received commissions for serv- 
ices rendered. We assume, in fact we chink the proof shows, that 
such services were genuine and of benefit to such sellers. This is 
not disputed by the Commission, in fact it is conceded, but it is 
claimed that such services were incidental to the main activities of 
Modern Marketing which were performed on behalf ct Red and 
White and the buyers. Sec. 2 (c) has been construed in numerous 
cases as prohibiting the payment of orckerage commission under 
such circumstances. The court in Oliver Bros., Inc. et al., v. Federal 
Trade Commission, 102 F. (2d) 768, 770 [28 F. T. C. 1926;3S. & 
D. 86], said: 

“While such services resulting in sales by the sellers and obviating, 
no doubt, the adoption of other sales defenses, are of undoubted bene- 
fit to them, this benefit is incidental and is an entirely different thing 
from the rendering of services by an agent responsible to the seller 
as principal.” 

In Great Atlantic & Pacifie Tea Co. v. Federal Trade Commission, 
106 F. (2d) 667, 674 [29 F. T. C. 1591; 3S. & D. 146], the court 
stated : \ ‘ 

“The phrase ‘except for services rendered’ is employed by Con- 
gress to indicate that if there be compensation to an agent it must 
be for bona fide brokerage, viz., for actual services rendered to his 
principal by the agent. The agent cannot serve two masters simul- 
taneously rendering services in an arm’s length transaction to both. 
While the phrase, ‘for services rendered,’ does not prohibit pay- 
ment by the seller to his broker for bona fide brokerage services, it 
requires that such service be rendered by the broker to the person who 
has engaged him. In short, a buying and selling service cannot be 
combined in one person.” 

Sec. 2(c) has been similarly construed in Quality Bakers of 
America v. Federal Trade Commission, 114 F. (2d) 398, 399 [81 
F. T. C. 1858; 3 S. & D. 287], and in Webb-Crawford Co., et al. v. 
Federal Trade Commission, 109 F. (2d) 268, 270 [30 F. T. C. 1680; 
3 S. & D. 184]. We agree with the construction that Sec. 2(c) pro- 
hibits the payment for services rendered by a broker who is related 
to the opposite party in any of the ways designated in the provi- 
sion. Furthermore, we are of the view that where such relationship 
exists it is immaterial whether the services rendered the seller were 
genuine or fictitious and whether they were incidental or otherwise. 
Even good faith on the part of both the broker and the seller can- 
not be utilized to escape the condemnation of the provision. , 

We also think that the proof supports the Commission’s ‘findings 
to the effect that brokerage fees collected by Modern Marketing from 
the sellers upon purchases made on behalf of the buyers were 
distributed to and accepted by such buyers and Red and White. 
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True, the distribution was not direct as it was in some of the [979] 
eases to which we have referred. The fact, however, that it was 
more subtle does not change its purpose or effect. For the year 
from December 1, 1936 to December 1, 1937, Modern Marketing had 
a brokerage income of $320,658.56, received from its sellers upon 
purchases by stockholders of Red and White, and of this income it 
paid to such stockholders $135,712.85. as advertising allowances for 
point-of-sale advertising. It does not seem unreasonable, as argued 
by petitioners, that money thus expended for advertising increased 
the consumer demand for Red and White products and therefore 
was of benefit to the manufacturer as the seller of such products. On 
the other hand, it must be conceded that such advertising was for 
the benefit of Red and White stockholders and buyers, in fact we 
think it was for their primary benefit, and that such allowance for 
advertising must be treated the same as though it had been paid to 
such buyers without any restriction as to the manner of its use.. 

Red and White received directly from Modern Marketing $30.000 
per annum by reason of the license agreement between it and Mod- 
ern Marketing for the use by the latter of the labels owned by Red 
and White. Modern Marketing did not keep its brokerage income 
separate from its other income. Petitioners argue that there is no 
proof but that this license fee was paid from income of Modern 
Marketing other than its brokerage fees. This conceivably could be 
the fact, but we think it is also true, as pointed out by the Commis- 
sion, that all of Modern Marketing’s income was the result directly 
or indirectly of the license agreement and its right to use the labels 
of Red and White. Without such use it could not have existed. 
The great value and worth of the labels owned by Red and White is 
emphasized by petitioners. The value and worth of such labels 
after their use had been licensed to Modern Marketing could only 
be maintained through the activities of the latter. This result was 
achieved by the allocation of money to the stockholders of Red and 
White and by other services rendered by Modern Marketing. We 
think it cannot be logically contended but that Red and White re- 
ceived a direct benefit from the commissions collected by Modern 
Marketing from the sellers. Moreover, the buyers were stockholders 
of Red and White and the allowances received by them from Mod- 
ern Marketing on account of their purchase of Red and White prod- 
ucts inured, even though indirectly, to Red and White itself. There 
is no point in further relating or discussing numerous other circum- 
stances relied upon by the Commission in support of its finding thai 
Red and White and the buyers accepted brokerage fees from Modern 
Marketing which had been received by it from the sellers. 

Red and White and the buyers, as well as Modern Marketing and 
the sellers, have filed separate petitions for leave to adduce addi- 
tional testimony. All of such testimony was offered at the hearing 
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before the Examiner and its admission denied. We see no occasion 
to set forth or discuss it. We have examined the record and are 
satisfied that in the main such evidence 1s not material to the issues 
involved. Especially is this so in view of the determination which 
we have made of such issues. We might add that in our vpinion the 
rulings of the Examiner on the admission of evidence were as free 
from error as could reasonably be expected considering the length 
of the hearing and the volume of testimony which was offered. The 
petitions are denied. 

Modern Marketing contends that even if the order is not set aside 
it should be modified. We do not agree. A reading of the order dis- 
closes, so we think, that it is predicated upon the tindings of the 
Commission which we have approved.! It may be, as argued, that 
the order will work a hardship upon Modern Marketing. If so, 
that is the fault of the congressional enactment and not the Com- 
mission’s order. The harshness of the order, if such is the case, 
{980] constitutes no legal reason for its non enforcement. 

The petitions and each of them to set aside and vacate the Com- 
mission’s order are denied. The cross-petition by the Federal Trade 
Commission for enforcement of its order is allowed. A decree will 
be entered accordingly. 


1The order directs: 

“1. That the buyers cease and desist from accepting from sellers any brokerage fee or 
commission, or discount or allowance in lieu thereof; and from accepting from Red & 
White or Modern Marketing, any »rokerage fee received by the two corporations from 
such sellers, either in the form of money or credits, or in services or benefits provided by 
the two corporations through the use or expenditure of any such brokerage. 

“2. That the sellers cease and desist from paying to any such purchasers, or to 
Modern Marketing or Red & White, anything of value as brokerage or other compensation. 

“3. That Modern Marketing cease and desist from receiving brokerage fees from the 
sellers; and from transmitting such fees to the purchasers or to Red & White, either 
in the form of money or credits, or in services or benefits furnished by it through the 
use or expenditure of such fees. 

“4. That Red & White cease ind desist from accepting from the sellers, or from 
Modern Marketing, any brokerage fee; and from transmitting any brokerage fee to 
such purchasers, either in the form of money or credits, or in the form of services or 
benefits provided hy it through the expenditure of any such brokerage fees.” { 


650780—47— 64 


<a , uy Sorhitaieceys, Rep a at cae a 
bgt, | abidaa yeauupieswiy-welievereul Tb neath a ¥ ee te 

cent eeilgb Pa sm einai fara : Sarthe ltl mart 

x x «Soe: i r ze 

as ee Sean 


iz : ae Gb jeter Atewreatest ane tek i iitnats css His out b 
ae “ate gekt-esin: ev browabien tou Stored bee rise Liveh enment 


on aint? Wien “aabterert igen =e, Ee chokes subcta lees ‘ 
; Miter meneen a eatobe led rele ae esses, Mc Tite Me 


Ps a a 5h Sn pe jm " a ae 
= ae we Ns a ae =O - =e ; Ea | ‘ _ 
ia ae 3, ay wueiieet tte ee Hee be ahtied apy rapa hitlaaims anaes 


ve rm Teel, CreaREN Rae a an FG d Teg. aL MS, Saas eles, we, a j re pes 
ee oe ye | TOK GIS Hees Ree va: de ae ae lee aia Me Fy pease t Sip 
vad ms XP Tabs Wo Ry eer itoe ae! Fite a’ BF Ge ihe 7% oe re ie AE a” vie (a BAe vi 
mae 4 < “pease ty of, ifaare, We yrs: Son: Fe Moly, are ont pee 
aa ee Ver igh nas CT ities itis * Hd ri sini Ont Miauh See oe er 
m. SraPAncelng aon ete = Masts BES Ves ee sd ae We 
| ies wee RTD 233) seneyens ES asaort: adi eta tee ae 7 pists be aplb ores 
> Piha FO FBR ot A ei ee ds ot eed a See mere 
tee “pee wrtter 24, Eraletaig: aOR py wie We ee wlious We ae 
et sean « ppt macnn alent | eve Aas Iacag 
(madl ya wotes Shen ge “p 7, a stew. Fi SS op meets ony & a 
; et 04) sen AIG Tire “suitriny: ESS Oee. OR hb So fender fre ramet 
oon = ti ms i Hie ee | nsiou Soe Lh Agta ts 
» bea | syemsard & a 255 jy ogee eas = ae a ae ; 
ie bs ie oats tli 7 ; ~* 
$ page , af a woe 
r F ay ‘ 
1 , _— Fe . } 
» Ps ~ a mua’ mi 
vi . * 
# f re Ss 
* =, 4 2 
f , aS 
tae VP 
Z i a 
; ‘ 
ip] 


PENALTY PROCEEDINGS 


Within the 6-months period covered by volume 40, $7,900 in pen- 
alties were assessed for violations of cease and desist Orders 3 in the fol- 
lowing cases: 


United States v. Rango Tablet Company, et al., United States 
District Court for California, Southern District; $5000 penalty 
assessed with $23.10 costs, on January 23, 1945. 

Albert F. Cooley, doing business as Rango Tablet Company, etc., 
his representatives, etc., in connection with the offering for sale, etc., 
in interstate commerce of the products known as Daddy Rango’s 
“H and H Tablets,” Daddy Rango’s “Laxative Herb Tablets,” etc.. 
was ordered as of December 18, 1936, forthwith to cease and desist 
from representing: 

(a) That Daddy Rango’s Laxative Herb Tablets or any other 
products of substantially the same composition and ingredients are 
a cure, remedy, or competent and adequate treatment for con- 
stipation, headaches, dizzy spells, neuritis, rheumatism. over-acid 
condition of the system. back troubles, liver and kidney troubles, 
and for removing poison from the system; or that said tablets are 
not habit forming no matter how long taken; 

(6) That Daddy Rangc’s Sunshine Kelp Tablets or any aber 
products of substantially the same composition and ingredients are 
a cure, remedy, or competent and adequate treatment for goiter and 
for a run-down condition; that they promote growth and build 
sturdy bones and teeth in children; that they will supply all the 
minerals necessary to the human body, and assure buoyant and vigor- 
ous health; that they produce health and happiness; that they will 
prevent goiter; that said tablets possess and impart to those taking 
them the therapeutic, medicinal, and beneficia! effects of natural sun- 
shine; that said tablets are rich in organic minerals and bring to 
the daily diet an abundant supply of iodine, copper and iron, and 
that said tablets are an ideal food supplement ; 

(c) That Daddy Rango’s Asthma and Hay Fever Remedy or any 
other product of substantially the same composition and ingredients 
is a cure, remedy, or competent and adequate treatment for asthma 
and hay fever; 

(d) That Daddy Rango’s H and H Tablets or any other products 
of substantially the same composition and ingredients are a cure, 
remedy or competent and adequate treatment for over-acid condi- 
tion of the system, neuritis, dizzy spells, headache, backache, rheu- 
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matism, stomach ulcers, gastric ulcers, duodenal ulcers, and for the 
removal of impurities from the body ; 

(e) That any of said products have such therapeutic value to 
constitute a proper, competent, and adequate treatment or remedy 
for the diseases, ailments, maladies, and conditions of the human 
body named herein (D. 2641, 24 F. T. C. 244). 


United States v. Rogers Redemption Bureau, etc., United States 
District Court for Minnesota; penalty of $400 assessed on February 
1, 1945. 

Matthew A. Willis, trading as Rogers Redemption Bureau, or 
under any other name, his representatives, etc., had been ordered as 
of March 1, 1939, in connection with the offering for sale. etc.. of 
silverware or sales-promotional plans. including premium certifi- 
cates, gift cards, or coupons redeemable in silverware or other articles 
of merchandise in commerce, to cease and desist from: 

1. Representing, through use of the word “Rogers,” either alone 
or in connection with any other word or words, in a corporate or 
trade name, or through statements in advertising, or in any other 
manner, that respondent has an interest in, forms a part of, or has 
any connection with Oneida, Ltd., manufacturer of Wm. A. Rogers 
silverware; provided, however, that this order shall not be con- 
strued to prohibit the respondent from dealing in Wm. A. Rogers 
silverware. 

2. Representing that certificates, gift cards, or other similar de- 
vice can be redeemed in silverware or other merchandise unless and 
until all of the terms and conditions of such offer are clearly and 
unequivocally stated in equal conspicuousness and in immediate 
connection or conjunction with such offer and there is no deception 
as to the services or other actions to be performed or the price to be 
paid in connection with obtaining such silverware or other articles 
of merchandise. 

3. Representing that the purchase price for saia certificates or 
gift cards will be refunded to the dealer purchasers thereof or that 
the respondent will supply to such dealer purchasers without charge 
display sets of silverware, to become the property of such dealers, 
unless and until such are the facts and unless all of the terms and 
conditions of such offer or offers are clearly and unequivocally 
stated in equal conspicuousness and immediate connection or con- 
junction with such offer or offers and there is no deception as to 
the services or other actions to be performed by the dealer pur- 
chasers in connection with obtaining such refund and display net 
of silverware. 

4. Representing that a complete set of silverware or any specific 
item of silverware can be acquired through the redemption of such 
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oe ae gift cards, or similar devices unless and until such is the 
Fact. \ 

5. Using any representations with respect to the number of certifi- 
cates or gift cards required to be redeemed in order to obtain any 
specific merchandise, which representations do not clearly and ac- 
curately disclose the number of such certificates or gift cards actu- 
ally required to obtain such merchandise (D. 3198, 28 F. T. C. 877, 
889). 


United States v. Lanteen Laboratories, Inc., et al.; United States 
District Court for the Northern District of FORE $2500 ier 
~ assessed, with $26.22 costs, on February 19, 1945. 

isichtiean Laboratories, Inc., et al., cdi officers, etc., in phuneetton 
with the offering for sale, Sion of seeuled feminine hygiene prepa- 
rations and appliances, known and sold under the names “Lanteen 
Blue,” “Lanteen Brown,” etc., or any other preparation or appli- 
ance composed of similar ingredients or possessing similar charac- 
teristics, in interstate commerce. were ordered as of April 1, 1939. 
to cease and desist from representing: 

1. That any of said preparations or appliances. whether used 
alone or in connection with any other preparation or appliance, 
forms or constitutes a competent treatment, remedy or preventive 
of ill health of any nature, or is of any beneficial therapeutic value. 

2. That the use of any of said preparations or appliances, whether 
used alone or in connection with others of said preparations or ap- 
pliances, will prevent conception. 

3. That the appliance now known as and sold under the name 
“TLanteen Browne,” described as a diaphragm, or any other of said 
appliances, will fit all anatomies or all normal anatomies. 

4. That any of said preparations or appliances has been tested 
_ and approved by an independent non-profit organization, or any 
organization, devoted to scientific research on questions involving 
the methods of preventing conception and the prevention treatment 
and cure of the diseases, maladies and conditions peculiar to women, 
or that respondents are noted on account of the manufacture and 
sale of high class pharmaceutical products, when such is not the fact. 

5. That any of said preparations or appliances is prepared, de- 
signed, approved or recommended by a member or members of the 
medical profession, when such is not the fact. 

6. That any of said preparations or appliances may be used with 
safety and without deleterious effects by all women. 

7. That the use of a diaphragm, or the so-called ena 
method, is the only method that has the approval of medical special- 
ists, marriage hygiene: clinics and hospitals, or that the use of the 
diaphragm or the so-called diaphragm method is reccgnized by 
medical specialists, marriage hygiene clinics and hospitals as su: 
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perior to all other methods for the prevention of conception, or that 
such an appliance or said method provides complete security against 
the hazards of “foreign” germ life. 

8. That any of said preparations or appliances (a) destroys germ 
life, (b) gives double protection, (c) insures complete reliability, 
(d) provides complete security against the hazards of “foreign” 
germ life, (e) acts as a prophylactic, (f) has the full approval of 
specialists in the medical profession, marriage hygiene clinics or 
hospitals, (g) is recognized as superior to all other products of a 
similar type, or (h) will bring health, happiness and freedom to the 
user thereof (D. 3051, 28 F. T. C. 1297, 1308). 


United States v. Magnecoil Oo., Inc.; United States District Court 
for Utah; dismissed on the merits, June 21, 1945. 

The Commission as of October 6, 1989, had ordered Magnecoil Co., 
Inc., its officers, etc., directly or through any corporate or any other 
device in connection with the offering for sale, etc, of its blanket 
or other devices fitted with wires or other conductors for the trans- 
mission of electric current, in commerce, to cease and desist from: 

1. Representing that the use of said products has any therapeutic 
value in the treatment of any ailment, disease, disorder, or condition 
of the human body other than that which is obtained by the ap- 
plication of heat to the exterior of the body or any part thereof. 

2. Representing that the use of said products produces any radio- 
magnetic or thermoelectromagnetism which will be transmitted to, 
or have any effect upon, the human body. \ 

3. Representing that said products have been endorsed, tested, 
used, or recommended by hospitals, members of the medical profes- 
sion, or any other parties, when such is not the fact. 

4, Representing that respondent has or maintains a laboratory 
unless respondent owns, operates, or controls a scientific laboratory 
and employs trained scientists and technicians and is equipped to 
test its products in the manner and with the methods used by recog- 
nized scientific laboratories. 

5. Representing that respondent has an advisory or consulting 
board of medical experts for analyses or advice, unless and until 
such is the fact. 

6. Misrepresenting in any manner the extent or nature of the 
building space occupied by the respondent in the conduct of its 
business (D. 1846, 29 F. T. C. 1069, 1076). 
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For index by commodities involved rather than by practice, see Table of Commodities, preceding. 
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Boardsioreducation ete es. 22.222. 53 n ss eee eee eee 173 
Wats Ss Buren, Of INUING 8.252 0 es pee se er el a oe 182 
Guarantecs= ema e Soe | ee ee eee 340, 556, 563 
oy Pd ee Ss ee eR pai tite eM ONS ge sas Sas 547 
LOitetime near see Lin 28 os ee ie nS ee eee ee eee 538 
UstonvhotpLoGuctes =o 525-0. ta So ieee = eee 79, 441, 595 
Bsnkraptand close outisales: 205 .2- eens Soe ee cee 662 
Individualeattentiony == sss, =. 225: eae ea ee ee 352 
Indorsement or approval of product, in general _-_____-_-_--1-_---- 325 
Disinterested and scientific sources <--> 4-224) = ee 10 
Majorsollcompanies! <4 S223" eee oo ee eee 43 
State boards ofeducation, etes.- -=92 9... 22 22) ear ee eee 173 
USS Burestwvor Mines] coh. 2 a}. ee ate eee ee eee 182 
Welleknowm organization 25 aes te ener eet pera eee Seas . 116 
Jobs andremployment = -= 4426 345 Se OS eee oe eee eee 352 
Manufacture or preparation of product_______________------.-- 1, 595, 662 
Nature of producto. <2. 2.-- 2 = 49, 213, 320, 369, 441, 492, 512, 595, 645 
Old, used, or second-hand product being new_.______-.____-__-- 260, 662 
WPVOLCUNITIES ML MPLO CU Ct fsx cs Sena Sees ap en ten ee eae 325 
Patents AnUnCOMpnightg a. 2 stant 5502 See eye. pet eae eee ee ee 441 
SE CICES Betas Nevaeh ts feeds NL yc ikD We Gen Wee ese ean ee 51, 182, 340, 647 

Qualities, properties or results of product— 
Antiseptic germicidal iebese. 22 aco. m= ee eee oe 188, 218,678 
Auxiliary, improving and supplementary __-_-___ -_- 21, 43, 182, 441, 448 
(Wleanisitiowee sc sae = kee okt ye A he ae UR e a ae ae ee 213 
Cosmetic, toiletsand. beautifying=_s2. 222.) = oases eae 49, 362 
aD aye CO vihe Se oe es ee ee a SECT BR 518, 678 
Dursbuityeor permanence =: 2- ose = eee a ee 132, 547 
Beonomicalsorysavingw ss 5. soe 2 cee opera a ae en 21, 182, 188, 441 
Hducationalior 1atonmativess-- 2225. ee eee 173, 352 
Functional effectiveness, operation and scope._____.________-- 518 
Medicinal, therapeutic, remedial and healthful________________ 10, 
36, 116, 139, 194, 196, 218, 246, 328, 399, 448, 466, 518, 595, ‘645, 

668, 678. 

Animal Pe sscki ora 4tdo- st G ace as ee nee ee eee ES 
Poultry Ges gece yas at ce ee 21, 678 
Nutritive: 20s de es tee a see eee oe ee ak ee ee 21 
Presenv ite: cayege caste ess 35 g5 ei loath oe eee ee eee 512 
Productive feo sna 0:07 ear ewes Sars tae oO ea ee ee 21, 188 
PUNT Ine. . eee hte a taes et aS, ae eee ee 678 
Reducing”. 2 Ava relsicinn - ee tue ay Ee aoe Sa 448, 492 
Renewing, restoring... os. :ateee soe 7.8 ek ee 79, 512 
Quality’ of produéts..- ou sc. ae ee ee 132 


Seconds, rejects. or inregulars os: wceuenidohulceboubiewaseee st 201 
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Page 
Mefundented art afte siGe. sepreed— Aloe Jools Sanohupdedqio. 194 
a) 5 4 ilbtenchetphedchasbofet deel ice eee ee eee 36, 49, 218, 448, 466, 492 
Sample, offer or order conformance ____....-...-.-------________- 352 
Scientific and relevant facts._________ 1, 116, 139, 246, 323, 325, 399, 518 
Devonds} rejects’ or irrepulars so a Te 291 
DECKCUM Orin aes sees Men eh Sh rn sen kK ee SET ES) 441 
OCTAVE Nea TA sy es ot eS NG IE LOTR SO NO ETE) A GIDL, 18 340 
Source or origin of product— 
Doctors Rpreseription ss A= a EA MSY Sach 79 
VIC Meer ht ee ee en At dn 4 cin von ew oe 116, 423 
Place— 
Domestic product being imported___._.-_._._--__-_-_-_- 49, 455, 484 
Horeifnni generaleesca este were ee ee 30 461, 484 
Spechilonmlinnted witers yeees cs sar were eee =~ - = =P Sy aus 51, 132, 340 
Success, use or standing of product _--.-.-------------- 49, 178, 518, 595 
ennstandhconditions = Ass se Ror ss so a Sea, 320,325, 352 
Desienassistance. os. ae ee ae ee Meee thy SROEP MLN, aagy Bes 
PP EStO HAGA D (io See Ree Sh Arve © Ana 6 oe sm Sm tm yD 2 So 595 
Gnderakiives ps mveenerslesa ass are s+ 4< 5» se UE el 352 
Unique nature:ofiproduct: Sass 5 IS ee) BO I SOS 441 
Aiding, assisting or abetting unfair or unlawful act or practice: 
Through— 
Assisting corporate lottery merchandising on part of officer, pro forma 
Obiectionsynlot wap hstancdinge +a eee es ee Rie I Be 109 
Lending own address, etc., for benefit of fictitious trade organizations 
BNGNCeCEDLIVE SC HEIIES in on en ae ons Saher ne i AEE 84 
Permitting use of own address deceptively by another_____-_._----- 274 
Receiving and disseminating price information, and otherwise aiding 
ingoricd fiangoprogram: saat ee ee ee SR Se 169 
Selltiatiobieny devices<-- -* a5 snes f= sradhas Hee A= ns ~ 65, 73 
Sapmittingwictitionus bid Spa es wes nee: oes A ee ee: eee 427 
Ailments or symptoms, misrepresenting as to (See Advertising, etc.)..-- 116, 139, 246 
Antiseptic and germicidal properties of product, misrepresenting as to. (See 
IRAVEERISIIE ELCs). Sete eee See Se a ae ee eee ee a eee 188, 218 
Approval or indorsement claiming falsely by: 
(See Claiming, etc.) 
By— 
Major OlcOMpAanlessaeraa eso eee oes eee ee cease 43 
State raccucics® season erence aeens Osea users 325 
State boards Gteducation, ete s25_-- 2-226 so e~ eee eee ote ecee 173 
Wie lleno Wwe CONCEL Ben eer seater ae nee een, eS ee oes 116 
Assuming or using misleading trade or corporate name: 
As to— 
BONG: MOUSINe See eee. eee tine erent ieee ee a nF SS FE 320 
Collection agency being— 
stateecouuscllOrseee meee as oe Ae SEI Se ue 303 
Parr business sere ee ee ee er ees eee Saat Sue 303 
cTitist aCONID hi see Aen, eee ee oO LEE ae 303 
Connection and arrangements with others_---------------------- =o 84 


IWellekniawsi oreanization=weres woe. ee ote 116, 423 . 
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Assuming, etc.—Continued. 


As to—Continued. Page 
Correspondence school pom 
Gollesegems «Ser ee eas Se ali ae SOR ee a 51 
University: 20 ame oe sae Bee en en a ee ee 173 
Dealer being— 
Wanutacturers sere e Se oh. ao oe ge a ee ee ee 640 
Prapperis ae ee obese en Se Sa = ee ian ere ae ena ee a ee 640 
Doctor’s design or supervision of product_---.---------+---------- 79 
Domestic: product being imported. __s=. 3525.5 nen a ae eee 484 
ictitious*collection agency 2-22-28 as ss ee oe ee ae ae 51 
Te TYELG yore a ak Se eee ae oe oe ete es 84, 423, 617 
Individualibemg:corporatione 325.550 2 ee ee eee 441 
Individual or private business being professional person or association . 84 
INaturesol@businesst. 22. ee a ec e ae See eee 84, 303, 484, 640 
Naturerolproductes sien. a2 nthe es eae eee te ee ote ee ee 213 
Nonprofit? characters=. 22i262-—teeree: ote na- oe mn pertains re) 617 
Ouvaliticationsm: Soares wae eee a a ee ee eae oe eee 79 
Qualities, properties or results of product— 
Olednaitiveet atte 2 soe oon os ok oe ee ee oe ee 213 
ECONO DIIZIND Werte ee eee wit = cals ee et ote ea ans eee ee 182 
Source or origin of product— 
Doctor’sidesionorgsupervislonen.- — os eos eee oa ee 79 
Place— 
iHorelonminscenera lise se as eee Fo eee eee 484 
TNatlorsbeineicloth manutacturer, alsOsas —o- aes 484 
Auxiliary, improving properties of product, misrepresenting as to. (See Adver- 
bISING TOtC) Mey a elt wom ae a ee a et tee 21, 48, 182, 441, 448 
Bankrupt sales, misrepresenting merchandise as obtained from. (See Offering, 
GUC) ec bhe poke ae tS SE ee aa ae ee a eee 662 
Base price and differentials, combining to fix prices neon use of. (See Com- 
ining: ete.) eames tos. oot eek a enue ee E ts: MAP 696 
Base price piegitimacyOLUsero lames sai me Senne Sere wile yaya renee tyme 696 
Bidding collusively or fictitiously: 
Through— 
Arranging for and submitting fictitious bids_______......._-.______- 427 
Bidding identically on government business. (See Combining, etc.)______-___ 696 
Bonded, misrepresenting business as. (See Advertising, etc.; Assuming, etc.; 
Misrepresenting: business status sets) aesee oe aes eee ae gee ee 320 
Boy Scouts of America, misrepresenting endorsement by. (See Claiming, etc.; 
Misbrandingetcs.Usinovmisleading, ete.) os20- 2. sae eee 201 


Branding product falsely. See Misbranding, etc. 
Brokerage payments or acceptances, discriminating in price through. (See 
Discriminatingsny price) \ 2 oe eee see Oe a ee re ee eee 126 
Bureau of Mines, U.S., claiming indorsement by falsely. (See Claiming, etc.). 182 
Business status, advantages or connections, misrepresenting as to. See Adver- 
tising falsely, etc.; Assuming, etc.; Misrepresenting business status, etc.; 
Misrepresenting directly, etc. 
Claiming or using indorsements or testimonials falsely or misleadingly: ._..__ 595 
As to or from— 
Boy Scouts of America 
City officials 
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Claiming or using indorsements, ete.—Continued. 


As to or from—Continued. Page 

Disinterested and scientific sources._....._...-_-_---_-___-_.___ 10 

LEE TSS boas Saya sar Rapsiaepe, alg eae <tr Aa ci a a alee eae alia ee 260 

Par pOU COMMIS EE ak men ec 43 

Sus tenboards Ol eCUCOhONhetC sso ee me te ee oe 173 

i Wigs a EEE Sg dees ape fal pS lial 2a ee ed 182 

WVEH HOW MTORR MUCH UOT. cor ne een este eh ee aoe 116 
Classifying customers, in concerted price-fixing. (See Combining, etc.)..-. 169, 630 
Cleansing qualities of product, misrepresenting as to. (See Advertising, etc.; 

Assumingtete.s, Using misleading etc.) = 4<..-- eee sc leon te 213 
Coercing and intimidating: 
Customers— 

To purchase or substitute unordered product. 

By withholding refund of deposit on product ordered _._._..--.--.- 604 

To purchase or support product or service_..-.--._-...-.------u a 296 

Suppliers and sellers— 
Porvrant unlawiul price discriminations.._-._-.25-22-- 020-22 leek 578 
Suppliers of competitors— 

Bye poyeoudnevor-chreate GhereOl. = 22 c25- o cent eee fon ee 226 
Collection agency, fictitious. (See Assuming, etc., Enforcing dealings, etc.) 51, 84 
Collection agency stationery, using deceptively. (See Enforcing, etc.)___._- 296 
College, correspondence school misrepresented as. (See Advertising, etc.; 

Assuming, etc.; Misrepresenting business status, etc.) -_--__-_--_------_-. 51 
Collusive bidding. (See Bidding collusively, etc.; Combining, etc.)____--_._. 427 
Color, fixing uniform standards of, concertedly. (See Combining, etc.) ____.- 630 
Combining or conspiring: 

- To— 

Cut off supplies of objectionable competitors___--.---.---------.- - 226 

Enforce or bring about resale price maintenance_._-.-_-.---.------ 226 

Fix prices and hinder competition— 

Through— 
PAPECCING OM PIICG PLAC ICON ES oan So i eS rine a Se ee 696 
Allocating government business by lot_-----.------------- 696 
Association as price maintainer and stabilizer... -.----- 169, 674 
Bid axe OCMC te. see ere ea ee ee 2 ie 169, 674 
Circulating price lists through association and adhering 
DECREE ee Oe ea ee ee 169, 674 
Claisctiving CustOWMens =. een een ee oe tes 169, 674 
Classifying jobbers and consumers and maintaining uniform 
AITICO VCMT CMAs = tee ets cee ae amine eae eS ae 630 
Continuing and expanding N.R.A. “Trade Customs’ dif- 
ferenticls ANGMWNACUICC See oe es ceo eee om 696 
Discontinuing radio phone selling-----------.------------ 570 
Exchanging price information and lists_.-.-.-.-------- 169, 674 


Filing and observing lists of current and future prices... 630, 696 
Fixing and maintaining resale prices and refusing jobber dis- 


COUP RC OMDEICE -CUULCTS = ee ee a one 630 
Fixing compensating price differential _----.---.---------- 570 
Fixing uniform prices, discounts, terms and conditions of 

CAGE les Shoes EE ae ee ee eee 169, 630 
Grading product concertedly ..-.-.-------.-------------- 696 


Holding meetings and exchanging information. ---....----- 630 
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Combining or conspiring—Continued. 
To—Continued. Page 
Fix prices, etc.—Continued. 
Through—Continued. 


Identical quantity differentials -------------=------22<-_-- 696 
Limiting, equalizing, and controlling production and selling 
DUACUICG, eeee teen an ee en a ee ae oe 570 
Refusal to. selratiess= s_ 2" -5e 2-2 - ou eee EE wbe aso 570 
Submitting identical government bids -------------------- 696 
Uniform— 
Contract time limitations, optional clauses, etc -- -- -- 169, 674 
Differentials for variations in color, weight, size, etc_---._ 696 
Hreightsllowances:. -s=--2 <2 42 sae eee a eee 169, 674 
Maximiumidiscounts 22-5 aoe = IR! 9 169, 674 
IBTIORS 2) ee eae Sates Se eee ee ee ee ee 169, 674 
ZOUC. PYICOS = cee 23 oo ote ee ee eee er 696 
Using standard contract form incorporating base price and 
differentidlss. cs. o) oso ses ee eee 696 
To— 
Misrepresent product— 
Through— 
Purported disinterested and scientific sources-___--------_--- 10 
To— ' 
Monopolize sale and distribution— 
Through— 
Collusive and fictitious bids? 7 S22 SVs 222. Se! _ see Ss 427 
Filing invoices of sales with association_______.___________ 630 
Fixing and maintaining uniform standards of size, color and 
CTT nee tinh, ese aan ae aR ese eo ES ere 630 
Fixing quotas and penalizing excess production___________- 630 
Using geographical price zones and identical delivered prices 630 
To— 
Secure unlawful price discrimination. ---.--.--.---~-.-2L22______- 578 


Comparative costs of product, misrepresenting as to. (See Advertising, etc.)1, 260 
Comparative merits of product, misrepresenting as to. (See Advertising, etc.; 
Misrepresenting directly, etc.) --------------- 1, 21, 1382, 260, 328, 518, 547, 645 
“Competitive adjustments’, discriminating in price through. See Discrimi- 
nating in price. 
Competitive products, misrepresenting as to. (See Advertising, etc.) _._.____ 1, 518 
Composition of product, misrepresenting as to. See Advertising, etc.; Mis- 
branding, etc.; Misrepresenting directly, etc.; Neglecting, etc.; Using mis- 
leading, etc. ’ 
Concerted price cutting. See Combining, etc. 
Concealing or obliterating legally required marking: pea 
In violation of Wool Products Labeling Act__-_..___.-£!2-_-_____-_____ 333 
Connection and arrangements with others, misrepresenting as to. See Adver- 
tising, etc.; Assuming, etc.; Misrepresenting business status, etc.; Misrepre- 
senting’ Girectly .6tCe ise cote he oe ee ee AD, Se ne 
Contract forms, standard, combining to fix prices through use of. (See Com- 
bining, 6te,)o 2.0 5° cos ose cme oer ete te eee ae Ae 696 
Corporate lottery merchandising, pro forma objections to, by officer_________ 109 
Corporation, individual misrepresenting business as: (See Advertising, etc.; 
Misrepresenting business status, etc.)_.-..-._--__.-2.____22_/______. Pe pee 
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Page 
Correspondence school misrepresented as: (See Advertising, etc.; Assuming, 
etc.; Misrepresenting business status, etc.) 
Coleg s 5 Aree tbeteeibay | oi Se CE toe so oR bee ac 51 
University iets eee mitere rete th darinntim eqs ves 173 


Cosmetic properties of product, misrepresenting as to. (See Advertising, etc.) 49, 362 
Courtesy cards, offering as deceptive inducements to purchase. (See Furnish- 
ing, ete.;; Offering deceptive, etc.)_..te_dzeneulinsiis. letallogel . io Looe 647 
Cumulative quantity discounts, discriminating in price through. See Discrim- 
inating in price. 
Cutting off competitors’ access to customers or market: 


Through— : 
Collusive and fictitious bidding s:jceziee _tockeus Joc ee deeb Uk 427 
Withholding patronage from recalcitrant seller_._........--.------ 578 

Cutting off competitors’ supplies: 

Through— 

Threatening disciplinary action or otherwise____._--------_--_-_-_- 226 

Dealer classification, in concerted price-fixing. (See Combining, etc.)____- 169, 630 
Dealer misrepresenting self as manufacturer. (See Advertising, etc.; Misrepre- 

Ssentingsbusiness, status etc.) »2.5-55 22... .- gs -nc ns eRe avis 132 

Delaying or withholding corrections, adjustments or returns, improperly -_- -_- 260 

Through— 
Refusing to— 

Cancel order seller can not meet___.. 2212222222222 ee ee 654 

Refund payment on order seller can not meet____-_-__-_--.---- 654 

Delivered price zones, maintaining concertedly. (See Combining, etc.)__----_- 696 
Differentials, fixing concertedly, to cover zones and variations in size, color, 

weightxete.a(See:\Combining sete ba.20. ebee ee ees Seed A. <e 696 


Disclosure, material, failing to make. See Neglecting, etc. 
Discontinuance of false and misleading advertising claims and products. (See 
LV OrtisINe 5 CLC. )icsa een eae EN eT EEN, Sh eR ELS ct Fea Mere Ar el 399 
Discounts, quantity, discriminating in pricethrough. See Discriminating in 
price 
Discriminating in price: 
In violation of section 2, Clayton Act— 


Through— 
Charges and price differentials, generally (2 (a) )— 
‘i@ompetitive adjustments sie: sa .sboss- Jeske enue geuks 388 
Cumulative annual quantity discounts or rebates__-------- 388 
Pooling chain store orders to earn quantity discounts - ------ 388 
Retail chains and volume customers.__....-..----.------ 690 
Sch) ni techisCOlnis@mee tore Maas oe wot at. seaeeeee 388 
Brokerage payments and acceptances (2 (c) )— 
Commission resident buyers_ __-~-_--- gee Wye SH REY 3s 207 
Corporate buying offices of retail chain. ..__..-.----------- 373 
Directiibuyers lace. -elesweecus 126, 241, 286, 314, 420, 610 
Knowingly inducing discrimination through collective purchasing 
LOM aaa (Aah) eae ee Pee eee ne ae area io 578 
In violation of section 5, Federal Trade Commission Act— 
Through— 


Geographical zones and identical delivered prices -. -- ---- ------ 630 
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Page 
Disparaging or misrepresenting competitors or their products: 
Products— 
As to— 
Manufacture or preparation -...--.-------------------------- 1 
Pricéssul ls et) os. Bole eee: Sealares be Savage ess aes 1 
Qualities, properties or results— 
Functional effectiveness, etc---.-------.-------=2--+----+ 518 
Doctor’s design or prescription of product; misrpresenting as to. (See Adver- 
tising etc. ASSUMING Obes serene ace sociale rca ee en lay ene aes 79 
Domestic product, misrepresenting as foreign. (See Advertising, etc.; Mis- 
branding, ete, Using misleagiie wetc. ee. s- ee eee = = eee 49, 455, 461, 484 


Durability or permanence of product, misrepresenting as to.(See Advertising, etc.) 1382 
Economizing qualities of product, misrepresenting as to. (See Advertising, etc.)182, 188 
Educational qualities of product, misrepresenting as to. (See Advertising,etc.) 173, 352 
Enforcing dealings or payments wrongfully: 


Through— 

Claim of accounts insured and prospective action by surety company 296 
Refusing return of unordered goods, and making coercive and de- 

Ceptive claims! . -2.ossso55-5- 5032-225 $e eee eit See 296 

Retaining customer’siproperty.c fas. ees eee Bee ee ae ae 84 

Securing contract signatures falsely and misleadingly ____-__---+---- 51 
Shipping deceptively, without order, and coercively pressing payment 

on loss.or-damage:claims_._J2..tae vies Sollee seas geen 296 

Threatening suit for delivered and unordered goods _-_-__.----------- 260 

Using, deceptively, collection agency stationery_____--__-_-------- 296 

Using fictitious collection or note agency___.-__-.-_-._--_--_----.- 51, 84 
Withholding deposit on order for refusal to accept unordered substi- 

~~ tute goods 125. sei ees AE ae | Se epee Sina ces | ee 654 
Equipment, misrepresenting as to. (See Advertising, etc.; Misrepresenting 

business status ete ))icesl oes eon tee ee ey ee ee 51 
state counsellors, collection agency misrepresenting business as. (See. Assum- 

MY OCUC,) Meier re, Ree oe. Soe as yak bith i en ee 303 


Failing to reveal material facts, unfairly or misleadingly. See Neglecting, etc. 

Fiber content, misbranding as to. See Misbranding, etc. 

Fictitious pricing. (See Misrepresenting prices)____.._..._.-_-----_-___-- 647 
Foreign, domestic product misrepresented as. (See Advertising, etc.)_. 49, 455, 484 
Forwarding unordered goods and pressing payment for, wrongfully. (See 


Bhipping, /etcy). sleds: so_euuLreih 2lineup lenin cubby) ok aos 296 
Freight allowances, fixing uniform (See Combining, etc.)__..___-___________ 169 
Furnishing means and intrumentalities of misrepresentation and deception: 

Through— 
Supplying false and misleading— 
Collection agency questionnaires, etc. _._.__._.-2__--___-____- 303 
“Courtesy cards?’ for"eonsumers’ useud 2os-eeeeolL 20 647 
Geographical price zones, using concertedly. (See Combining, etc)_________- 630 
Germicidal and antiseptic properties of product, misrepresenting as to. (See 

(Aa Vertising, O00.) ii cctitan manuel ce TL Noe aera anes eeete 188 
Government bids, identical, combining to fix and maintain prices through. (See 

Conmibiming; ete.) Foz. Se ee 696 
Government indorsement, claiming falsely: (See Claiming, etc.) 

U.S) Buréau of Minesio24_ 226 ee ae eee 182 


“Hand painted”, misrepresenting product as. (See Misrepresenting directly, 
ete; Offering deceptive, ete.) S222 5... -xceseee. Dee eee 274 
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History of: atk 
Business, misrepresenting as to. (See Advertising, etc.)_._._________ 340, 352 
Product, misrepresenting as to. (See Advertising, etc., Misrepresenting 

DUSIMESSMStAGUS ee SbUN Me es ok oe 79, 441, 595, 662 
" Identical government bids, combining to fix and maintain prices Pract (See 
Cornaimmig@ececy fe Ceeee 696 


Identity misrepresenting as to: 
Business. (See Assuming, etc.; Misrepresenting business status, etc.; 
NMisrepresentingrdirectly, “ete. )c==2 <2es-. 25-0 S0HO BiH | 84, 274, 423, 617 
Product. (See Advertising, etc.; Misrepresenting directly, ete.)_________ 260 
Individual misrepresenting business as corporation. (See Advertising, etc.; 
Musrepresenting *business:status, etc.) 2 SC a0 I otiaio 44] 
Individual attention, misrepresenting as to. (See Advertising, etc.) 
Indorsement or approval, claiming falsely, by: 


(ee Acne OL LGAs One ame wns eee hn Go ne VIETOVIN) | pa 595 
Bosardiotidueationes 1 emis 22 5 i ne at 173 
IDOY- OCOuLs omeAmIerion Se em= 2 A625 ser <Ses- 255 ee 201 
City ouicialsuie sae Nias tans ethene oe Sn n= ns ae TO 325 
IDECtGT Se ae rere ne er oy hee Yee SURO OUGS RONSIIOL'E = 260 
Mit Onno tinconipamiest) eres pte <a SSI 10 ERIE _« 43 
EAC eCle sss Seems Ae ote nn = ms ane = SEBO LOY sea Se 173. 
Welleknowstorcanizations-"2== s2o2 2 eR) ARSC MDI 116 
Invoices of sales, filing with trade association in monopoly conspiracy. (See 
Waoairabsrini ee Le.) eee eae eae rn eeee rrr fount iets PEMEUIES LOSE ETO) A 630 
Irregulars, packaging deceptively. (See Advertising, etc.; Misbranding, etc.). 291 
Limiting production concertedly. (See Combining, etc.)_._---_-_------__-- 570 
Lottery schemes in mechandising, using.See Using lottery schemes in merchandising. 

a PC kyeCra Waa sales severe musings yeatilie 5 OT EE Ee Ee Ss 84 
Manufacture or preparation of product, misrepresenting as to. (See Adver- . 
ISIS CLC) eee ee en ee eR ee ee ee eee 1, 595 

Manufacturer, dealer misrepresenting self as. (See Advertising, etc.; Assum- 
ing, etc.; Misrepresenting business status, etc.)__----_----------- 132, 320, 640 


Medicinal, healthful, therapeutic properties of product, misrepresenting as to. 
See Advertising, etc.; Misbranding, etc. 
Misbranding or mislabeling: 


As to— 

Sompositicnromprocucteaes ast ae wae eo eee eee aeee OLE .-369, 461 
Golditontentee. 2. = oe er ee ee See ee 61 
Wool? Productssbabeling vActe 222s Sse Bee 269, 333, 476 
Domestic product being imported- -------- EAS DOMES 461 

Indorsement or approval— 

Gye SCOULShOMm ANNERIC A Stee ee ee aes. ne ao eet eee ae 201 
Miavonmolmeompanics =r sa = en eee ee 43 

Nature omprodtichetume secs seen] meek de ene aeons 369, 512 

Tyree ce so pec Sn een tee wee es LS al slp cg il lar ll 647 

Qualities, properties or result of product— 

Atomik VA CLC Rees ee eee nee eee ee aiden 43 
Ierese Savill eee ee ee ee ee ee ee ate enn Se oe 512 
TENeWEINGRYE: po ne we ee ee ees ele Coe ee aeeesiaer cemmaeee) 512 
TROUT GN DEER oo a os ess = Sees ee a a a Ne 512 

Quality— 


Seconds; rejects or itregularss. --.~- 52. =~. ~~ 2-25. sos 291 
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Misbranding or mislabeling: 


As to— Page 
Source or origin of product— 
Place— : 
orelonyiny Cenera lene kt aes ae ae ee 461. 
Wino products ieee es eae Pe es es eae 269, 333, 476 
Misrepresenting business status, advantages or connections: 
As to— 
Buasinesssbeing: bonded... 2. 225225-_ 2 eens eee ee 320 
Connections and arrangements with others_---~-------------------- 84 

Gollection» agencies=ty 228 = aS ee it ae eR 296 

Well-known organization 2_ 22225552 116, 260, 423 
Correspondence school being— 

Colleges. 25s to Sate ee eh eee Sa ee Se 51 

(Giniwersitiy 2 See Sos > ren = ee ee ee ee eee 173 
Dealer being— 

Mantifacturer 3222220 222-3. Se a ee ee 132, 320, 640 

Crap pelos. Soes Sales ates ae a ee ae ie ee 640 
Hictitious: collection agency = s2-4-=- =) asec ee ee eee 51 
istorvio ts DUsINess sce ter ees 3255 Sey Rees eee 340, 352 
Wdentitysofbusiness 1a ses tae ote 8 ae eee 84, 274, 423, 617 
Tndividualibeinpicorporation= = <= 5. 2 ee 441 
Individual or private business as professional person or association ___ 84 
oeattonyot, bisiiess sess es = a) = ae Se oe 2 eg 274 
Naturepol. business) .22 5 5. ora ae eee 84, 303, 484, 617,640 
Nonprofit characters g2 32 se ee meee ge 8 ee 352, 617 
Organization and) equipment 2.22 = =: 22 << = eek DL Od 
Personnel and staff— 

DOSY TULA Na Sea a eee aE een SA oes eee ey ee Le eee SSE SS 173 
Plant and equipment— 

Bidueation ales 4. te oP eee neil te ein ee 51. Les 
@ualifications a. 25. sui. Aton eS ae eae a eae ee 79, 340, 518 
Registration; of Jousiness= teen ac se 5 Shee ey De ees eee 318 
Retaileribeing wholesaler = 22 252 oe tes ec a ee 640 
Sizeqand simportance 49a ee hk gg es ee 340, 352 
Stock— 

Bankrupt: andiclose-out:salesie2.. 34s ses a ae 662 
Successson standing == =.- 2 ee a oe =< ag a eee 84, 173 
Tailor being cloth manufacturer also__-_......_____-.-.-2-_--=.-- 484 
Plime sin’ Dusiness yes 2c Seb ce ee Mite vn oe 9sl ea ais. <6 EN 340 


Misrepresenting directly or orally by self or representatives: (See also Adver- 
tising etc.; and in general, Unfair methods, etc.) 
As to— 


Business status, advantages or connections— 


Connections and arrangements with others___________________ 84 

Well-knowm-bijsiness, 5 22 lens- bo ee i en ed Se 260 
Ldenbity. Sas bs Nee eae co aes La 84, 274, 617 
Individual or private business as professional person or association 84 
Locationof bisiieate... = ee as 120 ee 274 
Nature. of business fag: t jews i See Cadre eee eae 84, 303, 617 
Nonprofit, charatter 22.25. oe 2 2 aes Se 617 
Organization. and. operation=a0.. 0): So so ee 617 
Success or standing. . <2). ,ce eau tani oe en 84 
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Misrepresenting directly or orally by self or representatives—Continued. 


As to—Continued. Page 
Comparativemerits of product_=..=.. = 5... 22 ee 260 
CoMmpurHbiVesPLiCee ast ee teen ee eee et tm Sees OURL EE S. B 260 
WOM POSIGlOM OL PLOGUCL ele cee ee ee ee eee eee 260 
TABOO DROUNCG scan oon ete eee cee ee Se 260 
Indorsement or approval— 

LDS) 12 gets stpailg ot pet Sse adorei le Reteates: eR. metab gills pd shail 260 
FE GR NN ee apm at McA gl ps a ial lh oa acres, Pela aN hte ily Bi) 84 
Manufacture or preparation— 

Le GNC hy Oy 1a 20 bh ree pha le ye en dah td Be dink ely ae eee ee, 274 
PUREUES 98 ONGC Een ae ae oe onan oe cee com ee et ee 84, 274 
Nonstandard claracterrot products 22220 te eee ee 84 
Old “and vised product being: new ...-— >=. <s50 2-5. so eee oe = 260 
Pi Ces eye eee ee Se een OT net eee eee ee eee 84, 260, 274 
Qualities, properties or results— 

ROUTER CV SAMUS LVL = see eye ne ee Deine Me eee 260 

Pracuicanty ang standarqizatiOn oe ae ee 260 
LST PEE PUR es a) he O00 LC rd Sk a alg ll fi eh a ha aia = 260 
Sample, offer or order conformance _.____-.__-----_---- 84, 260, 274, 654 
PeciaOrsiMIiLSGcOneTse foe te ee sate nee bee te ee 51, 84, 303 
ticcess Ol UsecOl PrOUNChese: atten a poo tee Seen eee ae ne ee 260 
PE rsa CNCONCIOUS srt ed re ae eee area aan Leet eS 84, 303 

Patriotic and non-commercial objectives ______-__-------------- 617 

Special: advertisine:cCainpaleme oe ee ee 260 

Misrepresenting prices: 
As to— 
Bxagcerated, sichitious being regular _-2-- = 3 ee ee 84, 647 
IS PRUEII ERT COULAL ES mere te es see ene ee eR ae eS a ates oo 647 
INapute so special introductory. --- = sence tee ee Su 1274 
Retatepeny wiolesile se. eo eee eee ee ou 647 
Wsial_being special reduced==-_- -- + -~-\—- ==22 2 J. 51, 132, 260, 274, 340 


Nature of: 
Business, misrepresenting as to. (See Assuming, etc.; Misrepresenting 


business status, etc.; Misrepresenting directly, etc.)------------ 84, 484, 640 
Product, misrepresenting as to. (See Advertising, etc.; Assuming, etc.; 
Misrepresenting directly, etc.; Using misleading, etc.)--------------- 48, 


84, 213, 274, 320, 369, 441, 492, 512, 595, 645 
Neglecting, unfairly or deceptively, to make material disclosure: 
As to— 
Composition of product— 


In violation of Wool Products Labeling Act------------- 269, 333, 476 

EVAV ONCONLCIN Saas n= ee ee eee eet cna a ae 476 
New appearing product being old or used_--_-_--------------------- 662 
INon-standardvcharacter of product__. 2-2-4 5-2---~-=.--=----- 84, 274 
Quality of product— 

Seconus rejects or ire Wars... -. 2... 52-68 ---- 291 
Safety of product___----- 36, 218, 327, 448, 466, 492, 595, 645, 668, 678 

\ilcaaaea bane favo LB(o FURN OK rs I ep era pe ea ea 327 
Scientific and relevant facts_-------------- tchaotd pinks ak sella, hoe dai fap 678 
Source or origin of produet— 

In violation of Wool Products Labeling Act--.---------- 269, 333, 476 


650780-47-66 
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Page 
Neglecting, unfairly or deceptively, to make material disclosure—Continued. 
As to—Continued. 
Terms vance comditionsioas aes ae a ree ee ete 617 
New, old or used product misrepresented as. (See Advertising, etc.; Mis- 

representing directly, etc.; Neglecting, etc.) -------------------------- 260, 662 
N.R.A. “Trade Customs” differentials and practices, continuing and expand- 

HAG wn OS CON OOM DIEING CUO) teas etna er ee 696 
Nutritive properties of product, misrepresenting as to. ‘Bee Advertising, etc.) 21 
Obliterating wool products’ identifying labels. (See Concealing or obliterating, 

tC.) ai cite oo ees SR SES cae on en ae ea OT 
Offering deceptive inducements to purchase or deal: 

(See also, Unfair methods, etc.) 
Through— 
@ollusiverand, fetitious DIddINg se esn == re ee ee ee 427 
Representing or offering, falsely or misleadingly— 
Free product, price of which included in charge otherwise 
GemaAnGeda =, = sq succaeeee ae 318, 320, 322, 325, 340 
Guarantees. sees c.c.06 ok aoe ee eer a eee eee 340 
MROLOU OT oi ta oo. e chee ete A a ale ate 556 
PUNE G Ame fa ctsiehee cs GN fc Riera a ee a 547 
HOTTILO TING Me Si hmin wn ta i wale te Se era ee 538 
100Vedr Guarantees oot.) seid gaa oe ee ie 563 
History of product— 

Bankrupt or close-out, sales). oes 2... eee ee ee 662 
VODSFANCeLIplOVMents. Scns oe see ee ee ee 352 
Opportunities in product or service.......--.-.-.-.-.-.-=.- 325 
VGLUINGS Sees 8 es oc al a ee a ee ee 194 
Sales for noncommercial or patriotic objectives... __..-----_- 617 
Sample, offer or order conformance --------- 84, 260, 274, 352, 654 
SPeClA mon limite dyOtlers =e =e 8 ea 84, 1382, 303, 340 
On pretext of prospect’s special standing. ___.___.__.__- Eyl 

Special savings and discounts— 
@OUnTARVsCATOS 8 ar. on oeg Ae ee res a 647 
AD GIMS ARN CCONCIONS set i tee ee 303, 320, 617 
Wealep, assistance. i 3. oe alone ee ee er 325 
ROG ROOTS ae sr teat ig et eae eg ee ene 325 
ICSNSe LOB: tesa ce pe cee ere acinus See a 325 
BULAN OLY SC? AW UAtan te ree Sot ke st ee Oe 84 
Payment of shipping charges____-________2 1-22-22 see 325 
Repair or replacement guarantees._____._..._...__..-- 260 
Returns ;and:reimbursements=. se. eee oe 260 
Special advertising campaign._......_._.._____-.-____- 260 
Special introductory, offers — 2-2 n-ne ence men ---oee - = 274 
Undertakings wos oe ce ira baa le ebb 352 

Oil companies, misrepresenting approval by. (See Advertising, etc.; Claiming 

indorsements, tay Misbranditig,, ote.) -.6 00 e.on2 oo au be eee ae 43 
Old, used or second-hand product misrepresented as new. (See Advertising, 

etc.; Misrepresenting directly, etc.; Neglecting, etc.)......------------ 260, 662 
Organization and equipment, misrepresenting. (See Advertising, etc.; Mis- 

representing ‘business statugmeto.))n- 62.45 02255. eae ee ee 51 


Patriotic objectives, misrepresenting as to. (See Misrepresenting directly, etc., 
Offering, ete.) 
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I Page 
Pen business, collection agency misrepresenting as (See Advertising, etc.; 

Assuming, etc.; Misrepresenting business status, etc.)_._________-________ 303 
Personnel or staff, misrepresenting as to. (See Advertising, etc.; Misrepre- 

SENG IDUSINCSS GLACUS HIELO ae eee. enact te Sak ee Sey ee eae ae 173 
Plant and equipment, misrepresenting as to. (See Advertising, etc.; Misrep- 

ESE DuIe DUSINESS SCALUS CUO) c= eye ees a hy Pa 173 
Pooling chain store orders to earn quantity discounts. (See Discriminating 

ATI POT ICG) reer RS Me et Ry le ee 388 
Preventive or protective qualities of product, misrepresenting as to. (See 

PRG eTEISAT) eae 1S) Pape pee SND ee a ee Ne gen ge ge 139, 188 
Price differentials, combining to fix prices by use of. (See Combining, etc.).. 696 
Price, expert opinion testimony on price coincidence__._.-.__--..--.-------- 696 
Price filing, combining to fix eee through. (See Combining, etc.)-__--_- be: GOOG 
Prices: 

Base, combining to fix prices through use of. (See Combining, etc.)_... 696 

Misrepresenting as to. (See Advertising, etc.; Misrepresenting prices)_-. 51, 260 

Zone, combining to fix prices through use of. (See Combining, etc.) __-- 696 
Productive properties of product, misrepresenting as to. (See Advertising, 

LCE) ee ee ee See EM See FOR BAT Oe os ng oe ee SR ed 188 
Property of customer, retaining wrongfully, (See Enforcing dealings, etc.) .-- 84 
Qualifications of seller, misrepresenting as to. (See Advertising, etc.; Assum- 

ing, etc.; Misrepresenting business status, etc.)_-.-__.._---------------- 79 
Qualities, properties or results of product, misrepresenting as to. See Adver- 

tising, etc.; Misbranding, etc. 

Quality: é 
Fixing uniform standards of, concertedly. (See Combining, etc.) ------- 630 
Of product, misrepresenting as to. (See Advertising, etc.)--.---------- 132 
Quantity discounts, discriminating in price through. (See Discriminating in 

HICSS) nee See eee, See See re Eee Sa ee ee ee eee 388, 690 
Quotas, fixing, iniconcert.. (See Combining, etc.) = +-----<2.-.s5+ /2--24--~5 630 
Refunds, misrepresenting as to. (See Advertising, etc.; Offering, etc.)------- 194 
Refusing corrections,etc..« (See Delaying, etc.) --.-----:-==s-2--s--5------ . 654 
Rejects, packaging deceptively. (See Advertising, etc.; Misbranding, etc.)--. 291 
Removing identifying labels from wool products. (See Concealing or oblit- 

333 


CTU ERE LCs) er ee 5 oes eee at eel eee tee ten ee 
Renewing qualities of product, misrepresenting as to. (See Advertising, etc.) - 79 


Repair or replacement guarantees, misrepresenting as to. (See Offering 


GeceDLIVEMCuC.) ieee eee tae Aan yoy S525 ee Soe ee eee 260 
Resale prices, fixing and maintaining concertedly. (See Combining, etc.)-. 226, 630 


Retail chains, discriminating in prices to. (See Discriminating in price.)---- 690 
Return and reimbursements, misrepresenting as to. (See Offering deceptive, 

LCR ere 2 ee fa Fas ek en PSS ae ee EO a reli ld 260 
Return of eoods) refusing» (See intforcing, etc.) -- no. 2b a oe 296 
Safety of product, misrepresenting as to. (See Advertising, etc.; Neglecting, 

Ch CO) eae ae es een oe 36, 49, 218, 327, 448, 466, 492, 595, 645, 668, 678 
Sample conformance, misrepresenting as to. (See veins, etc.; Misrepre- 

senting directly, etc.; Offering deceptive, etc.) .----------- 84, 260, 352, 274, 654 


Scientific or relevant facts, misrepresenting as to. (See Advertising, etc.) ---- ale 
116, 189, 246, 323, 325, 399, 518 


Second-hand or used product misrepresented as new. Ge Advertising, etc.; 


Misrepresenting directly, etc.; Neglecting, ete -.--------------------- 260, 662 
Seconds, packaging deceptively. (See Advertising, etc.; Misbranding, etc.)-. 291 
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Page 
Seconds, rejects or irregulars, misrepresenting as to quality. (See Misbrand- 
tine, OU Me Se a nw ss Rr re oe ee eee ne 291 
Secret formula, misrepresenting as to. (See Advertising, etc.) -------------- 44] 
Securing order or contract signatures wrongfully: 
Through— 
Allowing insufficient time on pretext of special and limited offer_ -_-- 51 
Demonstrating products seller unable to duplicate -__.------------- 654 
Shipping or delivering for payment demand, goods in excess of or without order 260, 296 
Shipping or delivering goods inferior to or other than ordered _-------------- 260 
Size, fixing uniform standards of, concertedly. (See Combining, etc.) ------- 630 
Source or origin of product, misrepresenting as to. See Advertising, etc.; 
Assuming, etc.; Misbranding, etc. 
Special advertising campaign, ages eee as to. (See Advertising, etc.; 
RPIGELUTIE CCR Ta UI Y Gs CEC a ee eee nee oe eee eee 260 
Special or limited offers, misrepresenting as to. (See Advertising, etc.; Mis- 
representing directly, etc.; Offering deceptive, etc.)_-_-_---------------- 51, 132 
State agencies, claiming approval by, falsely. (See Advertising, etc.; Claiming 
PNUGTSOTG Ti, CUS ee eee ee Re ee RE eae 173 


Submitting collusive and fictitious bids or price quotations. (See Bidding, ete.) 427 
Success or standing of: 


Business, misrepresenting as to. (See Advertising, etc.; Misrepresenting 


BUSINESS SLALGS TE LON eee: we er iy hee es A me ne 2 ape me ee 84, 173 
Product, misrepresenting as to. (See Advertising, etc.; Misrepresenting © 
CTE GUY CLC ee ne en Se eee Soe ee een SNC 49, 173, 518, 595 


Surety company, claiming prospective action by, deceptively. (See Enforcing, etc.) 296 
Tailors misrepresenting as cloth manufacturers. (See Advertising, etc.; As- 


suming, etc.; Misrepresenting business status, etc.) ___________._________- 484 
Terms and conditions, misrepresenting as to. (See Advertising, etc.; Misrep- 

resenting directly, etc.; Offering deceptive, etc.) ______ 84, 260, 274, 320, 325, 352 
Tests, Bureau of Standards and other, relative weight of. _________________- 43 
“Trade customs”’ differentials and practices, N.R.A., continuing and expanding. 

(see Combing? ete.) icc a ae ee ee ea ae 696 


Trade or product name, using misleading. See Using misleading, etc. 
Trapper, dealer misrepresenting self as. (See Advertising, etc.; Assuming, etc.; 


Misrepresenting business status, etc.) ______-._-_________-__-_2 2 ee. 640 
Trust company, collection agency misrepresenting business as. (See Assuming, etc.) 303 
Undertakings in general, misrepresenting as to. (See Offering, etc.)......... 352 


Unfair methods of competition and unfair or deceptive acts and practices con- 
demned in this volume. See— 
Advertising falsely or misleadingly. 
Aiding, assisting or abetting unfair or unlawful act or practice. 
Assuming or using misleading trade or corporate name. 
Bidding collusively or fictitiously. 
Claiming or using indorsements or testimonials falsely or misleadingly. 


Coercing and intimidating. 

Combining or conspiring. 

Concealing or obliterating legally required marking. 
Cutting off competitors’ access to customers or market. 
Cutting off competitors’ supplies. 


Delaying or withholding corrections, adjustments or returns, improperly. 
Discriminating in price. 
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Unfair method of competition and unfair or deceptive acts and practices con- 
demned in this volume. See—Continued. 
Disparaging or misrepresenting competitors or their products. 
Enforcing dealings or payments wrongfully. 
Furnishing means and instrumentalities of misrepresentation and deception. 
Misbranding or mislabeling. 
Misrepresenting business status, advantages or connections. 


Page 


Misrepresenting directly or orally by self or representatives. 
Misrepresenting prices. 

Neglecting, unfairly or deceptively, to make material disclosure. 
Offering deceptive inducements to purchase. 

Securing order or contract signatures wrongfully. 


Shipping or delivering for payment demand, goods in excess of or without 
order. 

Shipping or delivering goods inferior to or other than ordered. 

Using contest schemes unfairly or deceptively. 

Using lottery schemes in merchandising. 

Using misleading product name or title. 
Unique nature of product, misrepresenting as to. (See Advertising, etc.)_____ 441 
“Unit discounts”, discriminating in price through. (See Discriminating in price) 388 
University, correspondence school misrepresented as. (See Advertising, etc.; 


Assuming, etc.; Misrepresenting business status, etc.) __-_---__-__________- 173 
Using contest schemes unfairly or deceptively: 
Through— 
CURT ICY MOE L Wi tee eerie eae he he ee ee ERE ERIE Tae 84 
Using lottery schemes in merchandising. -_-_-_-----+---- 35, 65, 109, 253, 318, 322 
Using misleading product name or title: 
As to— 
Composition of? product =ss22=s2 222-2222. TAU 98 G2 369, 461, 476, 662 
Domestic’ product beme imported... <2 Se ssste Mi bee. 2s 455 
Guarantees'of product or service — 2 PIE ee ees 
PROVE VER eae ere ee I Sette a IE 556 
STOO Verret eRe 6 eek pp DORIA EY... 2S 563 
EAlorictime seers soos se a eet as te TES 538, 547 
Indorsement or approval— 
Boy -ScOutgOlsAmerica= Se ae SEs ae feel eae ee 201 
Nature” Ole produehe2 22. -t2ss—2=522 5522225 Ie 213, 369, 492, 512 
Qualities— 
50) LSPS 9S) ah aces a eee ee ee eet Ot Se 213 
HM COnOMIZIN eter Sen ee Se ah Sy eRe sto 182 
Mieciciisal esse 28 ae eS SSI UN aie Ait eaierney h 492 
Source or origin of product— 
LN GoN CST ies tel oh pe a Ee ee SSA ee eee 423 
Place— 
Domestic product being imported-------_--------------- 455 
Roreigm mifgeneral .< .- <= Bist DOs wee ee ae bees b. 461 
Warning, adequacy of, in cases of material nondisclosure -- ----------------- 327 
Wholesaler, retailer misrepresenting self as. (See Advertising, etc.; Assuming, 
etc.; Misrepresenting business status, etc.)----------------------------- 640 
Wool Products Labeling Act, misbranding in violation of. (See Misbranding, 
Stee Negectme tee) sees ens 2252 222-252-222. - ee s--------- 269, 333, 476 


Zone prices, combining to fix prices through use of. (See Combining, etc.).... 696 
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STIPULATIONS’ 
Advertising falsely or misleadingly: 

As to— Page 
Abridged product being complete -------------------------- 816 (4083) 
Advertising acceptance— : 

Medicaltassociation socm. se) /ay) ee ats et ee repartee ts eee Seeeee) 743 
IN wera tis ae ART LNs ee ese eae eae eer ee 811 (4075), 831 (03266) 
Milmentsrand. symptoms, cenerally,s= ase. a8 ee ee 747, 
755 (3972), 761, 772, 801 (4061), 806 (4066) 
Business status, advantages or connections— 
Business being corporation or incorporated_.753 (38967), 799 (4056) 
Certification— 
Government agency— 
National Poultry Improvement Plan___--__----__-__- 805 
Connections— 
National Poultry Improvement Plan -----.------- 747, 764 (3987) 
LCS Bae ak @ Dall Posi ae anne oueger aes ee AE Pe eas eRe Ses, asec, See hate 805 
Dealer being— 
CRATING ae walt. Ba Pree ss oe tee eee a 764 (38987) 
TeaOnabOUy snco--daseaes aap ge ae ere 760, 792 (4045) 
Miami fet ure Tae eye te et 9 ee pe = a ae Be 751 (3964), 


761, 767, (3994), 768 (3995), 773 (4003), 774 (4004), 


776 (4011), 


786 (4031), 788 (4035), 799 (4056), 807, 813 (4077) 


Exclusives tights .int products = = ee = ee aren ene 783 (4026) 
Uxperien ce: nace oe eon ae ia oe ees See ee 757 (8977) 
Government approval— 

SRO. Petes o.oo Se eee et nae Oe ee age ee 805 
HistoryacoiybUsiness==s esse eee sane eee 757 (38977), 762 (3984) 
ELISCOTysOL Seer oe sca 2 = te ee 5 ee hte areas 767 (3993) 
Nature of business ==. — paseeert: Sapo See oe eres 757 (8977) 
Blanton: business... -- -.1= ceteris 9, eee Ao oe 811 (4075) 
Private business being cooperative__.-.-_______-.___.-._--___- 747 
COHTATICREIONE 5 Sean a ae ae 806 (4066) 
ReVUtAtION. 4. os 5 ae Oe ee a ee er ae 761 
NSLE{G) OT Su et aN Sp Se, aD Ne cares So ee ye i A 757 (8977) 
Success, use or standing of product____________ 806 (4066), 811 (4075) 
Umiquermature. 2+ eee e en eee eee 757 (3977), 858 (3977) 

@anacitVacen toe ake Soe ee SAIS ee pe 821 (03243) 
0S 1S Tea Oe arte Ser reer nee em eh Ap 829 (03262, 03263), 


832 (03268), 835 (03278), 840; (03290). 


Comparative: meritsiof product.2- = 0-o = eet es eee ee 749, 
759, 761, 780 (4020), 787, 792 (4045), 796 (4051), 805, 811 
(4073,) 813 (4076, 4078), 815 (4080), 840 (03292). 
By (epictions= 22.2. d.0 56 2 cs5 en ee ee 759 


Comparative: prices. = Sevhyeereet nated eek. siege ee 
Competitive and other products ______-.__- 743, 747, 815 (4080), 


829 (03261) 
825 (03252) 


1Page references to stipulations of the Radio and Periodical Division are indicated by italicized 
page references. Such stipulations are also distinguished by figure ‘‘0” preceding the serial number of 


the stipulation, e.g., ‘03243’, etc. 
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Advertising falsely or misleading—Continued. 
As to—Continued. 


Wompastbion tient nestedaeccct se ok. = CRON ere teh. 751 
(3964), 762 (3983), 764 (3988), 765 (3989), 767 (3994), 768 
(8995), 772, 774 (4006), 775 (4008, 4009), 776 (4010), 777 (4014), 
81 (4021, 4022), 782 (4023), 785 (4030), 786 (4033), 788 (4035), 
790 (4040), 791 (4041), 800 (4058), 801 (4060), 811 (4075), 
814, 819 (4090), 831 (03266), 839 (03288). 


“Camels “hair see ss oe A BU pai seh ou Si vse ar 778, 889 (03289) 
“Diamond yaree Se. Simos ce ee ON ane iw a 819 (4099) 
Fiber + conpents3--s42=2¢220¢>2<e522 2G BaD 777 =~(4015) 
Camelsehairenerst MIUE oat Bagwell yey tee 829 (03261) 
oT) SS Si ae en eee eee een en neni, 756 (3975) 
WS teed nt tn eens A oto 791 (4043) 
“Gentiies leather? i -ee  - 775 (4007) 
EN elie et ee echt  n 745 (3755), 791 (4042), 819 (4099) 
ele aie ies = ac sen tn es sed a cen s  VESIO OES | 783 (4025) 
tnbinen. gees = 55 x - === SesesFocse ass cess 2s ME IS 774 (4005) 
Minera lars 06 35 et ene te Sa 801 (4061) 
SEN LOR phe aia AS oon er ere DEL 2 798 (4053) 
OS boat in Ge orn ee en re. 5. Ea 774 (4005) 
SRUKG OT hee mee 9 Pare ie SOU FO 774 (4004) 
S Solid ool day s aerds 4s at SUBS) SAGs oth aries Wi Olad AR as 808 (4069) 
VAT GeLTaTr yy © eens 2A OO eh eS CIEL 2 ook Sore A oe 825 (03252), 841 
Condition of-product.-222- = sme ek hee) Bee le 777 (4015) 
CONGESES ene eee seats wee reas Makin aa: 2 ahh eas. _ Gees 747 
Dealer being manufacturer ------------------- we 2cEoeeu) Oe 754 (3969) 
Direct manufacturer to consumer selling-.----.--------------- 792 (4045) 
Doctoysaypresctiption -_ 22: Sees 22 ssa) Se eek: 822 (03246) 
Domestic product being imported_- 757 (3976), 793, 806 (4065), 809 (4071) 
By-depictions and symbols. +-~ 22 2=-<-2--2---s22 757 (3976), 793 
Durdpinitygore perimanentes, sseess ees SUE? 22. aoa oe 817 (4085) 
Foreign product being made in “U.S. A.”__-.-_-------------- 753 (3965) 
Free goods or service— 
Price included in charge or service otherwise demanded _----_----_- 745 


(8755), 757 (8977), 765 (8990), 777 (4013), 801 (4061), 810, 815 
(4081), 819 (4099), 821 (02101, 02545), 836 (03279, 03280), 841 


Government— 

Otic ce mmeey ae ean eS eed a a re ae ne 771 (3999) 
Government approval— 

CROP alor poultry she SS ee 2 ee 805 

U.S. “R. O. P.” poultry improvement plan. _._...---.------_- 747 
Governinentsponcurstipem= see ne nen ss ane e ane tree. 754 (3970) 
Government standards compliance— 

ETRY (OY Be cRel Sg ad atl 8 2 Ee i oe oe aa ae 805 
(Girananteede setae) 6 i aes Ne Se eee se eee eo 757 


(3977), 758 (3978), 773 (4003), 799 (4056), 805, 810, 811 (4075), 

819 (4099), 836 (03281). 
History of product or offering -- ------------------------ 747, 764 (3988) 
Indorsement or approval of product ------------------------------ 814 
Doctors) 232 ews fe es =e 792 (4045), 817 (4087), 826 (03253) 
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As to—Continued. Page 
Brenchichefsvetesaee - one ene eae eee 763 (3986) 
Hay feversassociations's. = 224s a te oo eee eras 767 (3993) 
Medicallassoctation a siss tee. yttece che 2 seNeT See 743 
Medicaltmacazinestisi. 29 ca ssp). poe seep pees oe 767 (8993) 
“R. O. P.” government poultry improvement plan-_-.---------- 747 
US: Department of Agriculturenu_ i52-_ hese: nese) J. 5 754 (3970) 

Introductory advertising offerumoss. soa- (hohe. fee ayes 815 (4081) 
Irregulars or seconds being first quality -.-.------------------ 751 (3964) 
JODSsanc-enp love Nts 22a ee See oe Se a 770 (3998) 
iimitedorspecialiotiers. <2 555522) a= a aS eee 751 (3964) 
Manufacture or preparation of product___----------+------------- 762 
(8983), 768 (8995), 836 (03279) 

“Customibuilti sO 2 bi eae etches SUS 5 AREER oe 756 (3973) 

SIM MNOT AVEC Soe oS oe SN eepattaa L 798 (4052) 
“Hullefashioned iis) 3608 Soc) ga re ek 751 (3964) 
Wand=torged girs =. SNS Ll ee os iiny ion RL hea eee ee 807 
Handmade so. saa Se ee Se ee Re neg or 807 
nMerspringen te ee se es ar Sh ee 756 (3973) 
UScientiicwaas =. eee ok ea okt Sean 839 (03288) 
USclentinicall yates ae es eels iss Ok Wee See 756 (3973) 
Nature ol.productes=. ses) A= ne Sree: ee aes ee Ore Serie 744, 


750 (3959, 3961), 751 (3963), 754 (3969), 762 (3983), 773 (4002), 
774 (4006), 775 (4008, 4009), 776 (4010), 777 (4014), 781 (4021, 
4022), 782 (4023), 784 (4027), 785 (4030), 786 (4033), 788 (4035), 
790 (4040), 791 (4041), 811 (4075), 819 (4090), 831 (03266), 837 
(03284), 839 (03288). 


Old, used or secondhand product being new____._________-_--__-_-- Titi 
(4015), 782 (4024), 799 (4056). 
Rates) tee Serer tees ee a ee a gt a eee 783 (4026) 
IRrigegiaciee Seen els ota Fo es Bae ee EE ke. ee Tad 
(4015), 799 (4055), 811 (4075), 821 (03248), 836 (03279) 
Prominent: firms) being purchaserss 4: 55.0.0 oa oe os 813 (4077) 
Qualities, properties or results of product— 
Antizireeze sic saps 12s aerate ys eek a ae 796 (4051) 
“Antiseptic oriwermicidalis: 200. 22<4e0 _ vec unten beso eRe A 745 
(3734), 746, 754 (3970), 827 (03256). 
Auxiliary, improving and supplementary_______..-._.-.----.- 794 
(4047), 796 (4051), 800 (4058), 813 (4076) 
Cleansing. 62.2 30- gees 35 Se eee ae eee ee 748, 749 
C@olorfastig qe 8276 aie Oso) 2 eye eee ad oe eee i oe er 810 
Consérving vee eae cae ne Ua ae Re cy = ee 759 
Cosmetic, toilet and beautifying______._._.__________________ 743, 


764 (3988), 801 (4061), 824 (03250), 825 (03251), 826 
(03254), 827 (03257), 832 (03270), 833 (03271, 03273), 838 
(03287), 839 (03288). 


Hair (gaphy nets 26g.) oct. ae. oes. eens 830 (03264) 
Skin wechesececle oe fee) cake cane eee 830 (03264) 
Depilatorye 5 x5 os ic De le lca 764 (3988) 
Durability, or permanencéfasinws borne uae ee 750 


(3961), 762 (3983), 766, 768 (3995), 771 (4000), 780 (4020), 794 
(4047), 796 (4051), 804 (4063), 836 (03281), 840 (03291). 
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Advertising falsely or misleading—Continued. 
As to Qualities, ete.—Continued. 


Page 

1 DUH OD R00) Wea = os sar guint dpe Raid alata ie gah nb ate Bet Wey Die | 796 (4051) 
HICONGMIZINg TOL, SLVALIES - Seer oe eeu A A weeny | ae 787 
Functional effectiveness, operation and scope__________________ 746, 
754 (3970), 787,796 (4051), 811 (4073), 836 (03281), 840 (03291). 
DECC lal pee sneer: eee eee eee ND 754 (3970), 822 (03244) 
Medicinal, therapeutic, remedial and healthful________________ 743, 


746, 753 (3966), 754 (3970), 759, 761, 763 (3985), 767 (3993), 
772, 780 (4019), 792 (4045), 801 (4061), 806 (4066), 811 
(4074), 813 (4078), 817 (4086), 822, 823, 825 (03252), 826 
(03253), 827 (03256), 829 (03260), 830, 831 (03266), 832 
(03269, 03270), 833 (03271), 834, 838 (03285), 839 (03288), 


841. 

PAULATEEL ES ees eee oe eee ene resents Sk ce ee 827 (03256) 

ENS sho Ses cea Se pee Mea IN NR re carta te Loe 824 (03249) 
INEGe LOO Mey eee eee ie Se ee Se eee 766 
None om DHS tiem acer ce es ete eee SMe 770 (8997) 
INGE VENTA Uae ee i ean eh rary eels 3 La)! le RR les 835 (03276) 
ONGC RACE reese oe ee ec ee ws Se ee ee 823, 841 
SEESTUE DU PULL ere ee ny oe Tre ee eee See 743, 746 
JEAVSSY ERIN TIY 2: es" ts ped ies ion re pe eee ee es Ey Be IG heh ee 796 (4051) 
Preventive or provectlve 2 — ne es a eek 743, 


745, (3734), 746, 759, 763 (3985), 766, 767 (3993), 771 (4000), 
772, 792 (4045), 801 (4061), 806 (4066), 813 (4078), 822 
(03246), 823 (03248), 824 (03250), 825 (03251), 826 (03254), 
827 (03257), 832 (03269, 03270,) 833 (03271, 03273), 834 
(03274), 838 (03285, 03287), 841. 


SANTEE COTW E15 pce cl elie Seine ia MA yp ea ae 783 (4025) 
Peay ee ey Oe: 822 (03244), 824 (03249) 
ERE CUC Tay ee ne re ore ee 755 (38972), 825 (038252), 841 
eM eGnaling =o es aaa ee ee eee eee 824 (08250), 832 (03270) 
frencwuie” or restoring. > -- ~~ 222.2 ed Nae a 824 (03250), 


826 (03251), 826 (038254), 827 (03257), 832 (03270), 833 (03271, 
03273), 838 (03287), 839 (03288). 


ROUCHMCIAl - teens ee ee Ne ee 8388 (03272), 837 (03283) 
SUprUl At iiip een seep = os Pree ek Sen Oe Be Ek aye 746 
eStiipcplOOLm ee ee eis ae tS Re Sees 779 (4017) 
Strengenton coneentratione sas ot ee oe eee e 811 (4073) 
PUpplementarVetOOGS= = sa en So ee 831 (03266), 841 
WaterprooitorawaterproOuigs -9a2 t= Sa- ane en ene es oe 766, 


771 (4000), 779 (4017), 794 (4047), 796 (4051), 801 (4059), 804 
(4063), 836 (03281). 


lista so tO sone an eae ee SAE eS ee at Restate pees 793 
Onahty sols prouuciee se seer eae eee ses tae one 747, 
751 (3964), 762 (3983), 811 (4075), 819 (4099) 

Onantibyeor product: see tao see ee 798 (4052), 810, 836 (03279) 
alia Ly Soe ay ene a ro 751 (3964), 770 (3998) 
Repicaseorere prouuctiolsan == = saseee 2s 2o.2-----n ee cee 819 (4099) 
YS RUTURGY, oo at wp as ap es Ty re ed hs ll nea 835 (03276) 


“R, OIG le ee One ee ee ea 805 
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Advertising falsely or misleading—Continued. 
As to—Continued. Page 
Safety of produttse. 22-2554 0e = 0% ise aio sk eee aoe 743, 
749, 764 (3988), 779 (4017), 792 (4045), 800 (4058), 817 (4087), 
827 (03256), 8383 (03272). 


Sample, offer or order conformance -- ------------- 751 (3964), 765 (3991) 
Savingscse uber nose eects baeaias « 745 (3755), 811 (4075), 829 (03261) 
Scientific or relevant tactsemeese son -- seo = en ee eee 743, 


747, 751 (3962), 754 (3970), 755, (3972), 759, 761, 772, 801 (4061) 
806 (4066), 817 (4085, 4086), 818, 823 (03248), 824 (03250), 825 
(03251), 826 (03254), 838 (03285, 03287). 


Size ee on seare Sok oe Meee er Ses (oe ee 783 (4025) 
Source or origin— 
DOCtOIS ose a 8 et See ee oe eee 826 (03253) 
Doctorsyprescriptions Sah 22-522 an seer ee eee eae 822 (03246) 
Foreign as domestic— 
SOVia demi Ati 2 - ro pat ena tas ao n= 794 (4027) 
Roreinaimpeeneral 92. ese oa soa eee 793, 809 (4071) 
IByndepictions=. 2222s. s=. feo ce Sakai oe ta eee 793 
Governmentsic se at oe ie ee eee ee 771 (8999) 
Redigreedeetutks —52 2 oy el Se ee cenit ee eee 747 
Place— 
Horeignein igeneral 2o25 22. seen cee ee 806 (4065) 
By depictions and symbols__---.-------------- 757 (3976) 
SUM ORGAL frie 2 5 eens eae he Reise tok ae 753 (3965) 
SOMOS Pe eee Pane e S ee aes tate eave d pee set 805 
WD Sa EU Ooo Paced eaters Shes, Sees ae ete ME NET 764 (3987) 
Special, limited or introductory offers....-_...--------------- 757 (8977) 
Wartime conditions, manpower shortage, etec____--______ 751 (3964) 
Success, use or standing of product.__--_-_- 746, 813 (4077), 819 (4099) - 
ealitvasalongec !% Yee 2 st ee ae 840 (03292) 
SUPVEVS=interviewSs, 60 <=. 5... conc ween ee ae 840 (03292) 
Lerms and cConditiong2 S= 22 0. ss s-e oee,. Saee Ae 770 (3998) - 
Rests paar secre main ee eek ora. Seen. erent He aene oe Cee (or 


(3962), 815 (4080), 817 (4085), 824 (03250), 825 (03251), 826 
(03254), 827 (03257), 832 (03270), 833 (03271, 038273), 8388 


(03287). 
Qualified bureau Ses So ee Jake. PER. pew 1 Os ee Oe 814 
UsSSaRAO2P-poultryablooditestsesseses 2. a eee 764 (3987) 
ALitlesok product <= = Joc. hose ee AS Gn 816 (4083) 
Tradesingallowances sme oo roa Re oe ee ee ee 821 (03243) 
Unique nature. of products. .05- wats. cee cee dayen eb oee, 743, 
746, 749, 751 (3964), 796 (4051), 813 (4078), 827 (03256) 
Valuexofiproductics® Sascam ee e 8 ee 745 (3755), 841 
Assuming or using misleading trade or corporate name: j 
As to— 

Business being corporation or incorporated_________ 753 (3967), 799 (4056) 

Dealer being— 
“Wanins y.. ~<..° <03) <5. pee eo eee esi pte 764 (3987) 
Tea boratory = a pc tate ee hwo aera 760, 792 (4045) 
Manufseturer outa tote en ee es a 751 


(3964), 754 (8969), 767 (3994), 773 (4003), 776 (4011), 813 (4077) 
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Claiming or using indorsements or testimonials falsely or misleadingly: 
As to or from— 


Page 
Doctors see ee eer aa sl Ses os aes a) 792 (4045), 817 (4087), 826 (03253) 
Rrencherherseete tel et a4 ee ky lO Aine 763 (3986) 
PrayateVieriassOClaQlOns n=... ne eee eee 767 (3993) 
PT OUIC RE SER AD ER IOI Seo tp ae eee 743 
Medicalimapazines. iaipy Ci TAG fahiel ae Tene = 767 (3993) 
Cpisuned. testing burnt (1) Hay heb) gee boi) oe 814 
“R. O. P.” government poultry improvement plan_____.__________- 747 
Ws wDepartment.of Acricultiure.... .. Setbueiee ff htele, verted 754 (3970) 
Disparaging or misrepresenting competitors or their products: 
Products— 
Qualities or properties 
munctionalvetlectiveness ..2 2. =... - acc . seein be peste, 743 
INGTERIEIVeG see BN ae ea ot ts ee ee 825 (03252) 
SPINY a gs a a ater EE RM re, Og 743, 747, 759 
Furnishing means and instrumentalities of misrepresentation and deception: 
Through— 
Supplying deceptive news items, etc.__...._________._--.---- 783 (4025) 
Misbranding or mislabeling: 
As to— 
Composition of product__-----.-____- 767 (3994), 801 (4060), 819 (4090) 
SO RINE SLATE go ote hn Fe dem et aol ee 778, 839 (03289) 
Hiber. contenteeteteresees sa. tae yb eileen ao _olyeas)ly ante 777 (4015) 
SAO LOUIE eee ern eee ee ern en ee ete eee 756 (3975) 
CATON CRC ce a ic EIEN pee EY 2 745 (3755), 791 (4042) 
ICE Ts Hipeseadnaibeepatinicaae pale tematiiiae tbat Ds ihopigy SEE) 774 (4004) 
PET tigress sider ees oer a ec ai nelle linden helene: 808 (4069) 
Doctors”, prescriptions... =... bepoltsieway_soureia Insel NGhs 2 _ 743 
Domestic product being imported_______---_------ 757 (8976), 809 (4071) 
Byidepictions and symbolstinca. so! -weciibed. _bsteneeus 757 (38976) 
Foreign product being made in “U.S. A.”___-__-_--_-------- 753 (3965) 
CG GVerNmMent <SOULCE) = 22st a ee ene nte re ensin ee 771 (8999) 
Qualities or properties of product— 
AUbISEDUC OF ZEMICIGB 25-2 -=- Snes ae neeeee ces 24 SeSGes 746 
Waterprooing 2-2. 2-7. Jute Ip boergelits 771 (4000) 
INTALOTE 708: DIOUUCHS ee cag ee Sate a ee SE 748, 


744, 750, (3959), 751 (3963), 754 (3969), 765 (3991), 773 (4002), 
819 (4090). 


LESS <a eee MERE eS > a 750 (3959) 
Source or origin of product— 
Government te. eee wae. COREL SET. PON (BAS 771 (3999) 
Place— 
Horeten.in general =-2_-- -- 225925222 12% 757 (38976), 809 (4071) 
By depictions and symbols---_-.-----.---------- 757 (3976) 
SUS. Woseel. ses ete eal 3d cee eet ees. 753 (3965) 
Misrepresenting business status, advantages or connections: 
As to— 
Business being corporation or incorporated... -- ---- 758 (8967), 799 (4056) 
‘Connections and arrangements with others— 
National Poultry Improvement Plan_.-------------- 747, 764 (3987) 


BURR (Ope DAs oes ss i ae ey RE a Jia es eet ees eo he 805 
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Misrepresenting business status, advantages or connections—Con tinued. 
As to—Continued. 


Dealer being— Page 
‘Raping? ive ae te~ Pee cba ke. Be. Jae tees 764 (3987) 
Labotatoryaie: s eee eee oe oe ec SEO 760, 792 (4045) 
Manufacturer as =o ee ee Sek ce EIS ee 751 


(3964), 754, (3969), 761, 767 (3994), 768 (3995), 773 (4003), 774 
(4004), 776 (4011), 786 (4031), 788 (4035), 799 (4056), 807, 


813 (4077). 
Exelusive rights: in product: = .... s202 sus. Se Pe ae 783 (4026) 
Pxperienve. - --sdetors nse Sea HEP GG eer eee at Tey 757. (3977) 
Government approval— 
{SFR Oss Pee es Aone ee Bot ot od oe Es SER 805 
History. of:business = .-<.-... 2. -=. =. seeeeoae- 757 (8977), 762 (3984) 
Enistoryohecllérs.eitre ee Sa eee a ees ee 767 (3993) 
INeiuire ofebusinesss ed se) os = sein da ae ee oe 757 (3977) 
Plantror building aU stsers persue in. saGUei seein Doe see 811 (4075) 
Private business being cooperative. __.--2>2--------=-+--=== S518 747 
Qualifications; 222-2 23: =... ie. ah pe eres wees 806 (4066) 
Reputation ges se = Seicwa cose tabs so nn ee ee Bree 761 
SCO DG pee eer eee es eee pS eS ee 757 (3977) 
Success'or standinglve: We 2. 806 (4066), 811 (4075) 
WHigue matress 4e5 5.99 2628 on net oes oS em 757 (3977) 
Misrepresenting directly or orally by self or representatives: 
As to— 
Sample, offer or order conformance __---.--------+----2+----- 816 (4084) 
NWEIBEpREsentin Gap Tiees se ene Sed Se ys tah has so 836 (03279) 
As to— 
Additional charges unmentioned ___..._... -2uvluvesit ess 777 (4015) 
Comparative: savings... 22.1 222 So}tanmbniot jouw abiees 829 (03261) 
Exaggerated, fictitious being regular__750 (3959), 799 (4055), 821 (03243) 
rade-in allowances.—=_..é. 0.12 2 Wiehe 2itsd Paibem sels 821 (03243) 
“Wholesale” _.2....... Masa ch2odunJsce RS AOS taas 811 (4075) 
Neglecting, unfairly or deceptively, to make material disclosure: 
As to— 
Abridgement of:product=_ 2 22. _ We ee a fe 816 (4083) 
Composition— 
Fiber content— 
SSI? fe See 5 eee Oe 791 (4043) 
RAYON aelcee 7. acs 28 OC 2 a ee en ge ae a 750 


(8960), 753 (8967), 756 (3975), 774 (4005), 782 (4024), 784 (4028), 
785 (4029), 786 (4032), 788 (4036), 789, 790 (4038), 792 (4044), 
794 (4048), 795, 796 (4050), 798 (4053), 799 (4054), 800 (4057), 
808 (4068), 815 (4082). 

New appearing product being old, used, reconditioned or rebuilt ______ __753 
(3965), 755 (3971), 758 (3979), 777 (4015), 782 (4024), 784 (4028), 
785 (4029), 786 (4032), 788 (4036), 789, 790 (4039), 794 (4048), 
795, 796 (4050), 799 (4056), 808 (4068). 

Satety of product _.__.._suteuosul io_dolletocod nae ceanieutt 763 
(3986), 772, 780 (4019), 792 (4045), 826 (03255), 829 (03260), 830, 
832 (03269), 834 (03275), 835 (03277), 837 (03282), 838 (03286). 

Source or origin of product— 


Foreign’ ins geheral £22) 322. 2 =e 784 (4027), 786 (4031) 
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Offering deceptive inducements to purchase: 
Through misrepresenting or offering, falsely or misleadingly — 

Free goods— Page 
Price of which included in charge or service otherwise demanded_. 745 
(3755), 757 (3977), 765 (3990), 777 (4013), 801 (4061), 810, 815 
(4081), 819 (4099), 821 (02101, 02545), 836 (03279, 03280), 841. 
RSUATANUEES “22 f5n2- access sere. exsessce=sa-25.. MA 757 
(3977), 758 (3978), 773 (4003), 799 (4056), 805, 810, 811 (4075), 

819 (4099), 836 (03281). 


Introductory advertising offer -__-.-_-_----- 22 l/l leet lle 815 (4081) 
Jobs-and-employiment: -=-.--42-2:+2s-u;-2--. 440 atin. 770 (3998) 
Refunds +222 522 Ne 1 ele apres Pay 751 (3964), 770 (3998) 
Sample, offer or order conformance __-751 (3964), 765 (3991), 816 (4084) 
Special, introductory or limited offers_________._- 751 (3964), 757 (8977) 

Wartime conditions, manpower shortage, etc__.__.________ 751 (3964) 
ermeiand conditions <-- 252 -- = JEMana) Waeonlage 770 (8998) 


Securing agents or representatives falsely or misleadingly: 
Through misrepresenting— 


Harmings'or pronts 222 sss-2-5-S-s5225252s555.29 811 (4075), 831 (03266) 
Shipping, for payment demand, goods in excess of or without order _____- 836 (03279) 
Substitute tnordered product 22 Are. $0) Gee Shee) ey. ee 2. 816 (4084) 


Unfair methods of competition, etc., condemned in this volume. See— 
Advertising falsely or misleadingly. 
Assuming or using misleading trade or corporate name. é 
Claiming or using indorsements or testimonials falsely or misleadingly. 
Disparaging or misrepresenting competitors or their products. 
Furnishing means and instrumentalities of misrepresentation and de- 


ception. 


Misbranding or mislabeling. 
Misrepresenting business status, advantages or connections. 
Misrepresenting directly or orally by self or representatives. 


Misrepresenting prices. 
Neglecting, unfairly or deceptively, to make material disclosure. 


Offering deceptive inducements to purchase. 
Securing agents or representatives falsely or misleadingly. 
Shipping, for payment demand, goods in excess of or without order, 
Substituting unordered product. 
Using misleading product name or title. 
Using misleading product name or title: 
As to— 


Composition of prodict .....-- =. -- Se ae See LAO .- 762 
(3983), 767 (3994), 774 (4006), 775 (4008, 4009), 776 (4010), 777 


(4014), 781, 782 (4023), 785 (4030), 786 (4033), 788 (4035), 790 
(4040), 791 (4041), 801 (4060), 804 (4062), 811 (4075), 819 (4090) 
B@amel s: air Se GN ss os SEU UE Ltt 778, 839 (03289) 
SIDIATMONU Gees nea eat ee oe ba Lh dk 819 (4099) 


Fiber content— 


Camebsmhaite= sss eee BUS coe st oo ee 829 (03261) 


eo ee i eee ane we ULL Lo 756 (3975) 
PO SE ee Pee 791 (4043) 
775 (4007) 
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Using misleading product name or title—Continued. 


As to— Continued. Page 
, Composition of product (continued). : 
UGoldvanetes 922s se sees ase bate ee 745 (3755), 819 (4099) 
CsneTie: fea fiz ac De ee 2 een. ere wie CNet 774 (4005) 
(Metal: Pee. 2a NONE Saris otto eee ee eee = 796 (4051) 
SAN CUNS (alee on eee eae ac sacne- Sees 774 (4005) 
Silda bs de): $s, SRY ey ea eet oP ee ae 774 (4004) 
COS TOR EI be (220) CGA eae rye Sk IE Ce aes See ages 808 (4069) 
Doctors’ prescriptions— 
Ihetters ORs ono St Soecce See: oe eeeesagee eae eee oe 743 
Domestic product being foreign or imported--._------------------ 757 
(3976), 793, 806 (4065), 809 (4071) 
Indorsements— 
“R.O. P.” government poultry improvement plan_-_----------- 747 
Manufacture or preparation. ---5>- = -.-- 5. see 836 (038279) 
“WNGTAVEG. Sciaassseeet ao eb elect eae ees esa 798 (4052) 
“Wand-torged '*_ 2242-2. .- -< -- +e eee ety gee 807 
DorVang-=Wadesss jase be eit eh ae eee ete 807 
Nature of productsiGe: sc Ys esos cot sie eee eee cet 748, 


744, 750 (8959, 3961), 751 (3963), 754 (8969), 762 (3983), 765 
(3991), 773 (4002), 774 (4006), 775 (4008, 4009), 776 (4010), 777 
(4014), 781, 782 (4023), 784 (4027), 785 (4030), 786 (4033), 788 
(4035) 790 (4040), 791 (4041), 804 (4062), 811 (4075), 819 (4090), 
837 (03284), 889 (03288). 
Qualities, properties or results— 
Antisepticsor germicidal 434/14: ee eset ee = Sy ee 746 
@osmetic-.tolet; anGd=beautiwlying==.-_- 25-2) eo oa eee 801 
(4061), 824 (03250) , 825 (03251), 826 (03254) , 827 (038257), 831 (03267), 
882 (03270), 833 (03271, 03273), 838 (03287), 839 (03288). 


Beoncmizings onrsav ingen S505 ye ete ee ee 787 
Medicinal, therapettic; remedial and healthful________________ 748, 

813 (4078), 822 (03244), 824 (03249), 834 (03275) 
Preventivejorsprotectivelysast sole eh. wee So een oe hte 824 
(03250), 825 (03251), 826 (03254), 827 (08257), 831 (03267) 
Mojuvenating’ 05. 252 ees Ueewas a eee ee 831 (03267) 
Renewing gonmrestorings, slater sepa ae eel ele eee a 831 (03267) 
ESting-prooly ets eden es See sae peel toh eee wud 779 (4017) 
Waterproofing’ 2252. 22-224. 766, 771 (4000), 779 (4017), 804 (4063) 
Qualityzohproduct2sss-- 2S. 2eeet ae 750 (3959), 751 (3964), 811 (4075) 
Safety of product 2.7. >... .-- 2 Seg aee ee coe eee 779 (4017) 
peientific orwrelevant, tnetsa- 22s ss geekes Wc oe ck ee ee eee 831 (03267) 


Source or origin of product— 
Foreign being domestic— 
“Made in USA” 


LU Lae. Stayt aaah tees =" Some lL 2-784. (4087) 
Place— 

Foreign in general_____.- 757 (3976), 793, 806 (4065), 809 (4071) 

SU; BOOP. foe eee ee en 2 eee 764 (3987) 

Pests) = - Sunaina) SONG OSS Se SE a ee ee 831 (03267) 

MU. SR. OCP.” poultry blood ‘tests: ait eee ee 764 (3987) 

Nitle.of product: 2-2-2. gh.) ee ee eee 816 (4083) 
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